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STATE  OF  IDAHO. 


(May  11,  1904.) 

SMALL  V.  STATE. 
[76  Pac.  765.] 
Olaiic  AoAorsT  State. 

1.  Where  one  holds  a  claim  against  the  state  and  does  not 
make  application  to  this  court  for  a  recommendatory  decision  un- 
der the  provisions  of  section  10,  article  5  of  the  state  constitution, 
for  nine  or  ten  years  after  the  claim  becomes  due,  this  court  is  not 
authorised  to  hear  the  claim  and  recommend  the  payment  thereof  to 
the  legislature.  Said  claim  is  barred  by  the  statute  of  limitations. 
(Syllabus  by  the  court.) 

OBIGINAL  application  for  a  recommendatory  decision  un- 
der the  proviBions  of  section  10^  article  5  of  the  constitution. 
Denied. 

McFarland  &  McFarland,  for  Plaintiff. 

Section  4053,  Bevised  Statutes  of  Idaho,  does  not  apply  to 
ihis  case,  because  the  state  cannot  be  sued,  and  this  is  not  an 
action  against  the  state.  Wood  on  Limitations  lays  down  the 
doctrine  that  before  the  statute  of  limitations  begins  to  run 
there  must  be  a  party  to  sue  and  be  sued. 

John  A.  Bagley,  Attorney  General,  files  no  brief. 

SULLIVAN,  C.  J. — This  is  an  application  to  this  court  to 
hear  proofs  of  the  plaintiff's  claim  against  the  state  and  for  a 
recommendatory   decision   under   section    10,  article  5  of  the 
Idaho,  Vol.  10—1 
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Shall  v.  State.  [10  Idabo, 


Opinion  of  the  Court— Sullivan,  C.  J. 


state  conBtitution.  To  the  petition  of  the  plaintiff  the  attorney 
general  has  demurred  on  three  grounds,  to  wit:  1.  That  the 
petition  does  not  state  facts  sufficient  to  constitute  a  cause  of 
action;  2.  That  the  claim  herein  presented  is  barred  by  the 
provisions  of  section  4053  of  the  Revised  Statutes  of  Idaho;  3. 
That  no  reason  is  given  for  not  presenting  this  claim  to  the 
state  until  ten  years  after  the  lumber  was  furnished  the  state 
out  of  which  this  claim  arose.  The  following  facts  appear 
from  the  petition: 

That  in  the  years  1892  and  1893  the  Small-Colby  Lumber 
Company^  of  which  the  plaintiff  was  a  member,  furnished  James 
M.  Wells,  Idaho's  Commissioner  to  the  World's  Columbia  Ex- 
position, lumber  and  timber  of  the  value  of  $5,465.68  for  the 
construction  of  a  state  building  at  Chicago  for  the  state  of 
Idaho.  That  the  said  Wells  paid  $4,000  upon  said  account, 
leaving  a  balance  of  $1,465.68.  That  said  balance  has  not 
been  paid,  and  the  reason  for  nonpayment  is  alleged  to  be  that 
the  bank  in  which  the  moneys  were  deposited  for  said  purpose 
failed  and  said  funds  were  lost,  and  said  commissioner  had  no 
funds  with  which  to  liquidate  said  claim.  It  further  appears 
that  on  the  sixth  day  of  January,  1903,  the  petitioner  duly  filed 
with  and  presented  to  the  state  board  of  examiners  of  Idaho, 
for  approval,  a  written  statement  of  said  claim  duly  itemized 
and  verified.  That  after  an  examination  thereof  by  said  board 
said  claim  was  disallowed  and  rejected.  Upon  that  state  of 
facts  this  court  is  asked  to  hear  proofs  of  said  claim  and  recom- 
mend to  the  state  legislature  that  said  claim  be  paid.  The 
demurrer  interposed  admits  all  of  the  facts  alleged.  The 
main  contention  of  the  attorney  general  is  that  this  action  is 
barred  by  the  provisions  of  section  4053  of  the  Revised  Stat- 
utes. Said  section  provides  that  an  action  upon  a  contract, 
obligation  or  liability  not  founded  upon  an  instrument  of 
writing  must  be  brought  within  four  years.  It  is  contended 
by  counsel  for  respondent  that  said  section  does  not  apply  to 
this  case  because  the  state  cannot  be  sued,  and  that  this  is  not 
an  'action  against  the  state.  Technically  speaking,  that  conten* 
lion  is  true,  but  this  is  a  claim  against  the  state,  and  on  it  this^ 
court  is  only  authorized  to  render  a  recommendatory  decision^ 
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May,  1904.]  Rauh  v.  Olivee. 


Points  decided. 


Section  4061  of  t'  e  Kevised  Statutes  provides  as  follows : 
'The  limitationfl  prescribed  in  this  title  apply  to  action* 
brought  in  the  name  of  the  state,  or  for  the  benefit  of  the  state^ 
in  the  same  manner  as  to  actions  by  private  parties/'  It  will 
be  observed  from  the  section  quoted  that  the  statute  of  limita- 
tions applies  to  the  state  as  well  as  to  private  individuals.  Of 
course  the  claim  under  consideration  is  by  a  private  party 
against  the  state  and  comes  within  the  statute  of  limitations. 
The  legislature  intended  the  statute  of  limitations  to  apply 
equally  to  the  state  as  well  as  to  private  parties.  The  claim 
under  consideration  arose  in  1893,  more  than  ten  years  ago. 
As  far  as  the  record  shows,  no  effort  has  been  made  to  collect 
this  claim  from  the  state  until  it  was  presented  to  the  stated- 
board  of  examiners  in  January,  1903,  and  there  are  no  facts 
shown  to  excuse  this  long  delay  in  presenting  or  attempting  to 
collect  said  claim.  As  the  court  could  not,  under  the  facts 
presented,  recommend  that  the  legislature  make  provisions  for 
the  payment  of  said  claim,  it  would  be  useless  to  hear  any  evi- 
dence in  regard  thereto.  We  do  not  mean  to  say  that  the  stat- 
ute of  limitations  would  absolutely  prohibit  the  legislature  from 
making  an  appropriation  to  pay  said  claim  if  it  thought  ad- 
visable to  do  so,  and  simply  hold  that  under  the  facts  presented: 
the  plaintiff  has  slept  on  his  rights  for  so  long  a  time  that  thir 
court  could  not  recommend  the  payment  of  said  claim.  It  is 
barred  by  the  statute  of  limitations.  The  application  is  de« 
nied  and  the  petition  is  dismissed. 


Stockslager^  J.^  and  Ailshie,  J.,  concur. 


(May  11,  1004.) 

EAUH  V.  OLIVER 
[77  Pac  20.] 


Dexukbert— KzviEW  ON  Appeal — ^Pleading — TaonjaoAixraB—NoTfavrt 
— JuDOMSNT  or  DismssALi. 

1.  The  action  of  the  court  in  overruling  defendant's  demurrer 
to  a  oomplaint  cannot  be  reviewed  on  an  appeal  taken  by  the  plain- 
tiff. 
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Argument  for  Appellant. 


2.  Under  the  provisions  of  our  Code  of  Civil  Procedure,  the 
technicalities  of  pleading  (under  the  common  law)  have  been  dis- 
pensed withy  and  the  plaintiff  need  only  state  his  cause  of  action 
in  ordinary  and  concise  language,  whether  it  be  in  aaaumpHtf 
trespass  or  ejectment,  without  regard  to  the  ancient  forms  of  plead- 
ing, and  the  plaintiff  can  be  sent  out  of  court  only  when  upon 
his  facts  he  is  entitled  to  no  relief,  either  at  law  or  in  equity. 

3.  Under  the  provisions  of  subdivision  5  of  section  4354  of  the 
Revised  Statutes,  it  is  error  for  the  court  to  grant  a  nonsuit  before 
the  plaintiff  has  introduced  his  evidence  or  offered  to  do  so  and 
rested. 

(Syllabus  by  the  court.) 

APPEAL  from  District  Court  of  Idaho  County.  Honorable 
Edgar  C.  Steele,  Judge. 

Action  to  recover  for  services  on  a  mail  contract.  Judgment 
for  defendant.     Reversed. 

The  facts  are  stated  in  the  opinion. 

James  De  Haven,  Clay  McNamee  and  D.  W.  Bailey,  for  Ap- 
pellant 

The  demurrer  to  the  third,  fourth  and  fifth  separate  de- 
fenses should  have  been  sustained.  {Fidelity  Nat.  Bank  of 
Spokane  v.  Henley,  24  Wash.  1,  63  Pac.  1119;  Bradley  v.  Root, 
5  Paige  (N".  Y.),  632.)  While  the  testimony  of  the  appellant 
to  the  effect  that  he  was  employed  by  the  respondent  was  prob- 
ably not  correct,  according  to  the  commonly  accepted  meaning 
of  the  word  "employed,^*  it  was  still  within  the  allegations  of 
the  complaint.  And  even  if  there  had  been  a  variance  between 
the  allegations  and  the  proof,  that  was  no  ground  for  a  dis- 
missal, as  the  complaint  may  be  amended  to  conform  to  the 
proof.  (Rev.  Stats.  1887,  sec.  4226;  Murray  v.  Meade,  5  Wash. 
693,  32  Pac.  780.)  On  a  motion  for  a  nonsuit,  the  court  is 
bound  to  give  the  evidence  the  most  favorable  construction  for 
the  plaintiff  that  it  will  possibly  bear.  (Imhoff  v.  Chicago  etc. 
B.  Co.,  22  Wis.  684;  6  Ency.  of  PL  &  Pr.,  p.  943,  and  notes.) 
Respondent's  contention,  which  runs  all  through  this  case,  that 
money  due  from  United  States  cannot  be  assigned,  is  not  true 
as  a  matter  of  law,  as  applied  to  the  admitted  facts  in  this  ca^e. 
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Argomeiit  for  Baspondent. 


(Hobbs  V.  McLean,  117  U.  S.  567,  6  Snp.  Gt.  Bep.  870,  29  K 
ed.  940.  See,  also,  Farmerd*  Nat  Bank  v.  Robinson,  69  Kan. 
777,  53  Pac.  762.) 

A.  S.  Hardy  and  Fogg  ft  Kugent,  for  Bespondeni 

The  judgment  in  this  case  ia  a  judgment  of  nonauit,  and  aa 
appellant  failed  in  proving  hia  own  case,  the  question  of  the 
snfiBdency  of  the  allegations  of  these  separate  defenses  is  en- 
tirely  immateral  and  cannot  be  considered  on  this  appeaL    The 
nding  does  not  affect  the  judgment     (Bev.  Stats.  1887,  sec. 
4824.)     To  the  effect  that  the   defendant's  answer  and  qnes- 
tiona  affecting  the  same  cannot  be  considered  on  nonsuit,  they 
do  not  affect  the  judgment.     (Sayward  v.  Carlson,  1  Wash.  29, 
23  Pac  830;  Rensberger  v.  Britton,  31  Colo.  79,  71  Pac.  380.) 
A  party  should  be  bound  by  the  allegations  of  his  pleadings,  de- 
liberately made,  and  should  not  be  allowed  to  obtain  benefits 
from     contradictory    and     inconsistent     allegations     therein. 
{Lasch  V.  Pickett,  36  Kan.  216,  12  Pac.  822.)     The  law  may 
recognize  the  common  counts  as  suggested  (and  we  do  not  think 
that  under  our  system  even  that  should  have  been  permitted) ; 
but  it  certainly  does  not  permit  any  such  jumble  of  causes  of 
action  as  attempted  to  be  set  up  here — for  labor  performed,  for 
money  adyanced  to  a  third  party  entirely,  for  an  alleged  assign- 
ment, etc.     {Buckingham  v.  Waters,  14  Cal.  147;  Walson  v. 
Railway  Co.,  41  Cal,  19 ;  Cosgrove  v.  Fisk,  90  Cal.  75, 27  Pac.  56 ; 
Lamb  v.  Howbaugh,  105  Cal.  680, 39  Pac.  56  (57).)     And  the 
complaint  is  also  ambiguous,  and  as  the  point  was  raised  on  de- 
murrer, it  should  not  have  been  permitted  to  stand.     (Crow  v. 
HUdreth,  39  Cal.  618.)     The  only  allegations  of  the  complaint 
which  can  be  construed  as  alleging  a  contract  of  hiring  at  all 
are  at  variance  both  with  the  opening  statement  and  with  the 
evidence  introduced  as  well  as  that  offered.    These  variances 
are  fatal.     (McCord  v.  Scale,  56  Cal.  262 ;  Morrison  v.  Bradley, 
Berden  &  Co.,  5  Cal.  503 ;  Cotes  v.  Campbell,  3  Cal.  192 ;  John- 
son V.  Moss,  45  Cal.  515.)     Appellants  third  specification  as- 
signs as  error  the  ruling  of  the  court  granting  a  nonsuit.    This 
is  the  most  material  assignment  to  be  considered,  and  the  only 
point  in  the  case.     Plaintiff  in  his  complaint  at  folio  5  alleges 
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that  the  defendant  '^then  and  there  promised  and  agreed  to  pay 

to  said  A.  G.  Smith  and  to  his  employee  the  sum  of /'  This 

promise  made  to  Smith  could  not  be  enforced  against  the  de- 
fendant by  any  one  of  the  employees  of  Smith.  (Chung  Kee  v. 
Davidson,  73  Cal.  622,  16  Pac.  100;  Commercial  Nat.  Bank  v. 
Portland,  37  Or.  33,  60  Pac.  563.)  If  plaintiff's  complaint  be 
tested  by  the  theory  on  which  he  has  elected  to  try  the  case  and 
what  he  states  it  to  be  in  the  opening  pages  of  his  brief,  it  states 
no  cause  of  action  and  the  nonsuit  is  proper.  (Richards  v. 
Lake  View  Land  Co.,  115  Cal.  642,  47  Pac.  683;  Brotim  v.  Lap- 
ham,  22  Colo.  264,  44  Pac.  604;  Posten  v.  Denver  Con.  Tram. 
Co.,  11  Colo.  App.  187,  53  Pac.  391;  Vincent  v.  City  of  Pacific 
Grove,  102  CaL  405,  36  Pac.  773.) 

SULLIVAN,  C.  J. — ^This  is  an  action  to  recorer  for  carry- 
ing United  States  mail  from  Mt.  Idaho  to  Florence,  Idaho.  It 
is  alleged  in  the  complaint  that  in  December,  1898,  one  Hols- 
claw  entered  into  a  contract  with  the  United  States,  wherein  he 
contracted  to  carry  the  United  States  mail  between  Grangeville, 
Idaho,  and  Florence,  Idaho,  ss  a  subcontractor,  under  what  was 
Imown  as  the  Underwood  mail  contract,  and  that  the  respondent 
Oliver  was  one  of  said  Holsclaw's  sureties  for  the  faithful  per- 
formance of  the  duties  imposed  by  said  contract;  that  in  August, 
1899,  said  Holsclaw  failed  to  comply  with  the  conditions  of 
Baid  contract  and  ceased  to  carry  said  mail  on  said  route,  and 
that  the  defendant  Olirer,  as  one  of  the  sureties  aforesaid,  as- 
sumed the  duties  and  conditions  of  said  contract  and  carried 
said  mail  from  about  August  1,  1899,  to  December  19,  1899; 
that  on  or  about  the  last-named  date  respondent  Oliver,  as 
fiurety,  as  aforesaid,  employed  one  A.  G.  Smith  to  carry  said 
mail  and  agreed  to  pay  said  Smith  and  his  employees  for  such 
services  the  sum  of  $2,200  per  year,  payable  quarterly,  and  to 
pay  the  same  out  of  the  money  received  by  him  from  the  United 
States  in  payment  for  such  services  and  expenses;  that  imme- 
diately after  making  said  contract  and  agreement  said  Smith 
and  plaintiff,  relying  on  said  promise,  entered  upon  the  duties 
of  said  contract  and  began  carrying  said  mail,  and  did  carry, 
the  same  for  ninety-two  days,  and  that  during  said  time,  and  at 
the  request  of  Smith,  this  appellant  paid  for  and  on  account  of 
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expenses  of  said  mail  route  the  sum  of  $175  in  order  to  enable 
Smith  to  iill  said  contract;  that  said  work  and  labor  was  reason- 
ably worth,  and  the  said  Smith  and  said  Oliver  agreed  to  pay 
Iherefor,  the  sum  of  $185,  and  on  the  ninth  day  of  April,  1900, 
said  Smith  assigned  to  plaintiff  $360  of  the  money  due  on  said 
contract  in  two  written  instruments,  which  instruments  are  set 
forth  in  the  complaint;  that  on  or  about  the  tenth  day  of  July 
the  said  Oliver  received  from  the  United  States  in  payment  for 
carrying  said  mail  on  said  route,  from  December  19,  1899,  to 
April  6,  1900,  the  sum  of  $550,  and  that  $360  thereof  was  re- 
ceived to  and  for  the  use  of  plaintiff  and  belonged  to  plaintiff, 
and  is  now  due  him  in  payment  for  services  rendered  and  money 
paid  for  expenses  as  hereinbefore  alleged ;  that  on  or  about  the 
sixth  day  of  April,  1900,  and  at  divers  times  thereafter,  plain- 
tiff demanded  payment  of  said  sum  from  the  defendant,  and 
that  on  or  about  December  14,  1900,  the  defendant  promised 
and  agreed  to  pay  the  same  in  full ;  that  Smith  is  now  insolvent 
and  has  been  since  September,  1900,  and  has  resided  outside  of 
the  state  of  Idaho.  Tlien  follows  the  prayer  for  judgment 
against  the  defendant  for  the  sum  of  $300  and  costs  of  the 
action,  and  plaintiff  waives  any  further  sum  due  from  the  de- 
fendant. The  waiver  was  made  in  order  to  bring  the  amount 
sued  for  within  the  jurisdiction  of  the  justice^s  court  where  this 
suit  was  first  instituted. 

To  this  complaint  the  respondent  interposed  a  demurrer  on 
numerous  grounds,  which  demurrer  was  overruled  by  the  court, 
and  as  no  appeal  was  taken  from  the  order  overruling  the  de- 
murrer, the  action  of  the  court  therein  cannot  be  reviewed  on 
this  appeal.  It  appears  from  the  record  that  said  complaint 
was  the  second  amended  complaint  filed  in  said  action.  After 
the  overruling  of  said  demurrer  the  defendant  answered,  deny- 
ing generally  each  and  every  allegation  contained  in  the  com- 
plaint and  set  up  four  separate  defenses.  As  a  second  defense 
the  appellant  alleges  that  he  received  from  said  Holsclaw  on  or 
about  July  10, 1900,  on  account  of  the  mail  contract  mentioned 
in  plaintiff's  complaint,  the  sum  of  $427.50;  that  he  received 
no  other  or  greater  sum;  that  on  or  about  December  19,  1899, 
said  Smith  contracted  with  the  defendant  to  furnish  him  with 
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bay  and  grain  to  be  used  by  him  on  the  mail  route  mentioned 
in  said  complaint,  and  also  hired  from  defendant  horses  to  be 
used  on  said  rout^  and  agreed  to  pay  the  defendant  the  reason- 
able worth  and  value  of  said  hay  and  grain  as  defendant  should 
trom  time  to  time  furnish  him^  and  also  the  reasonable  use  and 
▼alue  of  tiie  servioes  of  said  horses,  and  that  said  Smith  agreed 
with  defendant  that  he  might  and  should  retain  the  full  value 
of  said  hay  and  grain  and  said  horse  hire  for  any  amount  that 
mi^t  become  due  Smith  for  servioes  upon  said  mail  contract 
and  deduct  tiie  same  from  any  money  tiiat  might  come  into 
the  defendant's  hands  from  the  United  States  government  from 
said  contract^  and  it  is  alleged  that  under  said  contract  he 
furnished  Smith  hay  and  grain  of  the  value  of  $272,  and  horse 
hire  of  the  value  of  $90^  and  hack  hire  of  the  value  of  $155, 
which  hack  was  furnished  said  Smith  by  said  Holsclaw,  and 
that  said  Smith  agreed  to  pay  said  Holsclaw  said  sum  and 
authorized  the  defendant  to  pay  it  out  of  any  money  received 
on  said  mail  contract,  which  sum  defendant  had  paid. 

For  a  third  defense  defendant  sets  up  the  claim  of  one 
Schwalbach  of  $250  against  said  Smith,  and  alleges  the  assign- 
ment thereof  to  the  defendant,  and  for  a  fourth  defense  the 
defendant  sets  up  an  assigned  claim  of  one  Pfeufer  against  said 
Smiih  of  $32.  For  a  fifth  and  separate  defense  he  sets  up  an 
assigned  claim  from  one  McKee  against  said  Smith  for  the  sum 
of  $35.60.  To  the  third,  fourth  and  fifth  separate  defenses 
plaintiff  demurred  on  the  grounds  that  said  defenses  did  not 
constitute  a  defense  or  counterclaim  to  the  plaintiff's  cause  of 
action.  Said  demurrer  was  overruled.  On  the  issues  thus 
made  a  jury  was  impaneled  to  try  said  cause,  and  before  plain- 
tiff had  introduced  his  evidence  and  rested,  on  a  motion  of 
counsel  for  respondent  a  judgment  of  nonsuit  and  dismissal 
was  entered.    The  appeal  is  from  the  judgment 

Several  errors  are  assigned  on  which  a  reversal  of  the  judg- 
ment is  asked.  The  first  we  will  consider  is  that  the  court 
erred  in  overruling  the  demurrer  to  the  third,  fourth  and  fifth 
separate  defenses.  Those  defenses  are  based  on  assignments  of 
claims  against  said  Smith,  who  is  not  a  party  to  this  action, 
and  under  the  allegations  of  the  complaint  cannot  be  set  up  as 
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a  defense  against  the  cause  of  action  stated  in  the  complaint 
For  that  reason  the  court  erred  in  OTermling  the  said  de- 
murrer. 

Considerable  has  been  said  in  the  argument  of  this  case  as 
to  what  kind  of  an  action  this  is.  It  is  contended  that  in 
plaintifPs  opening  statement  to  the  jury  counsel  took  the  posi- 
tion that  the  action  was  for  money  had  and  received,  and  that 
the  ^>pellant  in  his  complaint  and  in  his  brief  has  hopelessly 
jumbled  his  causes  of  action  and  his  ideas  of  the  relief  he  is 
entitled  to  and  of  the  grounds  and  means  of  securing  a  relief. 
While  we  must  admit  that  the  complaint  is  not  one  that  should 
be  taken  as  a  model,  yet  we  think  under  the  provisions  of  sec- 
tion 4168,  subdivision  2,  the  complaint  is  sufficient.  Said  sub- 
division provides  thfit  the  complaint  must  contain  a  statement 
of  the  facts  constituting  the  cause  of  action  in  ordinary  and 
condse  language.  Section  4020,  Bevised  Statutes,  provides 
that  there  is  but  one  form  of  civil  actions  for  the  enforcemait 
or  protection  of  private  rights  and  the  redress  or  prevention  of 
private  wrongs.  Under  tiie  provisions  of  our  code,  the  techni- 
calities of  pleading  have  been  dispensed  with  and  the  plaintiff 
need  only  state  his  cause  of  action  in  ordinary  and  concise  lan- 
guage, whether  it  be  in  assumpsit,  trespass  or  ejectment,  with- 
out regard  to  the  ancient  forms  of  pleading,  and  the  plaintiff 
can  be  sent  out  of  court  only  when  upon  his  facts  he  is  entitled 
to  no  relief  either  at  law  or  in  equity.  (See  note  to  section 
307,  Code  of  Civil  Procedure  of  California;  Pomeroy's  Eeme- 
dies,  sec.  65  et  seq.)  We  are  clearly  of  the  opinion  that  the 
complaint  states  a  cause  of  action. 

Counsel  assigns  as  error  the  action  of  the  court  in  grant- 
ing a  nonsuit  and  entering  judgment  of  dismissaL  It  appears 
from  the  transcript  that  after  the  jury  was  impaneled  the  plain- 
tiff introduced  certain  evidence.  The  defendant  was  sworn  on 
behalf  of  the  plaintiff,  and  testified,  among  other  things,  that 
he  was  a  bondsman  or  surety  for  said  Holsclaw,  and  that  the 
defendant  carried  the  mail  something  over  about  two  months — 
November  and  December,  1899.  The  appellant  was  sworn  as  a 
witness  in  his  own  behalf  and  testified  that  he  carried  said 
mail;  that  he  was  at  Oliver's  house  in  Orangeville  and  had  an 


Digitized  by  VjOOQIC 


10  Eauh  v.  Oliver.  [10  Idaho, 

Opinion  of  the  Court — Sullivan,  C.  J. 

miderstanding  with  him  in  regard  to  this  mail,  and  that  said 
Smith  was  present;  that  the  defendant  "inquired  into  abont 
how  able  they  were  to  carry  the  mail/*  whether  they  could  ful- 
fill the  contract,  and  that  ''Mr.  Oliver  proved  our  sayings  and 
proved  that  we  were  able  to  do  the  carrying  of  the  mail/*  and 
that  Oliver  agreed  to  pay  them  $2,200  per  year  for  carrying 
the  mail,  and  to  pay  every  three  months,  and  they  then  went 
to  the  postoflBce  and  were  sworn  in,  went  on  the  line,  and  he 
agreed  that  plaintiff  should  get  his  pay  out  of  the  first  quar- 
terly pay,  and  "that  Smith  should  get  his  pay  and  the  mail 
should  be  carried  on  and  it  should  be  paid  the  next  quarter 
the  same  way.**  At  this  point  in  the  examination  the  court 
suggested  that  that  evidence  showed  that  the  contract  was  made 
with  Oliver  and  Smith,  and  that  the  evidence  proved  a  con- 
tract between  Oliver  and  two  other  persons  to  carry  the  mail. 
Thereupon  the  witness  testified  that  the  defendant  employed 
him  to  carry  this  mail  on  this  mail  route  from  Qrangeville 
to  Florence,  Idaho.  Thereupon  the  court  said :  "I  can*t  go  any 
farther  with  this  case ;  no  use  to  proceed.**  Thereupon  the  wit- 
ness was  asked  the  following  question :  "What  did  you  do,  Mr. 
Bauh,  from  the  19th  of  December  until  the  following  April 
6th  on  the  mail  route,  if  anything?**  Mr.  Nugent:  "We  ob- 
ject; that  is  immaterial  and  a  class  of  evidence  that  cannot 
become  material  because  sought  to  be  based  upon  a  contract 
which  they  are  not  entitled  to  prove  under  the  allegations  of  the 
complaint**    The  objection  was  sustained. 

Counsel  for  plaintiff  then  offered  to  prove  that  plaintiff 
worked  on  the  mail  route  between  Grangeville  and  Florence, 
and  that  A.  6.  Smith  and  the  defendant  agreed  to  pay  him  for 
such  work  and  labor  the  sum  of  $185 ;  that  plaintiff  paid  for  and 
on  account  of  expenses  on  said  route,  $175;  that  he  received 
vouchers  or  due-bills  from  said  Smith  for  that  amount  aggre- 
gating $360,  and  that  after  receiving  these  due-bills  or  vouchers 
the  defendant  agreed  to  pay  them  as  soon  as  he  received  the 
pay  from  the  government  of  the  United  States  for  the  work 
performed;  that  defendant  afterward  received  $550,  and  that 
$360  of  it  was  due  plaintiff  by  reason  of  his  ninety-two  days* 
labor  and  $175  paid  out  in  cash  for  expenses  on  the  route,  and 
that  no  part  of  said  sum  had  been  paid,  and  that  when  pay- 
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ment  had  been  demanded  the  defendant  denied  that  he  had  re- 
ceived the  $550,  and  when  shown  letters  from  the  United  States 
postoffice  department  he  then  admitted  that  he  had  receiyed 
the  money  and  said  he  would  pay  plaintiff^s  claim  in  full,  and 
offered  to  prove  other  matters  in  connection  therewith,  to  which 
offer  counsel  for  defendant  interposed  an  objection.  The  court 
thereupon  said:  'There  is  no  way  under  the  complaint  you  can 
get  this  proof  in;  this  is  a  contract  between  Smith  and  Oliver, 
and  this  contract  now  shown  is  between  Bauh,  Oliver  and 
Smith.  The  court  will  have  to  pass  on  this  offer;  the  contract 
has  been  proven.^'  Thereupon  counsel  for  the  plaintiff  offered 
to  prove  other  facts  which  it  is  not  necessary  to  state  here. 
The  court  thereupon  said:  'T[  don't  see  how  you  can  introduce 
ihe  testimony;  I  don't  see  how  the  court  could  try  the  case 
upon  this  complaint  for  money  had  and  received.  In  thij  case 
a  nonsuit  will  be  entered.''  Exception  was  thereupon  taken 
by  counsel  for  the  plaintiff.  Counsel  for  the  respondent  then 
suggested  that  he  would  like  to  have  it  appear  that  the  plain- 
tiff rested  before  the  order  of  nonsuit  was  granted.  T^e  court 
thereupon  said:  'The  court  will  sustain  a  motion  if  you  will 
make  it  to  dismiss  the  case  and  take  it  from  the  jury."  Mr. 
Nugent^  of  counsel  for  defendant,  said:  'TDo  1  understand  the 
plaintiff  has  rested?"  Counsel  for  the  plaintiff  replied:  "The 
plaintiff  has  not  rested."  The  court :  ''Have  you  anything  fur- 
ther to  offer  ?"  De  Haven :  "We  have,  your  honor."  Mr.  Fogg, 
counsel  for  defendant^  then  moved  for  a  nonsuit  and  dismissal 
of  the  action  upon  the  ground  that  the  complaint  does  not 
state  facts  sufBcient  to  constitute  a  cause  of  action,  and  for  other 
reasons,  and  said  motion  was  sustained  by  the  court  and  the 
jury  was  discharged.  Thereafter  certain  conversation  was  had 
between  counsel  and  the  court  which  is  not  necessary  to  repeat 
here  as  the  jury  had  been  discharged. 

Section  4354,  Sevised  Statutes,  provides  in  what  cases  an 
action  may  be  dismissed  or  a  judgment  of  nonsuit  entered,  and 
is  composed  of  five  subdivisions.  The  dismissal  of  this  case, 
if  made  under  any  of  the  provisions  of  said  section,  was  under 
subdivision  5  thereof,  which  provides  that  nonsuit  may  be  en- 
tered by  the  court  upon  motion  of  the  defendant  when  upon  the 
trial  the  plaintiff  fails  to  prove  a  sufficient  case  for  the  jury. 
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That  motion  cannot  be  entertained  by  the  court  until  all  of 
the  eyidence  of  the  plaintiff  has  been  put  in  or  offered  and  the 
plaintiff  rests  his  case.  We  think  the  evidence  introduced  and 
offered  by  the  plaintiff  made  a  prima  facie  case,  and  the  court 
erred  in  granting  a  nonsuit  and  entering  a  judgment  of  dis- 
missal. While  we  think  the  court  understood  that  the  plain- 
tiff had  rested,  the  record  shows  that  he  had  not  rested  his 
case.  Mr.  De  Haren  said  that  the  plaintiff  had  not  rested* 
The  court  then  said:  "Have  you  anything  further  to  offer?'' 
Mr.  De  Hav^i  replied,  'TVe  have,  your  honor."  Thereupon 
counsel  for  defendant  moved  for  a  nonsuit  and  dismissal  of 
the  action  and  the  court  thereupon  granted  the  motion. 

Under  the  provisions  of  said  section  4352  above  referred  to, 
a  nonsuit  should  not  be  granted  until  the  plaintiff  rests  his 
case  or  fails  to  prove  a  sufficient  case  for  the  jury  and  rests. 

The  court  also  erred  in  not  permitting  the  plaintiff  to  intro- 
duce evidence  offered,  showing  what  he  did  on  said  mail  route 
from  December  19th  until  the  following  April,  and  also  erred 
in  not  permitting  the  plaintiff  to  prove  that  after  he  had  re- 
ceived the  due-bills  referred  to  the  defendant  agreed  to  pay 
them  as  soon  as  he  received  the  pay  from  the  government  of 
the  United  States  for  the  work  performed,  and  that  he  did 
thereafter  receive  said  pay  from  the  government,  and  also  to 
show  that  the  $175  advanced  for  expenses  was  spent  with  the 
consent  and  approval  of  the  defendant,  and  that  subsequent  to 
the  performance  of  said  services  the  defendant  had  agreed  to 
pay  the  full  amount  of  the  money  so  advanced  and  for  the  work 
performed  on  said  mail  route. 

For  the  reasons  above  given,  the  judgment  must  be  reversed 
and  set  aside  and  the  cause  remanded,  with  instructions  to  the 
trial  court  to  sustain  the  demurrer  of  the  defendant  to  the 
third,  fourth  and  fifth  defenses  set  up  in  the  answer,  and  for 
further  proceedings  in  harmony  with  the  views  expressed  in 
this  opinion.  The  costs  of  this  appeal  are  awarded  to  the  ap- 
pellant 

Stockslager,  J.,  concurs. 

Ailshie,  J.,  took  no  part  in  the  decision.  Did  not  sit  at  the 
hearing,  having  been  of  counsel  in  the  court  below. 
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(May  12,  1904.) 

KINDALL  V.  LINCOLN  HAEDWABE  AND  IMPLEMENT 

COMPANY. 
[76   Pac.    992.] 

Amenduknts  to  Pubadutg — ^Neguoence. 

1.  In  furtherance  of  justice,  amendments  of  pleadings  should 
be  liberally  allowed.  Held,  that  the  court  did  not  abuse  its  dis- 
cretion in  refusing  to  allow  an  amendment  or  in  refusing  to  allow 
the  defendant  to  file  a  cross-complaint  asking  aflOrmative  relief 
under  the  facts  of  this  case. 

(Syllabus  by  the  court) 

APPEAL  from  District  Court  of  Idaho  County.    Honorable 
Edgar  C.  Steele,  Judge. 

Application  to  amend  answer  and  file  cross-complaint  denied 
by  trial  court    Affirmed. 

I.  N.  Smith,  for  Appellant. 

The  case  made,  presented  for  adjudication  and  determination 
the  rights  of  the  appellant  and  the  respondent  to  relief  each 
against  the  other,  on  the  allegations  concerning  the  notes,  whose 
execution  was  admitted,  and  concerning  which  the  issue  was  as 
to  payment.  Plaintiff  alleged  payment;  defendant  denied  it. 
The  court  found  with  the  defendant  and  appellant  The  court 
also  found  the  amount  due.  Having  thus  determined  the  issue, 
it  was  his  duty  to  award  the  judgment  according  to  the  respec- 
tive interests  of  all  the  parties.  Not  having  done  so,  his  judg- 
ment wherein  it  fails  to  award  affirmative  relief  to  appellant 
is  erroneous  and  should  be  reversed.  (Idaho  Bev.  Stats.  1887, 
sec.  4351 ;  First  Nat,  Bank  v.  Bews,  3  Idaho,  486,  31  Pac.  816 ; 
Shields  v.  Ruddy,  3  Idaho,  148,  28  Pac.  405;  Benedict  v,  Hor- 
ner, 13  Wis.  256;  Machinstry  v.  Smith,  16  Misc.  Rep.  391,  38 
N.  Y.  Supp.  93,  351;  Cythe  v.  La  Fontaine,  51  Barb.  186.) 
The  court  must  in  every  stage  of  an  action  disregard  any  error 
or  defect  in  the  pleadings  or  proceedings  which  does  not  affect 
the  substantial  rights  of  the  parties,  etc.  (Idaho  Eev.  Stats. 
1887,  see.  4231.)     The  court  inay,  in  furtherance  of  justice  and 
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on  such  terms  as  may  be  proper^  allow  a  party  to  amend  any 
pleading  or  proceeding  or  a  mistake  in  any  other  respect^  etc. 
(Rev.  Stats.,  sec.  4229.)  Under  the  rules  of  this  court,  tiie 
defendant  would  not  be  permitted  hereafter  to  maintain  an  ac- 
tion on  these  unpaid  notes,  by  the  simple  failure  to  set  the  same 
up  in  this  case.  As  it  stands,  the  same  were  set  up,  facts  founds 
but  no  affirmative  relief  was  granted,  because  it  was  not  asked, 
and  refusal  to  amend  the  prayer  of  the  answer  was  adjudged, 
upon  application  before  judgment.  When  it  is  recalled  that 
the  amendment  was  asked  for  by  a  defendant,  the  abuse  of  dis- 
cretion becomes  quite  plain.  Courts  have  declared  a  greater 
liberality  in  the  exercise  of  the  discretionary  amendments  in 
favor  of  defendants  than  of  plaintiff.  In  Tighe  v.  Pope,  16 
Hun,  181,  it  is  said :  "Where  a  power  is  granted  for  the  sake 
of  justice,  exercise  of  it  may  be  enforced  in  a  proper  case. 
It  is  not  wholly  discretionary .*'  In  Brown  v.  Bosworth,  62  Wis. 
542,  22  N.  W.  621,  it  is  said:  "Possibly  in  view  of  the  conse- 
quences which  might  result  from -a  refusal  to  amend,  a  greater 
liberality  should  be  exercised  in  allowing  amendments  to  an- 
swers than  to  complaints.''  (McAllister  v.  Clark,  33  Conn.  253; 
Williams  v.  Cooper,  1  HiU  (N.  Y.),  637;  Peter  v.  Foss,  16 
Cal.  357.)  After  evidence  introduced,  defendant  is  permitted 
to  amend  his  answer.  (Thorn  v.  Smith,  71  Wis.  18,  36  N.  W. 
707.)  The  right  to  refuse  an  amendment,  while  possibly  dis- 
cretionary, is  not  arbitrary.  (Mitchell  v,  Campbell,  14  Or.  457, 
13  Pae.  190;  Miller  v.  Perry,  38  Iowa,  303;  O'Gonnell  v.  Cotter, 
44  Iowa,  50;  Gifford  v.  MvMin,  9  Ky.  Law  Rep.  714,  6  S.  W. 
436  (437) ;  Grand  Island  etc.  v.  Moore,  40  Neb.  686,  59  N.  W. 
115;  Carson  v.  Butt,  4  Okla.  133,  46  Pac.  696;  Forcy  v.  Leonard, 
63  Wis.  363,  24  N.  W.  78;  Foote  v.  Sprague,  13  Kan.  155; 
Arrigio  v.  Cataiano,  7  Misc.  Rep.  515,  27  N.  Y.  Supp.  995 
(after  verdict) ;  Cain  v.  Cody  (Cal.),  29  Pac.  778.) 

C.  P.  McDonald  and  James  De  Haven,  for  Respondent,  cite 
no  authorities  on  the  point  decided  by  the  court. 

A.  S.  Hardy,  for  Respondent  Stone. 

The  appellant  bases  his  argument  on  the  theory  that  as  a 
matter  of  right  he  was  entitled  to  amend  his  answer  after  judg- 
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ment  and  after  the  caae  had  been  tried,  so  as  to  obtain  other 
and  farther  relief  than  was  asked  for  in  the  original  answer, 
and  other  relief  than  he  had  attempted  to  obtain  by  his  fore- 
eloeure  before  the  sheriff.  When  he  commenced  his  foreclosure 
proceedings  before  the  sheriff  by  notice,  he  did  not  ask  that  the 
respondent  Stone  be  held  liable  in  any  way,  or  that  any  property 
of  Stone's  be  taken,  but  elected  to  hold  the  respondent  Eindall 
Rolely  for  the  debt,  and  by  doing  so  release  the  joint  obligor 
Stone;  and  in  the  affidavit  for  foreclosure,  all  the  way  through 
reference  was  made  to  Kindall  only  as  owing  a  debt.  Under 
these  circumstances  Stone  would  be  released  from  liability,  and 
the  fact  that  Stone  was  made  defendant  in  the  original  action 
instead  of  plaintiff,  and  does  not  appear  to  have  been  served 
with  summons  and  did  not  appear,  and  that  the  appellant 
herein  never  sought  any  affirmative  relief  against  him  until 
after  the  reversal  of  the  judgment  on  the  former  appeal  to 
this  court,  and  then  never  served  this  respondent  Stone  with  his 
notices  of  motion,  or  either  of  tbem,  but  only  on  the  respondent 
Kindall,  indicates  aU  the  way  through  the  true  fact,  that  re- 
spondent Stone  was  released  from  liability.  We  call  attention 
to  the  further  fact  that  neither  in  the  answer  nor  in  the  cross- 
complaint  proposed  is  there  any  sufficient  showing  that  the  ap- 
pellant had  exhausted  his  security  upon  the  mortgages  set  out, 
and  he  must  make  such  a  showing  before  he  can  ask  for  per- 
sonal judgment  upon  the  note.  (Eev.  Stats.,  sec.  4520;  First 
National  Bank  v.  Williams,  2  Idaho,  670,  23  Pac  652;  Barnes 
V.  Buffalo  PHU  Co.,  6  Idaho,  519,  57  Pac.  267.)  We  further 
suggest  that  the  amendment  of  a  pleading  under  the  circum- 
stances of  this  case  is  not  a  matter  of  absolute  right,  but  in 
the  sound  discretion  of  the  court,  and  that  there  is  no  abuse  of 
discretion  shown  in  this  case.  (Cheney  v.  O'Brien,  69  Cal. 
199, 10  Pac.  479;  Garrison  v.  OoodaJe,  23  Or.  307,  31  Pac.  709; 
nallech  V.  Bresnahen,  3  Wyo.  73,  2  Pac.  637.) 

SULLIVAN,  C.  J. — ^This  is  an  appeal  from  an  order  deny- 
ing appellant's  motion  to  amend  its  answer  and  to  file  its  cross- 
complaint  and  from  the  judgment.  This  case  was  before  this 
court  on  appeal  at  its  November,  1902,  term,  and  the  decision 
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on  that  appeal  is  reported  in  8  Idaho,  664,  70  Pac.  1056.  On 
that  appeal  the  judgment  dismissing  the  action  was  reversed  and 
the  cause  remanded  for  further  proceedings.  The  cause  again 
came  on  to  be  heard  in  the  trial  court  on  motion  of  counsel  for 
plaintiff  to  have  judgment  entered  in  harmony  with  the  opinion 
of  this  court,  and  before  the  judgment  and  decree  was  filed  and 
entered,  counsel  for  the  appellant  moved  to  amend  the  prayer 
of  appellant's  answer,  whereby  it  prayed  for  personal  judgment 
against  the  plaintiflE  for  the  sum  of  $335,  and  interest  claimed 
to  be  due  on  certain  promissory  notes  from  the  plaintiff  to  the 
appellant.  The  motion  was  denied  by  the  court  and  judgment 
entered  as  directed  by  this  court.  Thereafter  counsel  for  ap- 
pellant moved  the  court  to  vacate  and  set  aside  said  judgment 
and  to  grant  appellant  affirmative  relief  against  the  plaintiff 
Kindall  and  the  defendants.  Squires  &  Stone.  At  the  time  said 
motion  was  presented  for  hearing  the  appellant  asked  permis- 
sion to  file  its  cross-complaint  in  said  cause,  whereby  it  set  up 
the  $300  note  above  referred  to  and  alleged  that  there  were 
$200  due  on  said  note  with  interest,  and  dso  an  attorney's  fee 
of  $50,  and  prayed  for  judgment  against  said  plaintiff  and  de- 
fendants for  the  sum  of  $200  and  interest,  and  $50  attorney's 
fee.  After  hearing  said  motion  the  court  denied  the  same. 
The  appeal  is  from  the  order  denying  said  motion  and  from  the 
judgment. 

The  facts  of  the  case  quite  fully  appear  in  the  opinion  in  8 
Idaho,  and  70  Pac.,  supra,  from  which  it  appears  that  the  plain- 
tiff and  one  Squires  &  Stone  purchased  from  the  appellant  a 
threshing  outfit,  and  afterward,  to  secure  the  payment  of  the 
purchase  price  thereof,  a  mortgage  was  executed  by  said  Kindall, 
Stone  &  Squires.  The  appellant  sought  to  foreclose  said  mort- 
gage by  notice  and  sale,  and  Kindall  and  his  wife  procured  an 
injunction  to  prevent  such  sale.  It  was  thereafter  determined 
that  a  part  of  the  property  so  mortgaged  was  community  prop- 
erty, and  that  the  chattel  mortgage  was  void  as  to  such  property, 
for  the  reason  that  the  wife  of  Kindall  had  not  signed  the  mort- 
gage. In  that  injunction  proceeding  the  appellant  here,  did 
not^  by  cross-complaint  or  otherwise,  claim  any  affirmative  re- 
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lief  on  the  unpaid  notes  nntil  the  amendment  to  the  prayer  of 
plaintifiPa  answer  and  tiie  cross-complaint  above  referred  to  were 
presented  to  the  court  The  question  is  presented  whether 
under  the  foregoing  facts  the  court  erred  in  denying  appellant's 
motion  to  amend  the  prayer  of  his  answer  or  erred  in  denying  ap- 
pellant's motion  to  set  aside  the  judgment  and  to  permit  said 
cross-complaint  to  be  filed.  It  is  contended  by  counsel  for  ap- 
pellant that  as  the  indebtedness  mentioned  in  said  promissory 
note  or  notes  arose  out  of  this  transaction,  that  under  the  rule 
laid  down  by  this  court  in  Stevens  v.  Home  Savings  A  Loan 
Assn.,  5  Idaho,  741,  51  Pac.  779,  986,  and  Murphy  v.  Russell, 
8  Idaho,  151,  67  Pac.  427,  the  appellant  had  the  right  to  have 
this  whole  transaction  settled  and  adjusted  between  the  parties 
in  this  suit^  and  tiiat  the  court  erred  in  denying  appellant's  mo- 
tion to  amend  and  file  a  cross-complaint.  The  contention  that 
appellant  had  the  right  to  ask  for  affirmative  relief  in  said  ac- 
tion is  no  doubt  correct  if  such  relief  had  been  asked  for  in  time 
and  before  the  case  was  tried  and  judgment  entered. 

It  appears  from  the  transcript  that  the  appellant  filed  no 
cross-complaint  or  prayed  for  any  affirmative  relief,  or  sought 
to  do  so,  until  after  the  case  had  been  tried  and  decided  by  the 
court  It  also  appears  that  this  case  has  been  pending  for  some 
three  or  four  years,  and  we  do  not  think  the  court  abused  its 
discretion  in  refusing  to  permit  the  appellant  to  amend  the 
prayer  of  its  complaint  or  to  file  a  cross-complaint  The  mo- 
tion to  amend  and  to  file  a  cross-complaint  was  not  presented 
to  the  court  until  after  tiie  case  had  been  tried,  and  if  after 
that  the  court  had  permitted  that  to  be  done,  it  clearly  appears 
from  the  record  that  a  retrial  of  the  case  would  have  been 
necessary.  The  court  finds  by  its  findings  of  fact  that  one  of 
the  promissory  notes  referred  to  had  not  been  paid,  to  wit,  the 
one  for  $300,  and  also  found  that  there  were  $35  due  on  the 
$400  promissory  note,  with  interest  on  each.  The  appellant 
prays  in  the  proposed  cross-complaint  for  judgment  in  the  sum 
of  $200,  with  interest  at  the  rate  of  eight  per  cent  and  $50 
attorney's  fee.  This  would  indicate  that  there  was  not  as  much 
Idaho,  Vol.  10—2 
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due  the  appellant  as  the  court  had  found  was  due  by  its  said 
findings  of  fact  which  were  made  on  the  twenty-first  day  of 
November,  1901,  and  the  proposed  cross-complaint  was  not 
offered  for  filing  until  June,  1903. 

Under  all  the  circumstances  and  facts  of  this  case  the  trial 
court  did  not  err  in  denying  the  motion  referred  to.  There 
must  be  an  end  to  litigation,  and  as  this  case  was  pending  for 
more  than  three  years  prior  to  the  action  of  the  court  com- 
plained of,  and  if  the  court  had  granted  the  motions  referred 
to,  a  retrial  of  the  whole  case  would  have  been  necessary,  under 
those  facts  the  court  was  fully  justified  in  denying  said  mo- 
tions. The  judgment  of  the  trial  court  is  afiirmed,  with  costs 
in  favor  of  the  respondent. 

Stockslager,  J.,  concurs. 

Ailshie,  J.,  took  no  part  in  the  decision. 


(Hay  17,  1904.) 

STATE  V.  HARNESS. 

[76   Pac.    788.] 

Rape — SxATEifsifT  of  Coxtntt  Attobitet  to  Just — ^Aomissiok  or  Evi« 

DKNCB — ^FaILUBE  OF  COUBT  TO  IlTSTBUCT  THE  JUBT  AS  TO  PbESUHP- 
TION  OF  INNOGENCE. 

1.  In  the  trial  of  criminal  cases  the  county  attorney  should 
not  he  permitted  to  use  language  in  his  argument  to  the  jury  cal- 
culated to  prejudice  their  minds  against  the  defendant. 

2.  Statements  made  to  another  party  by  the  person  alleged 
to  have  been  assaulted  and  raped,  and  not  in  the  presence  of  the 
defendant,  are  not  admissible,  unless  it  be  shown  that  it  was  so 
closely  interwoven  with  the  transaction  that  it  becomes  a  part  of 
the  res  gestae. 

3.  It  is  a  statutory  requirement  that  the  court  should  instruct 
the  jury  in  writing  on  all  the  material  issues  of  the  ease,  if  the 
charge  is  a  felony,  but  if  he  fails  to  do  so,  in  order  to  predicate 
error,  counsel  must  request  the  charge  and  have  the  court's  refusal 
to  give  it,  otherwise  it  is  not  error. 
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4.  It  18  error  to  refuse  to  require  the  husband  of  the  alleged 
injured  party  to  testify  whether  he  discovered  marks  or  bruises 
on  the  person  of  the  wife,  when  other  witnesses  had  testified  to  oer* 
tain  marks  and  brmses. 

5.  Where  one  is  convicted  of  the  crime  of  rape  and  sentenced 
to  a  term  of  fourteen  years'  imprisonment,  and  the  case  is  re* 
versed  on  questions  of  law  and  sent  back  for  a  new  trial,  this  court 
will  not  examine  the  evidence  to  ascertain  whether  the  sentence 
is  excessive. 

(Syllabus  1^  the  court.) 

APPEAL  from  District  Court  of  Nez  Peree  CoTinty*  Hon- 
orable Edgar  C.  Steele^  Judge. 

Defendant  was  tried  and  convicted  of  the  crime  of  rape. 
From  the  judgment  and  order  overruling  hia  motion  for  a  new 
trial  he  appeals.    Judgment  rcTersecL 

The  facts  are  stated  in  the  opinion. 

George  W.  Tftnnahill,  for  Appellant 

It  was  competent  for  the  defendant  to  cross-examine  the  wit- 
ness as  to  her  antecedents^  character  and  past  conduct^  and 
thus  impair  her  credibility.  This  line  of  inquiry  became  im- 
portant^ because  of  the  contention  that  the  prosecution  waa 
prompted  by  the  malice  of  this  witness  resulting  from  a  failure 
to  extort  money,  and  more,  the  circumstances  surrounding  this 
case  seem  to  justify  a  full  cross-examination  as  to  her  past 
conduct  and  character.  (State  v.  PeferU,  36  Kan.  90,  12  Pac- 
406 ;  State  v.  Probaaco,  46  Kan.  310, 26  Pac.  749 ;  State  v.  Wells, 
64  Kan.  151,  37  Pac.  1005;  State  v.  Park,  57  Kan.  431,  46 
Pac.  713;  State  v.  Oreehburg,  64  Kan.  161,  53  Pac.  61;  Bran- 
don  V.  People,  42  N.  Y.  265 ;  People  v.  Casey,  72  N.  Y.  393 ; 
Turner  v.  Territory,  11  Okla.  660,  69  Pac.  804;  State  v. 
Webb,  6  Idaho,  428,  55  Pac.  892;  State  v.  Broadbent,  27 
Mont.  342,  71  Pac.  1;  Staie  v.  Abbott,  65  Kan.  139,  69  Pac. 
160;  State  v,  Collins  et  al,  33  Kan.  77,  5  Pac.  368;  Hor- 
rigan  and  Thompson  on  Self-defense,  p.  468;  Stewart  v.  Kin^ 
del,  15  Colo.  639,  25  Pac.  990;  Blenldron  v.  State,  4  Neb.  11,  /^ 
58  N.  W.  587;  State  v.  Krum,  32  Kan.  372,  4  Pac.  621.)  The 
court  erred  in  permitting  the  county  attorney  to  make  the  fol- 
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lowing  statement  after  the  defendant  had  made  his  objection  and 
exception :  "I  repeat  it,  gentlemen  of  the  jury,  any  man  is  jus- 
tified in  taking  the  law  in  his  own  hands  under  such  circum- 
stances/' {State  V.  Irwin,  9  Idaho,  35,  71  Pac.  608,  60  L.  R.  A. 
716;  People  v.  DerheH,  138  Cal.  467,  71  Pac.  664;  People  v. 
Mitchel  62  Cal.  411;  State  v.  Taylor,  7  Idaho,  134,  61  Pac.  288; 
State  V.  Anthony,  6  Idaho,  383,  65  Pac.  884;  People  v.  Lee 
Chunck,  78  Cal.  317,  20  Pac.  719;  State  v.  Tennison,  42  Kan. 
330,  22  Pac.  429;  Smith  v.  People,  8  Colo.  457,  8  Pac.  920; 
People  V.  Ah  Len  et  al,  92  Cal.  282,  27  Am.  St  Hep.  103,  28 
Pac.  286;  Newby  v.  People,  28  Colo.  16,  62  Pac.  1035;  People 
V.  Y oilier,  127  Cal.  66,  59  Pac.  295.)  In  a  criminal  prosecu- 
tion, the  conversations  and  statements  of  third  parties  not  made 
in  defendant's  presence  or  hearing  are  incompetent.  {People  v. 
Wilmot,  139  Cal.  103,  72  Pac.  838.) 

John  A.  Bagley,  Attorney  (General,  for  the  State. 

In  the  case  at  bar  the  defendant  was  permitted  to  cross-ex- 
amine the  witness,  Anna  TThri,  in  regard  to  these  matters,  but 
when  he  imdertook  to  prove  by  other  witnesses,  as  part  of  his 
case,  that  the  witness,  Anna  Uhri,  had  been  found  in  bed  with 
lier  brother  in  June,  1902,  then  the  court  excluded  the  testi- 
mony. They  were  trying  the  case  of  Harness  for  rape  upon 
his  sister  in  law  and  not  the  case  of  Anna  Uhri  for  illicit  co- 
habitation with  her  brother.  They  have  not  brought  the  mat- 
ter under  the  rule  of  impeachment  as  laid  down  by  our  statute 
or  under  any  other  rule  of  evidence.  (Code  Civ.  Proc,  sees. 
4490,  4491;  Anthony  v.  State,  6  Idaho,  383.)  Prosecuting  at- 
torney in  a  criminal  case  may  properly  declare  to  a  jury  that 
ihe  evidence  convinces  him  beyond  a  reasonable  doubt  that  the 
prisoner  is  guiliy.  (2  Ency.  of  PI.  &  Pr.  726,  cases  cited, 
note  2.)  In  State  v.  Jefferson,  43  La.  Ann.  995,  10  South. 
199,  the  prosecuting  attorney  said:  *1f  juries  did  not  convict 
people  who  have  been  so  clearly  shown  to  be  guilty  as  this  de- 
fendant has  been,  you  might  as  well  tear  down  the  courthouse.'^ 
Held  not  reversible  error.  In  Scott  v.  State,  7  Lea,  236,  the 
attorney  general  said  to  the  jury :  **If  the  juries  donH  punish, 
the  people  will  rise  up  and  punish  if      Held  reprehensible. 
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but  not  reversible,  error.  Matters  of  common  and  general  in- 
formation and  matters  of  known  and  settled  history  may  be 
referred  to  in  argument  by  way  of  illustration  or  emphasis 
with  entire  propriety,  though  they  are  not  strictly  pertinent 
to  the  issue.  (2  Ency.  of  PL  &  Pr.,  cases  cited,  note  4;  North- 
ington  v.  State,  14  Lea,  424;  Stale  v.  PhUlipe,  117  Mo.  389, 
22  S.  W.  1079;  State  v.  Elvins,  101  Mo.  243,  13  S.  W.  937; 
Heyl  V.  State,  109  Ind.  589,  10  K  E.  916;  Combe  v.  State, 
75  Ind.  215;  Turner  v.  State,  89  Tenn.  547,  15  S.  W.  838; 
State  V.  Jefferson,  43  La.  Ann.  995, 10  South.  199.)  In  prose- 
cutions for  rape  it  may  be  said  to  be  universally  conceded  that 
the  state  may,  on  the  direct  examination  of  the  prosecutrix, 
prove  the  fact  that  she  made  complaint  of  the  injury,  and  when 
and  to  whom,  and  she  may  be  corroborated  by  the  persons  to 
wh<Mn  she  complained  as  to  the  same  fact.  (Bice  on  Criminal 
Evidence,  826,  cases  dted.) 

STOCKSLAGEB,  J.— This  is  au  appeal  from  the  district 
court  of  Nez  Perce  county.  The  county  attorney  filed  an  in- 
formation in  said  court  charging  the  defendant  with  the  crime 
of  rape,  to  wit:  "On  the  twelfth  day  of  February,  1903,  at 
the  county  of  Nez  Perce,  in  the  state  of  Idaho,  the  aforesaid 
David  Harness  then  and  there  being  committed  the  crime  of 
rape  by  then  and  there  feloniously,  with  force  and  violence 
making  an  assault  upon  one  Bosa  Harness,  who  was  not  then 
and  there  the  wife  of  the  said  David  Harness,  and  did  then 
and  there  feloniously  ravish  and  carnally  know  and  accomplish 
with  her,  the  said  Bosa  Harness,  an  act  of  sexual  intercourse 
by  force,  violence,  and  against  her  will  and  resistance,  contrary 
to  the  form  of  the  statute  in  such  case  made  and  provided.'^ 

The  defendant  was  tried  upon  this  charge  and  on  the  seventh 
day  of  November,  1903,  found  guilty  of  the  crime  of  rape.  On 
the  seventeenth  day  of  November  he  was  sentenced  to  a  term 
of  fourteen  years  in  the  state  penitentiary.  On  the  twenty- 
seventh  day  of  February,  1904,  an  order  was  made  and  entered 
thereafter  by  the  court,  overruling  defendant's  motion  for  a 
new  trial.  On  the  second  day  of  March,  1904,  defendant  per- 
fected his  appeal  from  the  judgment;  also  from  the  order  over- 
ruling the  motion  for  a  new  trial. 
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Defendant  assigns  thirty-six  errors  occurring  on  the  trial 
and  in  the  order  overruling  his  motion  for  new  trial.  Coun- 
sel for  appellant  in  his  brief  discusses  assignments  3,  10^  12, 
15,  16,  17,  19,  20,  21,  22  and  23  together  as  one  assignment, 
stating  they  relate  to  the  same  thing  and  are  substantially  the 
aame.  It  is  disclosed  by  the  record  that  William  Harness, 
brother  of  the  defendant,  was  living  with  his  wife,  Rosa  Har- 
ness, the  woman  upon  whom  the  alleged  assault  and  offense  of 
rape  was  committed,  in  Nez  Perce  county.  It  is  also  shown 
that  Anna  IThri  and  Frank  Uhri,  brother  and  sister  of  Bosa 
Harness,  made  their  home  with  their  sister  and  husband. 
Prior  to  moving  to  the  William  Harness  homestead  they  had 
lived  upon  the  homestead  of  defendant  adjoining  the  home- 
stead of  William.  Friendly  relations  had  existed  between 
Anna  Uhri  and  defendant,  and  they  were  engaged  to  be  mar- 
ried. This  engagement  seems  to  have  been  terminated  in  May 
^r  June,  1902.  Defendant  and  Frank  Uhri  had  been  on 
friendly  terms  tmtil  about  the  time  last  indicated.  It  is 
shown  that  the  house  of  William  Harness  contained  two  rooms, 
one  above  and  one  below,  and  that  there  was  a  bed  in  each 
room.  Anna  Uhri  testified  that  her  sister  and  husband  occu- 
pied the  lower  room  and  that  she  occupied  the  upper  room; 
also  her  brother  Frank  slept  upstairs. 

Counsel  for  appellant  offered  to  show  by  Nancy  Harness, 
mother  of  defendant  and  William  Harness,  tiiat  about  the  time 
the  engagement  was  terminated  between  defendant  and  Anna 
Uhri,  that  she  went  to  the  upstairs  room  of  her  son  William 
and  found  Anna  Uhri  and  her  brother  Frank  in  bed  together, 
and  she  immediately  reported  her  discovery  to  defendant,  who 
went  upstairs  and  threw  Frank  out  of  bed,  upbraiding  him  for 
his  conduct.  That  Frank  came  downstairs  and  was  sullen  and 
angry  about  his  treatment  from  defendant,  and  that  thereafter 
the  relations  between  Frank  Uhri  and  defendant  were  un- 
friendly. Counsel  offered  to  prove  the  same  state  of  facts  by 
the  younger  brother,  Ed.  Harness,  who  it  is  shown  was  present 
at  the  time  above  indicated.  Before  offering  to  prove  the  above 
state  of  facts,  counsel  for  appellant  stated  to  the  court  that 
the  theory  of  the  defense  was  that  there  was  a  conspiracy  on 
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the  part  of  Frank  Uhri^  Anna  Uhri  and  Rosa  HamesB  to  charge 
defendant  with  the  crime  of  rape  and  send  him  to  the  peni* 
tentiaiy.  Defendant  did  not  deny  that  he  had  been  unduly 
intimate  with  Bosa  Harness  on  two  occasions,  but  said  there 
was  no  force  or  violence  nsed^  and  that  the  act  of  sexual  inter- 
course was  entirely  volimtary  on  her  part. 

Under  this  statement  of  facts^  should  the  court  have  per- 
mitted the  witnesses  to  testify  as  to  the  past  conduct  of  Anna 
Uhri  and  Frank  Uhri? 

Our  attention  is  called  to  a  recent  decision  of  the  supreme 
court  of  Kansas.     {State  v.  Ahhott,  65  Kan.  139,  69  Pac.  160.) 
^'John  Abbott  was  prosecuted  upon  the  charge  of  rape  committed 
on  the  person  of  Desdemonia  Horrolson,  a  girl  under  eighteen 
years  of  age,  and  he  was  convicted  of  an  attempt  to  commit 
that  offense.    Mrs.  Sadie  Stutzman  was  the  mother  of  tiie  girl 
and  the  prosecuting  witness.    It  is  claimed  that  the  defendant 
and   Mrs.   Stutzman  had  been  unduly   intimate   for   several 
months  prior  to  the  commission  of  the  alleged  offense,  and 
that  their  illicit  relations  had  been  brought  to  the  knowledge 
of  her  husband;  that  Mrs.  Stutzman  met  the  defendant  in  the 
iroods  near  her  house  in  the  absence  of  her  husband  and  de- 
manded money  from  the  defendant,  which  was  not  furnished; 
and  that  then  she  began  the  prosecution  against  the  defend- 
ant for  the  offense  against  her  daughter.     She  claims  to  have 
known  of  the  alleged  offense  within  a  few  hours  after  its  com- 
mission, and  it  is  said  she  made  no  complaint  for  more  than 
a  month,  nor  until  the  demand  for  money  was  refused.    It 
is  claimed  by  defendant  that  the  prosecution  was  malicious. 
....  After  she  had  testified  in  behalf  of  the  state,  she  was 
asked  on  cross-examination  if  it  was  not  a  fact  that  from  Octo- 
ber of  the  previous  year  until  a  few  days  before  demanding  the 
money  from  the  defendant,  she  had  met  him  in  the  timber 
near  the  house  and  had  illicit  relations  with  him ;  but  the  court, 
•on  objection  of  the  county  attorney,  excluded  the  testimony. 
.....  It  was  competent  for  the  defendant  to  cross-examine 
the  witness  as  to  her  antecedents,  character  and  past  conduct, 
and  thus  impair  her  credibility.    Tlis  line  of  inquiry  became 
important  because  of  the  contention  that  the  prosecution  was 


Digitized  by  VjOOQIC 


24i  Statb  i;.  Habnebs.  [10  Idaho, 

Opinion  of  the  Court — StodEalager,  J. 

prompted  by  the  malice  of  this  witness  re9alting  from  a  failure 
to  extort  money,  and  some  of  the  circumstances  surrounding 
the  case  seem  to  justify  a  full  cross-examination  as  to  her 
past  conduct  and  character/^ 

The  same  court,  in  State  v.  Oreenbwrg,  54  Kan.  161,  63  Pac. 
61,  lays  down  the  rule  in  the  syllabus  as  follows:  "For  the 
purpose  of  proving  the  character  and  credit  of  a  wituess,  he 
may  be  cross-examined  as  to  specific  facts  tending  to  disgrace 
or  degrade  him,  although  collateral  to  the  main  issue,  and 
touching  on  matters  of  record.  Such  an  inquiry  is  only  al- 
lowed for  the  purpose  of  honestly  discrediting  the  witness,  and 
there  is  reason  to  believe  that  it  will  tend  to  the  ends  of  jus- 
tice/' In  support  of  this  rule  this  case  cites  State  v.  Pfefferie, 
36  Kan.  90,  12  Pac.  406;  State  v.  Probasco,  46  Kan.  310,  26 
Pac.  749;  State  v.  WelU,  64  Kan.  161,  37  Pac.  1005;  State 
V.  Park,  57  Kau.  431,  46  Pac.  713;  Hmoff  v.  State,  37  Ohio 
St.  178,  41  Am.  Bep.  496;  Brandon  v.  People,  42  N.  Y.  265. 

The  attorney  general  insists  that  the  vritness,  Anna  Uhri, 
did  not  come  within  the  rule  laid  down  in  the  cases  above  re- 
ferred to,  and  in  support  of  his  contention  cites  sections  6082 
and  6083,  Bevised  Statutes  of  Idaho;  also  State  v.  Anthony, 
6  Idaho,  383,  65  Pac.  884. 

Section  6082  says:  '^A  witness  may  be  impeached  by  the 
party  against  whom  he  was  called,  by  contradictory  evidence,, 
or  by  evidence  that  his  general  reputation  for  truth,  honesty 
or  integrity  is  bad,  but  not  by  evidence  of  particular  wrongful 
acts,  except  that  it  may  be  shown  by  the  examination  of  the 
witness,  or  the  record  of  the  judgment,  that  he  had  been  con- 
victed of  a  felony.** 

Section  6083  provides  that:  "A  witness  may  also  be  im- 
peached by  evidence  that  he  has  made,  at  other  times,  state- 
ments inconsistent  with  his  present  testimony;  but  before  this 
can  be  done,  the  statements  must  be  related  to  him,  with  the 
circumstances  of  times,  places  and  persons  present,  and  he  must 
be  asked  whether  he  made  such  statements,  and  if  so,  allowed 
to  explain  them.  If  the  statements  be  in  writing,  they  must 
be  shown  to  the  witness  before  any  question  is  put  to  him  con- 
cerning them.** 
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It  will  be  seen  that  these  sections  have  no  application  to 
the  case  at  bar.  There  was  no  attempt  to  contradict  any  state- 
ment of  the  witness,  or  to  show  that  her  general  reputation  for 
truth  and  veracity  was  bad.  It  had  been  shown  that  Anna 
Uhri  was  the  sister  of  Sosa  Harness  and  that  Frank  Uhii  waa 
the  brother.  That  Frank  Uhri  was  the  complaining  witness 
against  the  defendant;  that  an  engagement  of  marriage  existed 
between  Anna  Uhri  and  defendant;  that  such  engagement  was 
terminated  after  it  was  alleged  to  have  been  discovered  that 
Anna  Uhri  occupied  the  same  bed  with  her  brother  Frank; 
that  at  the  time  of  such  alleged  discovery  it  was  claimed  de» 
fendant  went  to  the  bed  and  ejected  Frank  therefrom,  using 
violent  language  and  considerable  force  in  doing  so ;  that  there- 
after Frank  and  defendant  were  not  on  friendly  terms.  It 
was  shown  that  the  evidence  was  offered  for  the  purpose  of 
showing  the  animus  and  ill-will  of  witness  Anna  Uhri  toward 
defendant,  and  not  for  the  purpose  of  impeachment,  or  contrar 
dieting  any  former  statements  she  may  have  made. 

State  V.  Anthony,  cited  by  the  attorney  general,  has  no  ap- 
plication. In  that  case  it  is  said  by  the  court:  ^'An  attempt 
was  made  to  discredit  and  impeach  the  defendant^  by  contra- 
dicting him  in  regard  to  a  particular  act  that  had  not  the  re- 
motest connection  with  the  crime  of  which  the  defendant  was 
charged  and  convicted.  An  attempt  was  made  to  discredit  the 
witness  on  a  matter  entirely  irrelevant  to  the  issue  then  being 
tried.  After  a  careful  review  of  the  record  and  an  examinar 
tion  of  all  the  authorities  cited,  we  are  of  the  opinion  that 
the  court  should  have  permitted  this  evidence  to  go  to  the  jury 
to  aid  them  in  determining  whether  the  prosecution  was  in 
good  faith,  or  to  gratify  a  feeling  of  malice  and  revenge  on 
the  part  of  the  witness,  Anna  Uhri.'^ 

Assignments  Nos.  24,  25,  26^  27,  28,  29,  30,  31,  32,  33  and 
34  are  grouped  together  and  argued  as  one  assignment  by  coun- 
sel for  appellant,  under  the  head  of  misconduct  of  the  coimty 
attorney  in  his  argument  of  the  case  to  tiie  jury  and  errors  of 
law  wherein  the  court  permitted  such  argument  The  couniy 
attorney  was  permitted  to  say:  "Gentlemen  of  the  jury,  I  say 
to  you  now  that  if  you  are  ever  called  upon  to  meet  with  such 
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a  circumstance  as  this,  that  you  take  your  gun  and  blow  his 
brains  out,  and  I  as  a  prosecuting  oflScer  will  never  prosecute 
you  for  it  If  the  court  orders  me  to  do  so,  I  will  resign  my 
oflSce/'  Again:  "Grentlemen  of  the  jury,  it  is  no  wonder  the 
I)eople  of  the  south  are  often  provoked  to  take  the  law  in  their 
own  hands  in  such  cases  as  this.  The  -people  in  such  cases  are 
justified  in  taking  the  law  in  their  own  hands.  It  is  no  wonder 
they  string  people  up  by  the  neck  for  such  crimes.'*  Again: 
**Think  of  this  woman  there  alone  with  this  brute,  she  calling 

upon  God  to  help  her  on  one  side,  and  *God  d n  you'  on  the 

other  I"  Again :  '^Gentlemen  of  the  jury,  it  is  no  wonder  that 
the  people  of  the  south  take  the  law  in  their  own  hands.  When 
such  emergency  arises,  they  are  justified  in  taking  the  law  in 
their  own  hands.  If  that  brother  had  done  his  duty,  he  would 
have  taken  his  gun  and  went  down  to  defendant's  home  and 
blown  his  brains  out,  ....  and  if  he  had  done  that,  I,  as 
prosecuting  oflBcer,  would  never  have  prosecuted  him  for  it 
....  I  repeat  it,  gentlemen  of  the  jury,  any  man  is  justified 
in  taking  the  law  in  his  own  hands  under  such  circumstances." 

It  is  shown  by  the  record  that  coimsel  for  defendant  objected 
to  each  and  all  of  these  statements,  which  objections  were  over- 
ruled by  the  court  with  the  statement  that  "It  is  a  conclusion 
drawn  by  the  attorney  from  the  evidence.  You  should  not 
interrupt  the  county  attorney  in  his  argument;  the  court  will 
allow  you  an  exception  to  all  remarks  prejudicial  to  the  defend- 
ant at  the  conclusion  of  the  trial,  or  in  case  you  propose  a  state- 
ment." 

It  is  clear  to  us  from  the  argument  of  the  county  attorney 
that  he  was  filled  with  enthusiasm  and  unquestionably  made 
statements  that  ordinarily  he  would  not  make,  being  the  prose- 
cuting officer  of  his  county.  We  do  not  believe  he  would  advise 
or  encourage  mob  violence;  under  any  conditions  such  advice 
would  be  dangerous  to  the  peace  and  good  order  of  the  state. 
His  oath  of  office  as  the  prosecuting  officer  of  Nez  Perce  county 
requires  him,  among  other  things,  to  prosecute  all  persons 
charged  with  violating  any  of  the  laws  of  the  state  within  his 
jurisdiction,  and  he,  as  such  prosecuting  officer,  could  not  jus- 
tify his  remarks  to  the  jury.    It  is  immaterial  what  prompted 
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him  to  the  use  of  such  language;  there  is  no  excuse  for  it^  and 
its  effect  could  only  tend  toward  prejudicing  the  jury  against 
the  defendant.  The  fact  that  the  defendant  was  charged  with 
one  of  the  most  revolting  crimes  known  to  humanity  does  not 
■close  the  doors  of  the  courts  to  him.  He  is  entitled  to  a  fair 
and  impartial  trial  by  an  unbiased  and  unprejudiced  jury,  and 
it  was  and  is  the  duty  of  the  court,  aided  by  the  prosecuting 
officer,  to  surround  him  with  the  safeguards  of  the  law.  All 
men  are  presumed  to  be  innocent  until  the  contrary  is  shown, 
and  this  presumption  shields  the  humblest  as  well  as  the  most 
depraved  citizen  when  charged  with  crime. 

The  court  erred  in  the  statement  that  **It  is  a  conclusion 
drawn  by  the  attorney  from  the  evidence.  You  should  not 
interrupt  the  county  attorney  in  his  arguments.  The  court  will 
grant  you  an  exception  to  all  remarks  prejudicial  to  the  defend- 
ant at  the  conclusion  of  the  trial.*'  It  was  the  only  time  coun- 
sel for  the  defendant  could  protect  his  client  from  the  danger 
of  the  statements  of  the  prosecuting  officer.  The  injury,  if 
any,  was  in  allowing  the  remarks  to  go  to  the  jury.  After  the 
close  of  the  trial  it  would  only  be  effectual  in  this  court,  unless 
the  court  meant  to  convey  the  idea  to  counsel  for  defendant  that 
after  the  close  of  the  argument  he  would  call  the  attention  of 
the  jury  to  the  remarks  of  the  county  attorney  and  instruct 
them  that  in  their  deliberations  they  must  not  be  influenced 
by  such  remarks.  The  record  does  not  disclose  that  such  was 
done,  hence  we  infer  that  they  went  unchallenged  so  far  as  the 
jury  was  concerned. 

Can  it  be  said  that  the  statements  of  the  county  attorney  that 
men  charged  with  or  guilty  of  the  crime  for  which  defendant 
was  upon  trial  should  be  strung  up  by  the  neck,  or  have  their 
Itrains  blown  out;  that  he  would  blow  his  brains  out  under 
similar  circumstances,  and  if  the  husband  had  done  his  duty 
he  would  have  taken  his  gun  and  blown  his  brains  out;  that 
he  as  a  peace  officer  of  the  county  would  not  prosecute  one  for 
such  an  offense — ^had  no  weight  with  the  jury?  We  think  not.  In 
■a  very  recent  decision  of  this  court  in  State  v,  Irwin,  reported 
in  9  Idaho,  35,  71  Pac.  608,  60  L.  R.  A.  716,  the  defendant 
-was  convicted  of  the  crime  of  rape.    In  speaking  of  the  duty  of 
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the  prosecuting  officer  in  the  trial  of  criminal  cases,  the  syllabus 
gays:  'It  is  the  duty  of  the  prosecutor  to  see  that  a  defendant 
has  a  fair  trial,  and  that  nothing  but  competeat  evidence  is  sub- 
mitted to  the  jury;  and  above  all  things  he  should  guard  against 
anything  that  would  prejudice  the  minds  of  the  jurors  and  taid 
to  hinder  them  from  considering  only  the  evidence  introduced. 
He  should  never  seek  by  any  artifice  to  warp  the  minds  of  the 
jurors  by  inference  and  insinuations/'  Many  authorities  are 
cited  and  discussed  in  support  of  this  rule  by  Mr.  Ju3tice 
Ailshie,  who  wrote  the  above  opinion.  We  do  not  deem  it 
necessary  to  cite  further  authorities  on  the  question.  It  is 
sufficient  to  say  that  none  can  be  found  that  would  uphold  a 
judgment  under  the  conditions  shown  by  the  record  in  this 
case. 

The  attorney  general  cites  2  Encyclopedia  of  Pleading  and 
Practice,  726.  This  language  is  used :  'Trosecuting  attorneys  in 
a  criminal  case  may  properly  declare  to  a  jury  that  the  evidence 
convinces  him  b^ond  a  reasonable  doubt  that  the  prisoner  is 
guilty.^  There  was  certainly  nothing  objectionable  to  tiiis 
statement 

In  State  v.  Jefferson,  43  La.  Ann.  995,  10  South.  199,  the 
prosecuting  attorney  said:  ''If  juries  did  not  convict  people 
who  have  been  so  clearly  shown  to  be  guilty  as  this  defendant 
has  been,  you  might  as  well  tear  down  the  courthouse.'^  This 
again  was  only  his  conclusion  of  what  the  evidence  established. 

In  Scott  V.  State,  7  Lea,  233,  the  attorney  general  said  to 
the  jury:  'If  juries  don't  punish  crime,  the  people  will  rise 
up,  and  should  rise  up  and  punish  if  This  was  held  repre- 
hensible, but  not  reversible,  error.  No  promises  here  that  if 
tiie  people  will  take  the  law  into  their  own  hands  they  shall 
have  immunity  from  the  prosecuting  officer  of  the  coimty  or 
state. 

We  have  examined  all  the  other  authorities  cited  by  the  attor- 
ney general  and  find  that  they  do  not  apply  to  the  ease  under 
consideration. 

The  third  error  complained  of  relates  to  the  failure  of  the 
court  to  instruct  the  jury  on  its  own  motion  that  "the  defend- 
ant was  presumed  to  be  innocent  until  he  was  proven  guilty/' 
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The  statute  makes  it  the  duty  of  the  court  to  instruct  the  jury 
on  all  material  issues,  and  it  was  undoubtedly  an  oversight  on 
the  part  of  the  court  that  this  instruction  was  not  given. 

Assignment  No.  4  is  based  upon  the  severity  of  the  sentence 
imposed  upon  the  defendant  to  fourteen  years^  imprisonment, 
counsel  for  fiie  appellant  insisting  that  fiie  evidence  in  the  case 
does  not  warrant  severe  punishment  We  express  no  opinion 
on  this  assignment. 

Assignment  No.  11  relates  to  a  question  asked  William  Har- 
ness, the  husband  of  Bosa  Harness,  to  wit:  '^id  you  see  any 
marks  or  bruises  on  her  body?''  This  question  was  objected 
to  by  the  county  attorney  and  the  objection  sustained  by  the 
court.  This  was  error,  as  other  witnesses  had  testified  to  seeing 
marks  and  bruises  on  her  person,  and  counsel  for  appellant  had 
the  right  to  interrogate  the  husband  while  upon  the  stand  rela- 
tive to  such  marks  and  bruises. 

We  find  no  error  in  the  ruling  of  the  court  set  out  in  assign- 
ment No.  2.  The  question  was  propounded  to  Bosa  Harness, 
to  wit:  'Ton  didn't  discover  you  had  been  raped  until  the  next 
day,  did  you  ?"  It  would  seem  that  this  question  was  more  for 
the  purpose  of  humiliating  the  witness  than  to  elicit  the  facts 
in  the  case,  and  an  objection  to  it  was  properly  sustained. 

Assignment  No.  4  is  based  on  the  cross-examination  of  Bosa 
Harness  relative  to  certain  changes  that  had  been  made  in  her 
evidence  before  the  committing  magistrate.  It  was  shown  that 
the  changes  were  not  made  in  the  presence  of  defendant  The 
question  was:  "This  question  you  did  not  change,  did  you? 
You  talked  this  all  over  with  the  county  attorney  ?  Didn't  you 
answer,  TTes,  sir'?  You  didn't  change  that  question,  did  you?" 
The  county  attorney  objected  to  this  question,  which  was  sus- 
tained by  the  court     This  ruling  was  error. 

Assignment  No.  35  is  based  upon  a  question  to  witness,  Anna 
TJhri,  to  wit:  "And  what  else  did  she  say?  Anything  else  be- 
sides?" Counsel  for  appellant  objected  to  this  question,  which 
was  overruled  by  the  court,  and  the  witness  answered  detailing 
the  conversation  between  herself  and  sister.    This  was  error. 

On  this  subject  Mr.  Underhill,  in  his  very  excellent  work 
on  Criminal  Evidence,  section  409,  says:  "The  fact  that  the 
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yictiin  of  a  rape  was  weeping,  or  that  she  made  immediate  com- 
plaint, as  well  as  when  she  made  it,  and  to  whom,  being  ma* 
terial  and  relevant  to  show  the  commission  of  the  crime,  may 
be  proved  as  original  evidence  on  the  direct  examination  of  the 
prosecutrix,  or  of  any  other  witness.  It  may  be  shown  that 
the  complaint  was  made  and  that  some  person  was  accused  who> 
mnst  not  be  named.  But  the  details  of  what  the  prosecutrix 
said  cannot  be  proved  on  the  direct  examination,  unless  the- 
complaint  is  so  clearly  connected  with  the  time  or  place  of  th& 
crime  as  to  form  a  part  of  the  res  gestae/' 

A  long  list  of  cases  are  cited  in  support  of  this  rule  by  Mr» 
Underbill  in  support  of  this  text.  People  v.  WUmot,  139  CaL 
103,  72  Pac.  838,  People  v.  Warren,  134  Cal.  202,  66  Pac.  212,. 
bold  to  the  same  rule. 

The  judgment  and  order  overruling  defendants  motion  for 
a  new  trial  must  be  reversed  and  new  trial  ordered. 

Sullivan,  C.  J.^  and  Ailshie,  J.,  concur. 


(May  20,  1904.) 

FORD  V.  WASHINGTON   NATIONAL  BUILDING   AND 

LOAN  INVESTMENT  ASSOCIATION. 

[76   Pac.    1010.] 

Pica  or  Usubt— Option  to  Pay  Before  Matubttt — EsTOPPKLb 

1.  A  contract  whereby  a  loan  is  to  be  paid  in  a  fixed  number 
of  monthly  installments  of  $13  interest  and  $9.75  principal,  and 
the  aggregate  amount  of  interest  to  be  thus  paid  falls  within  the 
terms  of  the  usury  statute  (Rev.  Stats.,  sec.  1226),  will  not  be 
relieved  from  the  operation  of  such  statute  by  reason  of  the  fact 
that  the  contract  reserves  to  the  borrower  an  option  to  pay  the 
entire  debt  at  any  time,  and  the  earliest  interest  installments,  prior 
to  a  reduction  of  the  principal,  fall  within  the  legal  rate  of  in- 
terest which  may  be  charged. 

2.  In  such  case  the  subject  of  inquiry  is  whether  or  not  the 
contract  provides,  either  directly  or  indirectly,  for  the  payment  of 
ft  greater  rate  of  interest  than  authorized  by  law. 


Digitized  by  VjOOQIC 


May,  1904.]    Fobd  v.  Washington  Nat.  Bldo.  bto.  Absn.    31 
Argument  for  Appellant. 

3.  The  defense  of  uaury  mmy  be  pleaded  by  anyone  claiming 
under  and  in  privity  with  the  borrower. 

4.  Tlie  doctrine  of  estoppel  may  not  be  invoked  to  defeat  the  plea 
of  usury  when  interposed  by  any  person  otherwise  legally  entitled 
to  interpose  such  plea. 

5.  Anderson  v.  Oregon  Miff.  Co.,  8  Idaho,  418,  89  Pae.  130,  dis- 
tinguished and  held  not  decisive  of  the  questions  raised  in  this 


(Syllabus  by  the  court.) 

APPEAL  from  District  Court  in  and  for  the  County  of 
Latah.     Honorable  Edgar  C.  Steele,  Judge. 

From  a  judgment  in  favor  of  the  plaintiff  ordering  the  can- 
cellation of  a  mortgage^  defendant  appeals.    AfBrmed. 

The  facts  are  stated  in  fiie  opinion. 

Forney  &  Moore,  for  Appellant. 

Assignments  of  error :  1.  The  trial  court  erred  in  adjudging 
the  contract  usurious — ^the  principle  announced  by  this  court  in 
Anderson  et  d.  v.  Oregon  Mig.  Co.,  8  Idaho,  41b,  69  Pac.  130, 
being  applicable;  2.  The  contract  herein  differs  from  those  in 
the  cases  of  Association  v.  Shea,  6  Idaho,  405,  55  Pac.  1022; 
Trust  Co.  V.  Hoffman,  5  Idaho,  376,  95  Am.  St.  Eep.  86,  49 
Pac.  314,  37  L.  R.  A.  509,  in  that  the  debt  could  be  paid  at  any 
time  by  the  borrower,  with  interest  at  twelve  per  cent  per 
annum  and  no  more;  3.  The  evidence  proved  an  estoppel 
upon  the  plaintiff's  claim  of  usury  under  appellant's  second  de- 
fense; 4.  On  no  theory  has  appellant  received  back  his  principal. 
{Frost  V.  Pacific  Savings  Co.,  42  Or.  44,  70  Pac.  814;  Irwin  v. 
Washington  Nat.  Bldg.  etc.  Assn.,  42  Or.  105,  71  Pac.  143.) 
The  right  to  have  money  paid  as  usurious  interest  applied  on 
the  principal,  or  to  recover  the  surplus,  if  any,  after  lawful  in- 
terest has  been  paid,  is  a  matter  personal  to  the  party  making 
the  payment  and  those  in  privy  with  him,  which  he  may  insist 
upon  or  waive,  at  his  pleasure,  and  of  which  his  grantee  cannot 
take  advantage.  (Thompson  on  Building  and  Loan  Associa- 
tions, sees.  260,  522;  Tyler  on  Usury,  c.  31,  p.  417;  Bensley  v. 
Homier,  42  Wis.  635 ;  Ready  v.  Huebner,  46  Wis.  692,  32  Am. 
Bep.  749,  1  N.  W.  344;  Warwick  v.  Dawes,  26  N.  J.  Eq.  548; 
Reading  v.  Weston,  7  Conn.  409.) 
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No  appearance  on  behalf  of  the  respondent 

AILSHIE,  J. — ^This  action  was  commenced  by  the  plaintiff 
for  the  cancellation  of  a  mortgage  appearing  of  record  against 
certain  of  her  real  estate  in  the  city  of  Moscow.  The  defendant 
answered  denying,  among  other  things,  the  payment  of  the  mort- 
gage debt,  and  set  forth  the  mortgage  and  alleged  a  balance  due 
thereon  praying  judgment  of  foreclosure.  The  case  was  tried 
before  the  judge  without  a  jury  and  judgment  wss  entered  in 
favor  of  the  plaintiff.  The  defendant  settled  a  statement  and 
bill  of  exceptions  and  thereupon  appealed  from  the  judgment 

The  questions  presented  by  this  appeal  for  our  consideration 
are  set  forth  in  the  following  assignments  of  error:  ''1.  The 
trial  court  erred  in  adjudging  the  contract  usurious — ^the  prin- 
ciple announced  by  this  court  in  Anderson  et  ai.  v.  Oregon  Mtg. 
Co.,  8  Idaho,  418,  69  Pac.  130;  being  applicable;  2.  The  con- 
tract herein  differs  from  those  in  the  cases  of  Fidelity  8av. 
Association  et  aL  v.  Shea,  6  Idaho,  405,  55  Pac.  1022 ;  Vermont 
Loan  etc,  Co.  v.  Hoffman,  6  Idaho,  376,  95  Am.  St.  Bep.  86, 
49  Pac.  314,  37  L.  R.  A.  509,  in  that  the  debt  could  be  paid  at 
any  time  by  the  borrower,  with  interest  at  twelve  per  cent  per 
annum  and  no  more;  3,  The  evidence  proved  an  estoppel  upon 
the  plaintiff's  claim  of  usury  upon  appellant's  second  defense; 
4.  On  no  theory  appellant  received  back  his  principal.** 

As  suggested  by  the  second  assignment,  the  only  material  or 
essential  difference  between  the  facts  upon  which  this  case  rests 
and  those  in  Fidelity  8av.  Assn.  v.  Shea,  6  Idaho,  405,  55  Pac. 
1022,  and  Stevens  v.  Home  Savings  etc.  Assn.,  5  Idaho,  741, 
51  Pac.  779,  is  that  in  this  case  the  borrower  might  at  any 
time  ''or  on  before**  seven  years  from  the  date  of  the  contract 
pay  off  the  entire  debt  by  paying  the  annual  interest  of  six  per 
cent  and  annual  premium  of  six  per  cent 

On  the  eighteenth  day  of  May,  1893,  Honorable  W.  C.  Piper, 
then  judge  of  the  second  judicial  district  of  this  state,  made  a 
written  application  to  the  Washington  National  Building  and 
Loan  Investment  Association  (a  corporation),  appellant  here- 
in, for  a  loan  of  $1,300,  offering  as  security  therefor  a  first 
mortgage  on  his  residence  property  in  the  city  of  Moscow.  At 
the  time  of  making  this   application.  Judge  Piper  was  not  a 
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member  of  the  association,  and  under  the  by-laws  of  the  cor- 
poration it  seems  that  loans  conld  not  be  made  to  anyone  but 
members  who  had  their  dues  paid  np  on  their  stock  for  at  least 
six  months.    After  going  through  with   the  regular  routine, 
uBually  required  by  such  companies,  the  mortgage  was  executed 
of  date  October  16,  1893,  and  was  acknowledged  on  the  eigh- 
ieenth  day  of  the  same  month.    November  3,  1893,  the  associa- 
iioa  issued  a  check  for  $1,195  to  ''the  Wash.  Nat  Bank,  account 
William  C.  Piper,^^  which  it  had  been  agreed  should  be  used  to 
pay  off  a  pre-existing  mortgage  indebtedness  upon  the  same  prop- 
erty on  which  the  subsequent  mortgage  was   given.    Another 
•check  for  the  balance  of  $105  was  issued  to  ''William  C.  Piper 
or  bearer,*'  but  was  never  delivered  to  the  mortgagor,  but  was 
turned  into  the  association  for  the  ostensible  purpose  of  paying 
the  following  items  to  the    company:  Membership  fee,  $16; 
:attomey  fee^  $10;  application,  $13;  cancellation  fee,  $7.50,  and 
$58.60  for  six    installments  on  the    stock,    covering    the  six 
months'  installments  immediately  preceding  the  loan  as  required 
by  the  by-laws.    The  actual  sum,  then,  received  on  this  loan 
was  $1,195.    By  the  terms  of  the  contract  Piper  was  to  pay  a 
fixed  sum  of  $13  per  month  as  interest  and  a  monthly  install- 
ment of  $9.75  on  the  principal  or  stock,  as  it  was  termed  by  ijie 
contract.     While  the  principal  would  be  constantly  diminishing, 
ihe  interest  payments  would  still  remain  fixed,  and  although 
starting  out  at  a  rate  of  about  12.56  per  cent,  by  the  end  of 
seven  years  would  exceed  thirty-six  per  cent.    It  is  true  that  if 
the  debtor  had  paid  the  debt  at  such  a  time  prior  to  the  reduc- 
tion of  the  principal  that  the  monthly  interest  paid  would  not 
have  raised  the  rate  above  eighteen  per  cent  per  annum,  as  al- 
lowed by  law  at  the  time  of   execution  of  the  contract  (Rev. 
Stats.,  sec.  1264),  then  no  usury   would  ever  have  been  col- 
lected or  payable.    But  this  was  not  done.    This  contract  did 
not  mature  in  full  within  that  period  of  time,  but  only  to  the 
-extent  of  the  monthly  principal  and  interest  installments.    It 
cannot  be  presumed  that  the  contract  was   executed  with  •any 
^ewto  payment  in  any  other  manner  or  at  any  different  time 
than  that  stipulated  therein.    The  contract  shows  on  its  face 
ihe  intent  of  the  parties  thereto.    That  intent  was  to  charge 
Idaho,  Vol.  10—8 
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and  collect  under  devious  and  specious  pretexts  what  amounted 
to  a  higher  rate  of  interest  than  that  allowed  by  law.  A  con- 
tract of  this  kind  granting  an  option  to  pay  before  maturity 
and  where  the  interest  grows  into  a  usurious  rate  before  such 
maturity  is  a  usurious  contract,  and  does  not  fall  within  tha 
rule  announced  by  the  courts  permitting  a  higher  rate  by  way 
of  a  penalty  after  maturity  where  the  debt  is  not  paid  at  ma* 
turily.  The  test  of  usury,  fixed  by  our  statute  (section  1266),  is 
not  what  might  have  happened  under  possible  contingencies, 
but  rather,  that  if  *'a  rate  of  interest  has  been  contracted  for 
greater  than  is  authorized^'  by  law  it  is  usurious  and  must  be 
so  treated  by  the  courts.  The  subject  of  inquiry  in  such  cases 
is  whether  or  not  a  contract  has  been  made  whereby,  either  di- 
rectly or  indirectly,  a  greater  rate  may  be  charged  than  that  au- 
thorized by  law.  (Vermont  Loan  etc.  Co.  v.  Hoffman,  5  Idaho, 
376,  95  Am.  St.  Hep.  186,  49  Pac.  314,  37  L.  R.  A.  509;  Ste- 
vens V.  Home  Saving  etc.  Assn.,  supra;  Fidelity  Savings  Assn^ 
V.  Shea,  supra.) 

Does  this  fall  within  the  rule  announced  in  Anderson  v.  Ore-- 
gon  Mtg.  Co.,  8  Idaho,  418,  69  Pac.  130?  I  would  answer 
this  in  the  negative.  There  may  be  expressions  in  that  opinion 
which  would  look  to  the  conclusion  reached  by  the  appellant 
here,  but  as  I  read  that  case,  the  only  question  material  to  its 
determination  was  whether  or  not  the  purchaser  of  the  mort- 
gaged premises  who  retained  sufficient  out  of  the  purchase  pricfr 
of  the  land  to  cover  the  debt  and  agreed  to  pay  the  mortgage 
could  be  heard  to  say  that  the  debt  he  thus  agreed  to  pay  was 
usurious.  A  majority  of  this  court  said  he  could  not.  That 
seems  to  me  the  utmost  extent  to  which  that  case  goes. 

The  last  installment  paid  under  this  contract  was  in  April,. 
1898,  and  on  July  6,  1899,  the  mortgagor  conveyed  the  mort- 
gaged  premises  to  Adele  T.  Piper,  his  wife.  This  deed  con- 
tained full  covenants  of  warranty,  and  among  its  covenants  is 
the  following:  "That  the  same  are  free  and  clear  of  all  former 
or  other  grants,  bargains,  sales,  liens,  taxes,  assessments  and 
encumbrances  of  whatever  kind  or  nature  soever,  except  taxes 
for  year  1899;  and  that  the  above  bargained  premises  in  the- 
quiet  and  peaceable  possession  of  the  said  party  of  the  second 
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party  her  heirs  and  assigns,  against  all  and  every  person  or  per- 
sons lawfully  claiming  or  to  claim  the  whole  or  any  part  there- 
of, the  said  party  of  the  first  part  shall  and  will  warrant  and 
forever  defend.*' 

On  the  fifth  day  of  October,  1899,  Adele  T.  Piper,  by  deed 
containing  like  covenants  and  warranty,  conveyed  the  premises 
to  the  plaintiff,  Adele  T.  Ford.  It  is  not  contended  by  the 
appellant  that  either  the  purchaser,  Adele  T.  Piper,  or  the 
plaintiff  ever  assumed  or  promised  or  agreed  to  pay  the  mort- 
gage debt 

In  this  case  the  respondent  is  the  purchaser  of  the  entire 
legal  and  equitable  estate  of  the  mortgagor  in  and  to  the  mort- 
gigged  premises,  and  is  privy  in  estate  with  the  original  gran- 
tor. She  has  neither  assumed  nor  agreed  to  pay  the  mortgage 
debt,  neither  does  it  appear  that  any  sum  whatever  was  retained 
by  her  from  the  purchase  price  of  the  land  for  the  benefit  of 
the  mortgagee  or  for  application  upon  the  mortgage  debt  The 
principal  sum  borrowed  by  her  grantor  having  been  repaid  by 
him  prior  to  conveyance,  it  would  be  reasonable  and  fair  to 
assume  that  she  took  this  property  with  notice  of  the  usurious 
character  of  the  contract  and  with  knowledge  tiiat  under  the 
usury  statute  the  debt  was  paid  and  liquidated,  and  that  there 
was  no  further  obligation  thereunder  chargeable  against  the 
estate.  It  seems  to  me  that  the  defense  of  usury  may  be 
pleaded  by  anyone  claiming  tmder  and  in  privity  with  the  bor- 
rower. This  view  seems  to  have  been  taken  by  some  very  re- 
spectable authorities.  (Thompson  on  Building  and  Loan  As- 
sociations, p.  522;  Brolashy  v.  Miller,  9  N.  J.  Eq.  807;  Lyon 
V.  Welsh,  20  Iowa,  579;  Tyler  on  Usury,  p.  406.) 

We  next  come  to  the  contention  of  appelknt  that  the  re- 
spondent and  her  grantors  were  estopped  from  raising  the  is- 
sue of  usury  in  this  case.  The  substance  of  appellant's  conten- 
tion under  this  assignment  is  that,  since  the  loan  association 
was  so  organized  as  to  permit  of  the  subscribers  for  stock  pay- 
ing up  at  any  time  they  might  desire  to  withdraw  from  the 
association,  and  at  the  same  time  receive  a  share  of  the  net 
profits  earned,  numerous  members  might  withdraw  and  receive 
their  share  of  usurious  interest  collected  under  these  contracts. 
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and  thereafter  this  defense  be  interposed  by  other  members  and 
thereby  diminish  the  proceeds  to  be  received  by  the  remaining 
members^  and  work  an  inequitable  and  unjust  discrimination 
between  the  withdrawing  members  and  those  who  remain  in 
the  association.  Our  answer  to  this  position  is  that  the  mem- 
bers of  the  association  are  presumed  to  know  the  law^  and  thus 
knowing  that  all  such  contracts  as  the  one  entered  into  in  this 
•case,  executed  to  be  enforced  against  real  estate  in  Idaho^  are 
usurious,  and  that  if  they  so  divide  their  unlawfully  gotten 
profits  as  to  enable  one  member  to  obtain  an  advantage  over 
another,  they  cannot  resort  to  a  court  of  equity  to  give  them 
relief.  When  declaring  dividends  out  of  such  usurious  receipts, 
they  must  have  known  that  every  such  contract  for  the  enforce- 
ment of  which  they  might  be  compelled  to  resort  to  the  courts 
would  be  open  to  attack  for  its  illegal  provisions.  To  allow 
the  purposes  and  objects  of  the  usury  statutes  to  be  thwarted 
and  the  law  evaded  by  a  corporate  plan  so  unique  would  be 
an  acknowledgment  of  the  inability  of  the  courts  to  look 
through  a  veneer  of  words  and  find  the  real  object  and  pur- 
pose sought.  It  seems  to  me  that  the  doctrine  of  estoppel 
which  prevents  a  party  to  a  contract  coming  into  court  and 
seeking  to  have  the  court  place  a  different  construction  upon 
his  contract  from  that  which  he  has  placed  upon  it  by  his  con- 
tinuous actions  and  conduct,  and  thereby  prejudice  the  rights 
of  the  other  contracting  party,  should  not  be  applied  to  pre- 
vent the  enforcement  of  the  usury  statute.  The  state  has  an 
interest  in  the  enforcement  of  this  statute,  in  that  it  receives 
the  benefits  of  the  penalty,  and  the  statute  therefore  becomes 
more  than  a  law  protecting  the  necessitous  borrower. 

Respondent  has  aptly  expressed  this  view  of  section  1266, 
Revised  Statutes,  as  follows :  '^Section  1266,  Revised  Statutes, 
provides  that  the  court  shall  impose  the  penalty  prescribed  for 
usury  *if  it  is  ascertained  in  any  suit,  brought  on  that  con- 
tract,' that  a  rate  of  interest  greater  than  that  authorized  by 
the  statute  is  contracted  for,  'directly  or  indirectly.'  Under 
this  statute  usury  is  not  a  defense  which  a  party  may,  or  may 
not,  invoke  by  pleading  it  The  duty  of  enforcing  the  prohi- 
bition is  imposed  upon  the  court  regardless  of  the  plea  by  the 
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party;  and  the  statute  is  a  solemn  declaration  of  the  public 
policy  of  the  state.  A  pariy  cannot^  therefore^  estop  himself 
from  asserting  this  defense/' 

This  position  is  substantially  sustained  by  Stevens  v.  Home 
Bldg,  etc.  Assn.,  supra;  Fidelity  Bldg.  Assn.  v.  Shea,  supra; 
Vennount  Loan  etc.  Co.  v.  Hoffman,  supra.  On  estoppel,  see 
Cade  V.  Lamed,  109  Ga.  292,  34  S.  E.  566;  Buquo  v.  Bank 
of  Erin  (Tenn.  Ch.  App.),  52  S.  W.  775;  Miles  v.  Kelly  (Tex, 
Civ.  App.),  25  S.  W.  724;  Reed  v.  Johnson,  27  Wash.  56,  67 
Pac.  381,  67  L.  B.  A.  404. 

Appellant  urges  that  the  judgment  should  be  reversed,  for 
the  reason  that  the  court  enied  in  finding  that  the  principal  sum 
received  by  Piper  had  been  fully  paid.  According  to  the  figures 
presented  by  appellant's  brief,  there  is  a  balance  of  $46.80  due 
the  association,  and  according  to  respondent's  figures  there 
would  be  a  balance  of  $23.30  which  respondent  practically  ad- 
mits would  still  be  due.  This  misunderstanding  on  the  part 
of  the  court  has  evidently  arisen  from  the  variance  between  the 
allegations  of  defendant's  answer  and  his  proofs.  In  paragraph 
7  of  the  defendant's  "further,  separate  and  second  defense,"  it 
is  alleged  "that  during  this  period  the  payments  made  on  ac^ 
count  of  the  Piper  loan  have  been  the  sum  of  $689,  and  no 
more,  and  the  payments  on  said  stock,  together  with  the  divi- 
dends, aggregating  the  sum  of  $590.50,  and  no  more.''  The* 
same  allegation  as  to  payment  of  $689  interest  and  premium  is 
found  in  paragraph  4  of  defendant's  "further,  separate  and 
third  defense." 

Mr.  Vials,  who  was  the  association's  manager  during  the 
period  covered  by  this  transaction,  testified  upon  the  trial  con- 
cerning the  amount  paid  as  follows:  "The  total  amount  of  in- 
stallmentB  paid  on  this  building  and  stock  loan  amounted  to 
$565.50.  The  total  amount  paid  in,  interest  and  premium  on  the 
loan,  $687.70,  making  the  total  amount  paid  in,  $1,253.20." 
The  confusion  evidently  arose  by  reason  of  the  defendant  figur- 
ing all  the  while  that  the  loan  was  $1,300,  and  the  first  $58.50 
deducted  for  six  installments  was  a  payment  on  the  loan,  while 
the  plaintiff  proceeded  on  the  theory  that  the  loan  was  only 
$1,240.50,  and  that  the  $58.50  was  never  received  by  the  bor- 
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rower.  It  seems  that  this  confusion  is  more  the  fault  of  ap- 
pellant than  of  respondent,  and  if  the  apparent  discrepancy  had 
been  seasonably  brought  to  the  attention  of  the  trial  court  it 
vould  undoubtedly  have  been  corrected. 

We  cannot  reverse  the  judgment  on  this  account  alone.  We 
shall,  however,  decline  to  award  respondent  any  costs,  and  that 
will  fully  compensate  the  appellant  for  all  it  would  have  been 
entitled  to  recover  upon  any  basis  of  figuring  which  has  been 
presented  to  us. 

Judgment  affirmed.    No  costs  awarded. 

Sullivan,  C.  J.,  and  Stockslager,  J.,  concur. 


(May  21,  1904.) 

BOISE     IRRIGATION     AND     LAND      COMPANY     v. 
STEWART,  Judge. 

[77    Pac.    25,   321.] 

CoNSTinrnoKAt  Law — ^Title  to  Act — Publio  Waters — RsouLATioif 
OF  Affbofbiation — Ownership  in  Wateb— Locai.  and  Spbciaii 
Laws — State  Engineer— How  Paid— Costs  op  Maps  and  Plats — 
Judge  may  Request  State  Enoineeb  to  Fubnish  Maps  and 
Plats— Discbetionaby — ^Regulating  Pbocedubb — "So  Pebson  has 
Vested  Right  in  Pbocedube — ^Retbosfectiye  Law — Evidence  in 
Water  Suit— Appointment  of  Referee  to  Take  Testimony. 

1.  The  title  to  an  act  entitled  "An  act  to  regulate  the  appro- 
priation and  diversion  of  the  public  waters  and  to  establish  rights 
to  the  use  of  said  waters  and  the  priority  of  such  rights,'*  ap- 
proved March  11,  1903  (Sess.  Laws  1903,  p.  223),  held  sufficient 
to  include  all  of  the  provisions  of  said  act  particularly  referred 
to  in  this  proceeding  and  not  repugnant  to  the  provisions  of  sec- 
tion 16,  article  3    of  the  constitution  of  Idaho. 

2.  The  term  "public  waters"  as  used  in  said  act  refers  to  all 
water  running  in  the  natural  channel  of  the  streams,  and  the  state 
may  by  proper  legislation  regulate  the  appropriation  and  use 
thereof. 
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3.  The  private  rights  to  the  use  of  such  'wiaters  are  rights  to 
use  the  same,  and  not  an  ownership  of  them  while  they  are  flowing 
in  the  natural  channel  of  the  streams. 

4.  Tlie  title  of  said  act  is  sufficient  to  include  provisions  for 
the  appropriation  of  such  waters  and  the  settlement  of  the  priori- 
ties  of  rights  to  the  use  thereof. 

6.  The  provisions  of  sections  4  and  5  of  said  act  are  Bot  re- 
pugnant to  the  provisions  of  section  2  of  article  5  of  the  state 
constitution. 

6.  Said  act  is  not  a  local  or  special  law  within  the  meaning  of 
subdivision  3  of  section  19  of  the  state  constitution,  and  is  not 
repugnant  to  sections  2  and  26  of  article  5  of  the  constitution. 

7.  The  work  required  to  be  done  by  the  state  engineer  under 
the  provisions  of  section  33  of  said  act  must  be  paid  for  by  the 
state,  and  that  done  under  the  provisions  of  section  37  must  be 
paid  for  by  parties  to  the  action. 

8.  In  an  action  to  determine  the  rights  and  priorities  to  the 
use  of  water  when  the  defendants  file  cross-complaints  and  ask 
for  aflOrmative  relief,  the  awarding  of  costs  is  in  the  sound  dis- 
cretion of  the  court. 

9.  Under  the  provisions  of  said  section  37  the  state  engineer 
is  only  entitled  to  recover  his  actual  and  necessary  costs  for  the 
work  performed  by  him,  and  any  party  to  the  action  may  contest 
his  right  to  recover  the  amount  claimed  by  him  and  tha  court 
should  only  allow  his  actual  and  necessary  costs. 

10.  lliat  provision  of  said  section  which  provides  that  the 
"judge  of  such  court  shall  request  the  state  engineer  to  make, 

•  efc.,"  is  directory  and  not  mandatory,  and  that  matter  is  left  in  the 
sound  legal  discretion  of  the  judge. 

11.  The  state  has  the  right  to  prescribe  reasonable  rules  and 
regulations,  whereby  the  rights  and  priorities  of  appropriators  to 
the  use  of  water  may  be  settled  and  to  require  them  to  pay  the 
necessary  costs  incurred  therein. 

12.  If  it  is  shown  that  such  maps  and  plats  are  incorrect  in 
any  material  particular  as  to  the  rights  of  any  of  the  parties  to 
the  suit,  the  state  engineer  is  not  entitled  to  recover  such  party's 
pro  rata  share  of  the  cost  of  preparing  the  same. 

13.  No  person  has  a  vested  right  in  any  particular  mode  of 
procedure  for  the  enforcement  or  defense  of  his  rights,  and  if 
before  trial  of  a  cause  a  new  law  as  to  procedure  is  enacted  and 
goes  into  effect,  it  will  from  that  time  govern  and  regulate  the  pro- 
ceedings, unless  the  statute  provides  to  the  contrary. 

14.  The  legislature  has  authority  to  provide  by  statute  that  the 
statements,  maps  and  plats  referred  to  in  section  37  of  said  act 
should  be  accepted  as  evidence  on  the  trial  of  actions  to  establish 
rights  to  the  use  of  water  and  the  priority  of  such  rights. 
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16.  Th«  law  of  evidenoe  is  a  part  of  the  remedy  and  is  within, 
legislative  control. 

16.  Under  the  provisions  of  seetion  4493,  Annotated  Code  of 
Civil  Procedure  (Sess.  Laws  1901,  p.  132),  the  court  or  judge  has 
authority  to  appoint  a  referee  to  take  the  testimony  in  the  action 
where  the  parties  are  numerous  and  the  convenience  of  the  wit- 
nesses and  the  ends  of  justice  would  be  promoted  thereby. 

ORIGINAL  proceeding  in  the  supreme  court  for  a  writ  of 
prohibition.    Writ  denied. 

The  facts  are  stated  in  the  opinion. 

Wood  &  Wilson  and  Hawley,  Puckett  &  Hawley,  for  PlaintifE. 

This  case  is  already  practically  decided  by  the  case  of 
Bear  Lake  County  v.  Budge,  9  Idaho,  703,  75  Pac.  615. 
By  that  decision,  sections  34,  35  and  36  of  the  act  in 
question  were  declared  void.  It  is  hardly  probatole  that 
the  legislature  would  have  enacted  a  series  of  unconstitu- 
tional sections  contained  in  that  act  without  the  enaction  of 
sections  34,  35  and  36,  which  have  been  held  void.  If  the  last 
proposition  is  true  the  whole  act  must  necessarily  fall  with  the 
sections  already  declared  unconstitutional.  (Ballentine  v. 
miley,  3  Idaho,  496,  95  Am.  St.  Rep.  17,  31  Pac.  994.)  The 
authorities  all  hold  that  while  it  is  an  elementary  principle  that 
the  same  statute  may  be  in  part  constitutional  and  in  part  un- 
constitutional, those  parts  held  constitutional  must  be  wholly 
independent  of  the  parts  declared  to  be  imconstitutional.  But  ''if 
liiey  are  so  mutually  connected  with  and  dependent  upon  each 
other  as  conditions,  considerations  or  compensations  for  each 
other  as  to  warrant  a  belief  that  the  legislature  intended  them 
as  a  whole,  and  that,  if  all  could  not  be  carried  into  effect  the 
legislature  would  not  pass  the  residue  independently,  and  some 
parts  are  unconstitutional,  all  the  provisions  which  are  thus  de- 
pendent, conditional  or  connected  must  fall  with  them.'*  (War- 
ren V.  Charlestown,  2  Gray,  84.)  Again,  the  statute  in  question 
has  no  application  to  the  case  at  bar,  because  unless  the  con- 
trary manifestly  appears,  all  statutes  act  prospectively  only. 
This  suit  was  commenced  many  months  before  the  enactment 
of  the  statute,  and  it  is  fair  to  assume  that  the  parties  thereto 
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commenced  preparationB  for  their  cases  and  the  aocumnlation 
of  evidence  under  the  statutes  existing  when  the  suit  was  com- 
menced. Statutes  are  to  be  considered  prospective  unless  the 
language  is  such  as  to  show  that  they  were  intended  to  be  retro- 
spective. (Ellis  V.  Connecticut  Mut.  Life  Ins.  Co.,  8  Fed.  83, 
19  Blatchf.  383,  and  authorities  cited;  44  American  Digest, 
Century  ed.,  coL  2923;  State  ex  rel.  Parker  v.  Thompson,  41 
Mo.  25 ;  Garrett  v.  Doe,  2  111.  (1  Scam.)  335,  30  Am.  Dec.  653 ; 
(hinder  v.  Nelson,  9  Gill,  229,  52  Am.  Dec.  694;  Auditor  Oen* 
ma  V.  Chandler,  108  Mich.  669,  66  K  W.  482;  Trist  v.  Cab- 
enas,  18  Abb.  Pr.  143;  Merwin  v,  Ballard,  66  N.  C.  298;  Chew 
Heong  v.  United  States,  112  U.  S.  536,  5  Sup.  Ct.  Bep.  255, 
28  L.  ed.  770.)  The  petitioner  in  this  proceeding  has  one  of 
the  oldest  and  most  extensively  developed  canal  systems  in  south- 
western Idaho.  Its  maps,  its  surveys  and  its  records  are  ample 
and  complete,  and  it  was  prepared  to  proceed  to  trial  without 
the  assistance  of  the  executive  branch  of  the  state  government, 
and  without  being  required  to  have  its  property  taken  for  the 
costs  of  a  similar  survey.  This  provision  of  the  statute  alone, 
providing  for  the  taxation  of  these  surveys  as  costs,  is  a  taking 
of  property  without  due  process  of  law.  It  compels  the  peti- 
tioner here  to  submit  to  an  excessive  judgment  for  costs  in- 
curred in  securing  evidence  against  itself,  over  which  it  has  no 
control,  not  even  the  privilege  of  verification  of  the  information 
contained  in  the  surveys,  examinations  and  maps,  by  cross-ex- 
amination of  the  parties  making  surveys  and  collecting  the  in- 
formation sought  to  be  used  as  evidence.  In  Cullen  et  al.  v. 
Qlendora  Water  Co.,  113  Cal.  503,  39  Pac.  769,  the  supreme 
court  of  California  passed  upon  the  question  in  that  particular 
case  as  to  what  was  special  legislation  within  the  inhibition  of 
ihe  California  constitution,  article  4,  paragraph  25,  similar  to 
our  own.  Section  37,  which  is  the  important  section  attacked 
in  this  action,  refers  to  maps,  etc.,  to  be  used  in  the  determina- 
tion of  private  as  well  as  public  rights,  and  section  41  expressly 
declares  that,  after  the  passage  of  the  act,  all  the  waters  of  the 
state  are  to  be  controlled  and  administered  in  the  manner  there- 
in provided.  The  act  is  unconstitutional  because  sections  4 
and  5  thereof,  and  upon  which  the  entire  act  rests,  contravene 
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section  2  of  article  5  of  the  constitution,  in  that  it  vests  in  the 
state  engineer  power  which  is  judicial  in  its  character.  (17 
Am.  &  Eng.  Ency.  of  Law,  586,  587,  and  notes ;  State  v.  Oerry, 
68  N.  H.  495,  38  Atl.  272,  38  L.  R.  A.  228;  Thorp  v.  Freed,  1 
Mont.  657.)  The  act  is  unconstitutional  for  the  reason  that  it 
is  antagonistic  to  subdivision  3  of  section  19  of  article  3,  and  of 
section  2  of  article  5  of  the  constitution  of  Idaho. 

Bice  &  Thompson,  Richards  &  Haga,  Frank  Smith  and  Wy- 
man  &  Wyman,  for  Defendant. 

The  ultimate  questions  to  be  determined  are :  1.  Did  the  dis- 
trict court  exceed  its  jurisdiction  in  making  the  order  set  forth 
in  the  affidavit  requesting  the  state  engineer  to  make  an  ex- 
amination and  report  thereon?  2.  Did  the  district  court  ex- 
ceed its  jurisdiction  in  making  the  order  set  forth  in  the  a£5da- 
vit,  appointing  N.  M.  Ruick  referee  and  master?  The  writ  is 
always  refused  where  it  appears  that  the  court  has  jurisdiction 
over  the  matter  complained  of.  (16  Ency.  of  PI.  &  Pr.  1125.) 
The  writ  will  not  be  granted  where  a  greater  injustice  will  be 
done  by  its  issuance  than  would  be  prevented  by  its  operation. 
(23  Am.  &  Eng.  Ency.  of  Law,  213.)  Writ  will  be  refused 
where  parties  cannot  be  placed  in  statu  quo.  {Whatley  v. 
Franklin  County,  1  Met.  (Mass.)  336.)  Remedial  statutes  may 
apply  to  past  transactions  and  pending  cases.  No  person  can 
claim  a  vested  right  in  any  particular  mode  or  procedure  for 
the  enforcement  or  defense  of  his  rights.  Where  a  new  statute ' 
deals  with  procedure  only,  prima  facie  it  applies  to  all  actions, 
those  which  have  accrued  or  are  pending,  and  future  actions. 
If  before  final  decision  a  new  law  as  to  procedure  is  enacted  and 
goes  into  effect,  it  must  from  that  time  govern  and  regulate  the 
proceedings.  (Sutherland  on  Statutory  Construction,  sec. 
482.)  The  same  rule  applies  to  costs.  At  any  time  during 
the  pendency  of  the  suit,  and  before  the  right  to  costs  has  be- 
come vested,  the  legislature  may  change  the  law  previously  in 
force,  either  by  totally  repealing  it  or  by  modification  only,  or, 
in  the  absence  of  any  law,  it  may  enact  one.  (5  Ency.  of  PI. 
&  Pr.  113.)  What  is  a  special  and  what  is  a  general  law?  The 
state  contains  a  great  variety  of  subjects  of  legislation,  each  re- 
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quiring  proyisions  peculiar  to  itself.  Generic  subjects  may  be 
Prided  and  subdivided  into  as  many  classes  as  require  this 
peculiar  legislation.  Nearly  every  matter  of  public  concern  is 
divisible,  and  division  is  necessary  to  methodical  legislation.  A 
statute  relating  to  persons  or  things  as  a  class  is  a  general 
law;  one  relating  to  particular  person  or  things  of  a  class  is 
special.  (Sutherland  on  Statutory  Construction,  sec.  121.) 
The  term  ^^eneral'^  is  used  as  contradistinguished  from  special, 
and  then  it  means  relating  to  all  of  a  class,  instead  of  to  one  or 
a  part  of  that  class.  (26  Am.  &  Eng.  Ency.  of  Law,  532.) 
And  as  to  uniformity  of  operation,  the  section  of  the  constitu- 
tion which  provides  that  '^all  laws  of  a  general  nature  shall 
have  a  uniform  operation"  means  that  every  law  shall  have  a 
uniform  operaticm  upon  all  the  citizens  or  persons  or  things  of 
any  class  upon  which  it  purports  to  take  effect,  and  that  it  shall 
not  grant  to  any  citizen  or  class  of  citizens  privileges  which,  up- 
on the  same  terms,  shall  not  equally  belong  to  all  citizens. 
{BrooJcs  V.  Hyde,  37  CaL  366.)  With  reference  to  the  objec- 
tion that  the  law  deprives  persons  of  property  without  due 
process  of  law^  and  ^^provides  a  pro  rata  expense  against  parties 
not  voluntarily  in  court,'^  it  must  be  pointed  out  that  courts 
having  jurisdiction  of  the  subject  matter  have  a  right  to 
acquire  jurisdiction  of  the  person  by  service  of  process.  And 
the  legislature  certainly  has  the  power  to  authorize  courts,  after 
such  courts  have  acquired  this  twofold  jurisdiction,  to  tax  costs 
according  to  the  provisions  of  the  statute.  The  legislature  has 
general  control  over  the  rules  of  evidence  and  may  change  them 
at  pleasure.  (11  Am.  &  Eng.  Ency.  of  Law,  550.)  The  legis- 
lature of  the  state  has  the  power  by  statute  to  provide  that  cer- 
tain circumstances  shall  constitute  prima  facie  evidence  of  the 
facts  in  issue.  The  law  of  evidence,  being  a  part  of  the  remedy, 
is  within  legislative  control.  {Von  Hoffman  v,  Quincy,  4  Wall. 
(U.  S.)  535,  18  L.  ed.  403.)  It  is  within  the  acknowledged 
power  of  every  legislature  to  prescribe  the  evidence  which  shall 
be  received,  and  the  effect  of  that  evidence  in  the  courts  of  its 
own  government.  {Fong  Yue  Ting  v.  United  States,  149  U. 
S.  698,  13  Sup.  Ct  Eep.  1016,  37  L.  ed.  905.) 

Attorney  General  John  A.  Bagley,  Amicus  Curiae,  files  no 
brief. 
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SULLIVAN,  C.  J. — This  k  an  original  application  in  this- 
conrt  for  a  writ  of  prohibition  to  prohibit  the  district  court  of 
the  third  judicial  district  of  the  state  of  Idaho^  in  and  for 
Canyon  county^  and  Norman  M.  Buick^  Esq.^  master  and 
referee  appointed  by  said  courts  from  proceeding  to  take  the 
evidence  in  that  certain  cause  in  said  court  entitled  the  'Tarm* 
ers*  Co-operative  Ditch  Company,  a  Corporation,  PlaintiflE,  v. 
The  Boise  City  Irrigation  and  Land  Company  et  aL,  Defend- 
ants," and  from  determining  said  cause  or  rendering  any  judg* 
ment  therein  in  any  way  based  upon  the  report  of  the  state 
engineer  or  the  trial,  findings  or  conclusions  of  said  referee 
and  master,  which  action  was  commenced  on  the  twentieth  day 
of  August,  1902,  for  the  purpose  of  adjudicating  the  priorities 
to  the  waters  of  Boise  river.  This  proceeding  is  brought  by 
the  Boise  City  Irrigation  and  Land  Company,  a  corporation, 
one  of  the  defendants  in  the  above-entitled  suit  Many  of  tiie 
defendants  have  appeared  in  said  suit  and  filed  answers  and 
cross-complaints,  claiming  the  prior  right  to  the  use  of  the 
waters  of  said  river  to  the  extent  of  the  capacity  of  their 
ditches  and  appropriations. 

On  the  twenty-third  day  of  May,  1903,  that  court  made  an 
order  under  the  provisions  of  section  37  of  an  act  entitled  "An 
act  to  regulate  the  appropriation  and  diversion  of  the  public 
waters  and  establishing  the  rights  to  the  use  of  such  waters  and 
the  priorities  of  such  rights,^'  approved  March  11,  1903  (Sess. 
Laws  1903,  p.  223),  which  order  was  made  without  any  objec- 
tion and  is  as  follows,  to  wit:  "That  the  state  engineer  shall 
make  an  examination  of  the  Boise  river  and  of  the  canals  and 
ditches  diverting  water  therefrom,  and  of  all  the  land  being 
irrigated  by  said  canals  and  ditches  and  other  works,  and  the 
lands  susceptible  of  reclamation  therefrom,  and  prepare  a  map 
showing  such  river,  canals  and  ditches  and  the  lands  there- 
under, and  a  statement  which  shall  give  the  condition  of  such 
works,  their  capacity  and  the  amount  of  land  irrigated  from 
each  of  such  canals,  ditches  and  other  works,  and  other  essen- 
tial features  in  relation  to  the  reclamation  of  the  lands  tribu- 
tary to  such  stream  for  use  upon  the  hearing  of  said  cause,  as 
provided  in  said  act*'    And  it  was  further  ordered  that  the 
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cost  of  making  such  examination  and  preparing  such  map  or 
maps  should  be  paid  by  the  parties  to  said  suit  as  provided  in 
«aid  act 

Thereafter,  on  the  twenty-seventh  day  of  May,  1903,  a  certi- 
fied copy  of  said  order  was  served  npon  Wayne  Darlington,  Esq., 
state  engineer  of  the  state  of  Idaho,  together  with  the  follow- 
ing notice  signed  by  the  judge  of  said  court: 

^o  Wayne  Darlington,  Esq.,  State  Engineer,  Boise,  Idaho. 

'^Dear  Sir:  You  are  hereby  requested  to  make  an  examina- 
tion of  the  Boise  river  and  of  the  canals  and  ditches  diverting 
water  therefrom,  in  accordance  with  the  order  of  this  court 
made  on  the  twenty-third  day  of  May,  A.  D.  1903,  a  copy  of 
which  is  hereunto  attached,  for  use  upon  the  trial  of  the  cause 
now  pending  in  the  district  court  of  the  third  judicial  district 
of  the  state  of  Idaho,  in  and  for  the  county  of  Canyon,  in 
which  the  Farmers*  Co-operative  Ditch  Company  is  plaintiff, 
and  the  Riverside  Irrigating  District  et  al.  are  defendants,  said 
cause  being  a  suit  for  the  purpose  of  adjudicating  the  priorities 
of  the  rights  to  the  use  of  water  from  said  Boise  river.*' 

Thereafter,  on  the  twentieth  day  of  June,  1903,  the  court 
made  the  following  order: 

'This  cause  coming  on  further  to  be  heard  upon  the  plead- 
ings, and  the  issues  in  this  cause  having  this  day  been  settled 
and  the  cause  now  being  ready  for  trial  and  the  taking  of 
<:vidence;  now,  for  the  information  of  the  court,  and  the  court 
deeming  it  a  proper  case  therefor,  announces  to  the  attorneys 
in  said  cause  that  he  is  about  to  appoint  a  referee  and  master 
in  said  cause  to  take  the  evidence  therein  and  report  the  same 
to  the  court,  with  conclusions  of  fact  and  conclusions  of  law 
therefrom.  Whereupon,  the  New  York  Canal  Company  filed 
its  objection  in  writing  to  the  appointment  of  a  referee  herein, 
which  objections  were  by  the  court  overruled,  to  which  ruling 
counsel  for  the  said  New  York  Canal  Company  duly  excepted, 
«nd  were  given  five  days  to  prepare  and  serve  bill  of  exceptions. 
And  there  being  no  further  objections  made  by  any  of  the  par- 
lies to  said  suit  to  the  appointment  of  a  referee  herein,  and 
there  being  no  objections  made  to  the  qualifications  of  Norman 
M.  Ruick  as  such  referee,  it  is  hereby  ordered  that  Norman  M. 
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Ruick  be,  and  he  is  hereby,  appointed  referee  and  master  in 
said  cause,  to  take  the  evidence  and  report  his  conclusions  of 
fact  and  law  therefrom  to  the  court  for  the  information  of  the 
court 

*'It  is  further  ordered  that  said  referee  proceed  to  take  and 
hear  the  evidence  in  said  cause  at  Caldwell,  Idaho,  as  soon 
after  the  state  engineer  makes  his  report  in  said  cause  as  re- 
quired by  the  order  of  this  court  made  on  May  23,  1903,  as 
may  be  convenient  to  said  referee  and  the  parties  to  said  suit, 
and  that  such  referee  is  hereby  given  authority  and  power  to 
adjourn  said  hearing  to  such  other  place  and  time  as  may  be 
convenient  to  the  parties  and  their  attorneys  in  interest  herein. 
That  as  soon  as  said  evidence  is  completed  and  said  referee  is 
advised  as  to  the  proper  conclusions  of  fact  and  law  therefrom, 
he  shall  report  the  same  to  this  court  for  further  trial  herein 
and  disposition  thereof.  That  said  referee  shall  give  notice  to 
the  attorneys  in  said  cause  of  the  times  and  places  where  the 
evidence  in  said  cause  will  be  heard. 

"It  is  further  ordered  and  directed  that  the  clerk  of  this  court 
shall  deliver  to  said  referee  a  certified  copy  of  this  order  as  his 
authority  for  acting  herein.*' 

It  is  further  shown  that  said  state  engineer  complied  with 
the  order  of  said  court  and  filed  his  report  with  the  clerk  of 
the  district  court  of  Canyon  county,  and  that  the  said  Norman 
M.  Ruick  has  qualified  as  such  referee  and  master,  and  is 
about  to  proceed  under  the  direction  of  said  court  to  take  the 
evidence  in  said  cause. 

On  the  sixth  day  of  April,  1904,  at  the  opening  of  the  dis- 
trict court  of  said  county,  the  Honorable  George  H.  Stewart, 
judge  of  said  court,  announced  from  the  bench  that  the  report 
of  the  said  engineer  had  been  filed,  and  that  he  was  about  to 
enter  an  order  directing  said  referee  to  proceed  with  the  trial 
of  said  cause,  and  it  is  alleged  that  unless  said  court  is  pro- 
hibited from  proceeding  with  said  trial  it  will  proceed  and  im- 
pose heavy  costs,  occasioned  by  the  action  of  said  state  engineer 
upon  the  defendants  in  said  cause,  which  costs  amount  to  nearly 
$11,000,  a  large  portion  of  which  will  be  pro-rated  to  and  en- 
tered as  a  judgment  against  the  plaintiflE  herein,  the  Boise  City 
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Irrigation  and  Land  Gcmipany^  without  its  consent  and  OTer  its 
protest  and  objection. 

To  said  petition  or  complaint  the  defendants  filed  a  general 
demurrer  on  the  ground,  to  wit,  that  said  petition  fails  to  state 
a  cause  of  action  entitling  the  petitioner  to  the  relief  prayed 
for.  The  case  was  submitted  on  the  complaint  and  demurrer 
and  the  briefs  and  arguments  of  counsel.  Counsel  for  the 
plaintiff  specify  numerous  grounds  for  the  issuance  of  the  writ 
prayed  for.  The  constitutionality  of  said  act  is  questioned  in 
several  particulars. 

It  is  contended  that  the  subject  of  said  act  is  not  expressed 
in  the  title  thereof,  and  for  that  reason  is  in  contravention  of 
the  provisions  of  section  16  of  article  3  of  the  state  constitu- 
tion, which  provides  that  "Every  act  shall  embrace  but  one 
subject,  and  matters  properly  connected  therewith,  which  sub- 
ject shall  be  expressed  in  the  title;  but  if  any  subject  shall  be 
embraced  in  an  act  which  shall  not  be  expressed  in  the  title, 
such  act  shall  be  void  only  as  to  so  much  thereof  as  shall 
not  be  embraced  in  the  title.^' 

It  is  contended  that  the  title  of  said  act  includes  only  "pub- 
lic waters,''  and  that  said  act,  by  its  provisions,  includes  pri- 
vate waters.  It  is  also  contended  that  the  term  "public  waters'* 
means  only  the  waters  the  use  of  which  is  declared  to  be  a 
"public  use"  by  section  1,  article  14  of  our  state  constitution, 
and  that  if  the  term  "public  waters"  have  any  meaning  in  our 
law  whatever,  it  applies  only  to  waters  of  which  section  1  of 
our  constitution  declares  that  "The  state  may  regulate  and 
control  in  the  manner  prescribed  by  law."  It  has  been  the 
recognized  law  of  this  commonwealth  for  many  years  that  the 
right  to  the  use  of  waters  may  be  acquired  by  appropriation. 
(See  Eev.  Stats.  1887,  sec.  3155.)  The  evident  idea  of  the 
legislature  was  that  the  state  owned  the  waters  within  its 
boundaries  and  that  the  citizen  might  acquire  by  appropriation 
the  right  to  the  use  of  the  same.  It  is  clear  that  said  act  was 
intended  to  and  does  include  all  waters  over  which  the  state 
may  exercise  regulation  or  control. 

If  we  take  the  view  that  the  state  owns  the  water  while 
it  is  running  in  the  natural  channel  and  has  the  power  to  regu- 
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late  its  use^  and  that  the  appropriator  for  irrigation  can  only 
acquire  the  right  to  the  use  of  it^  the  title  to  said  act  is  cer- 
tainly broad  enough  to  include  the  provisions  of  said  act  called 
in  question  by  this  proceeding.  We  have  a  number  of  provi- 
sions running  through  our  irrigation  law  that  provide  for  the 
regulation  of  the  use  of  such  water.  It  contains  provisions  pro- 
viding the  steps  that  must  be  taken  to  complete  or  perfect  an 
appropriation.  The  law  provides  that  a  notice  containing  cer- 
tain facts  must  be  posted  at  the  point  where  the  water  is  to 
be  diverted  and  that  such  notice  must  be  recorded  in  the  ofiGice 
of  the  recorder  of  the  county  where  such  location  is  made ;  that 
within  sixty  days  after  posting  such  notice  work  must  be  begun 
in  the  construction  of  the  canal  or  ditch^  and  that  such  work 
must  be  prosecuted  with  reasonable  diligence  until  the  comple- 
tion thereof;  that  the  water  must  be  applied  to  a  beneficial  use. 
The  courts  of  the  state  may  determine  whether  all  those  things 
have  been  done. 

It  is  further  provided  that  it  is  a  misdemeanor  to  waste 
"water,  and  when  the  appropriator's  necessities  do  not  require 
its  use,  he  must  let  it  run  in  the  natural  channel  of  the  stream ; 
and  while  it  is  so  flowing  it  is  in  one  sense  "public  water." 
Where  water  has  been  appropriated  for  agricultural  purposes, 
it  is  not  used  for  that  purpose  more  than  six  or  eight  months 
in  the  year;  the  remaining  part  of  the  year  the  water  is  per- 
mitted to  run  in  the  natural  channel  of  the  stream,  and  may 
be  used  by  others  during  the  time  that  the  prior  appropriator 
does  not  need  the  use  of  the  same.  Thus  it  appears  that  the 
legislature  has  and  does  exercise  a  certain  control  over  all  the 
waters  of  the  state  while  they  are  flowing  in  the  natural  chan- 
nel of  the  stream,  and  the  law  follows  the  water  after  it  is  di- 
verted therefrom  to  see  that  it  is  applied  to  a  beneficial  use. 
The  provisions  of  the  act  clearly  show  that  that  was  the  mean- 
ing intended  by  the  legislature  to  be  applied  to  the  term  "pub- 
lic waters"  as  used  in  said  title.  The  provisions  of  said  act 
•  refer  to  the  private  use  of  water  as  well  as  the  public  use 
thereof. 

We  have  under  our  law  two  classes  of  appropriations:  (1) 
appropriations  for  private  use  and  (2)  appropriations  for  pub- 
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lie  use.  The  act  proceeds  upon  the  theory  tfatt  all  waters  in 
the  state  running  in  the  natural  channel  of  tiie  stream  are 
''public  waters";  and  prirate  rights  authorised  by  the  law  are 
frimplj  rights  to  the  use  of  the  ''public  wateis^  and  not  an 
ownership  in  them,  at  least  while  ther  aie  flowing  in  the  nai* 
ural  channel  In  that  view  of  the  matter,  the  title  is  sufficient; 
to  include  proTisions  for  the  regulation  of  the  appropriatioii^ 
diversion  and  use  of  such  waters,  and  to  provide  for  flie  settle* 
ment  of  the  priorities  of  appropriatora. 

Our  attention  has  not  been  called  to  anv  section  of  our  wafer 
right  law  or  to  any  provision  of  our  c<»istitution  where  the  term 
public  waters"  has  been  used  except  in  the  act  under  consider* 
ation.  It  seems  to  be  well  settled  that  so  long  as  water  con- 
tinues to  flow  in  its  natural  channel,  it  is  not,  and  cannot  be, 
made  the  subject  of  private  ownership  except  in  so  far  as  it  is 
regarded  as  a  part  of  the  land  by  or  through  which  the  stream 
flows.  Under  tiie  decisions  it  would  seem  that  there  is  no  dis- 
tinct and  separate  ownership  in  the  corpus  of  the  water  itself. 
(Long  on  Irrigation,  sec.  72.) 

We  think  that  proposition  is  true,  at  least,  until  the  water  is 
diverted  from  its  natural  channel  into  the  ditch  or  canal  of  the 
sppropriator.  It  was  held  in  Kidd  v.  Laird,  15  CaL  162,  76 
Am.  Bee.  472,  that  running  water,  so  long  as  it  continues  to 
flow  in  its  natural  course,  cannot  be  made  the  subject  of  private 
ownership.  A  right  may  be  acquired  to  its  use  which  will  be 
regarded  and  protected  as  property,  but  the  right  carries  with 
it  no  specific  property  in  the  water  itself. 

The  ninth  section  of  the  first  act  of  Congress  in  regard  to 
the  appropriation  of  water  passed  on  the  twenty-sixth  day  of 
July,  1866,  declares  that  *TVhenever,  by  priority  of  possession, 
rights  to  the  use  of  water  for  mining,  agricultural,  manufac* 
turing  or  other  purposes  have  vested  and  accrued  and  the  same 
are  recognized  and  acknowledged  by  the  local  customs,  laws  and 
decisions  of  the  courts,  the  possessors  and  owners  of  such  vested 
rights  shall  be  maintained  and  protected  in  the  same.''  (14 
Stats,  at  Large,  253.)  It  will  be  observed  from  that  act  that 
the  right  to  the  use  of  water  is  granted.  The  legislature  of 
this  and  other  states  upon  that  subject  has  been  to  the  same 
Idaho,  Vol.  10—4 
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eSect,  and  has  not  given  to  the  appropriator  the  ownership  of 
the  carpus  of  water  itself^  but  only  a  right  to  the  use  of  the 
water.  As  touching  upon  this  proposition,  see,  also^  Atchinaof^ 
V.  Peterson,  20  Wall.  507,  22  L.  ed.  414;  Broder  v.  Natoma 
Water  etc.  Co.,  101  U.  S.  274,  25  L.  ed.  790;  Sturr  v.  Beck,  133 
U.  S.  641,  10  Sup.  Ct  Eep.  350,  33  L.  ed.  761.  However,  it 
13  conceded  by  some  courts  that  water  taken  from  the  natural 
channel  by  an  appropriator  and  confined  in  his  own  works  may 
be  personal  property.  (See  Long  on  Irrigation,  sec  72,  and 
authorities  cited.) 

It  is  contended  that  said  act  is  unconstitutional  because  sec- 
tions  4  and  6  thereof  contravene  section  2  of  article  6  of  the 
state  constitution,  in  that  it  vests  in  the  state  engineer  judicial 
power.  While  the  provisions  of  those  sections  authorize  the 
state  engineer  to  pass  upon  and  decide  certain  questions  and 
matters,  in  the  first  instance,  they  in  no  way  conflict  with  the 
provisions  of  the  said  section  of  the  constitution.  If  anyone 
is  aggrieved  by  the  decision  of  the  state  engineer,  he  has  the 
right  to  appeal  to  the  district  court. 

It  is  also  contended  that  said  act  is  unconstitutional,  for  the 
reason  that  it  is  antagonistic  to  subdivision  3  of  section  19  of 
article  3,  and  of  sections  2  and  26  of  article  5  of  the  constitu- 
tion of  Idaho.  Said  sections  refer  to  the  enactment  of  local 
and  special  laws  and  provide  that  all  laws  relating  to  courts 
shall  be  general  and  of  uniform  operation  throughout  the  state^ 
and  that  the  force  and  effect  of  the  proceedings,  judgments  and 
decrees  of  such  courts,  severally  shall  be  uniform. 

We  are  unable  to  see  wherein  any  of  the  provisions  referred  to, 
since  the  decision  of  Bear  Lake  County  v.  Budge,  9  Idaho,  703, 
76  Pac.  615,  are  repugnant  to  said  provisions  of  the  constitu- 
tion. It  is  stated  in  Sutherland  on  Statutory  Construction, 
section  121,  where  the  author  in  discussing  what  is  a  special 
and  what  is  a  general  law,  says:  "The  state  contains  a  great 
\ariety  of  subjects  of  legislation,  each  requiring  provisions  pe- 
culiar to  itself.  Generic  subjects  may  be  divided  and  subdi- 
vided into  as  many  classes  as  require  this  peculiar  legislation. 
....  Nearly  every  matter  of  public  concern  is  divisible,  and 
division  is  necessary  to  methodical  legislation.    A  statute  re- 
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lilting  to  persons  or  things  as  a  class  is  a  general  law;  one  re- 
lating to  particular  persons  or  things  of  a  class  is  special.*^ 
The  term  ^'general'*  is  used  as  contradistinguished  from  spe- 
cial, and  then  it  means  relating  to  all  other  classes,  instead  of 
to  one  or  a  part  of  that  class.  (26  Am.  &  Eng.  Ency.  of  Law, 
532.)  In  Brooks  v.  Hyde,  37  CaL  366,  the  court  says:  ''The 
section  of  the  constitution  which  provides  that  all  laws  of  a 
general  nature  shall  have  a  uniform  operation  means  that  every 
law  shall  have  the  uniform  operation  upon  all  the  citizens,  per- 
sons or  things  of  any  class  upon  which  it  purports  to  take  ef- 
fect, and  that  it  shall  not  grant  to  any  citizen  or  class  of  citi- 
zens privileges  which,  upon  the  same  terms,  shall  not  equally 
belong  to  all  citizens.'' 

The  act  under  consideration  relates  to  all  of  a  class,  that  is, 
to  wit,  the  appropriators  and  owners  of  water  rights  from  the 
natural  streams  of  the  state.  This  class  is  general  and  at  th^ 
same  time  peculiar  in  itself,  and  it  is  distinguished  from  all 
other  classes  both  as  to  persons  and  subject  matter  by  peculiar 
conditions.  It  is  to  those  conditions  and  that  class  that  the 
legislature  has  endeavored  to  apply  the  provisions  of  the  act 
under  consideration.  A  general  rule  has  been  laid  down  under 
which  conflicting  rights  to  the  use  of  such  water  may  be  de- 
termined; and  the  rule  there  laid  down  is  applicable  to  all 
alike  in  this  peculiar  class.  The  legislature,  no  doubt,  con- 
cluded that  the  procedure  for  determining  such  rights  should 
be  as  simple,  effective  and  inexpensive  as  practicable  under  the 
conditions;  and  we  think  the  rule  laid  down  in  said  act  is  not 
in  conflict  with  the  above-cited  sections  of  the  constitution. 

The  provisions  of  sections  33  and  37  of  said  act  are  directly 
attacked.     Said  sections  are  as  follows: 

*'Sec.  33.  It  shall  be  the  duty  of  the  state  engineer  or  some 
qualified  assistant  to  proceed,  as  soon  as  may  be  after  the  pas- 
sage of  this  act,  to  make  an  examination  of  the  streams  of  the 
state  (beginning  with  those  whose  waters  have  not  yet  been  al- 
lotted), and  the  works  diverting  water  therefrom,  said  exam- 
ination to  include  the  measurement  of  the  discharge  of  said 
streams  and  the  carrying  capacity  of  the  various  ditches  and 
canals  diverting  water  therefrom;  an  examination  of  the  irri- 
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gated  lands,  and  an  approximate  measurement  of  the  lands 
irrigated  or  susceptible  of  irrigation,  from  the  various  ditches 
and  canals,  which  said  observations  and  measurements  shall  be 
reduced  to  writing  and  made  a  matter  of  record  in  his  oflBce, 
and  it  shall  be  the  duty  of  the  state  engineer  to  make  or  cause 
to  be  made,  a  map  or  plat  on  a  scale  of  not  less  than  one  inch 
to  the  mile,  showing  with  substantial  accuracy,  the  course  of 
the  stream,  the  location  of  each  ditch  or  canal  diverting  water 
therefrom,  and  the  legal  subdivisions  of  land  which  have  been 
irrigated,  and  shall  also  note  on  such  map  the  lands  which  are 
susceptible  of  irrigation  from  the  ditches  and  canals  already 
constructed.  And  such  examination  shall  be  made  as  rapidly 
aF  possible  to  include  all  the  streams  used  for  irrigation  in  the 
state.  And  the  state  engineer  shall  indicate  on  such  maps  the 
lands,  the  water  rights  for  which  have  been  adjudicated  by  the 
courts,  noting  on  each  tract  the  number  of  the  priority  of  such 
rights,  and  whenever  an  application  for  a  permit  to  appropriate 
water  from  a  stream  shown  on  such  map  shall  be  allowed,  such 
engineer  shall  indicate  on  such  map  the  line  of  such  canal  or 
ditch  or  other  works,  and  indicate  by  appropriate  colors  the  lands 
to  be  irrigated  by  such  works,  and  shall  note  thereon  the  number 
of  such  permit.  And  whenever  proof  is  made  that  water  has 
been  beneficially  applied  from  such  works  to  any  of  such  lands, 
and  license  shall  be  issued  for  the  same  as  in  this  act  provided, 
the  number  of  such  license  so  issued  shall  be  at  once  noted  on 
euch  map  on  the  subdivision  of  such  lands  to  which  such 
license  shall  relate,  and  all  these  and  other  facts  relating  to  the 
development  of  irrigation  on  such  stream  shall  be  carefully 
posted  on  such  map.*' 

"Sec.  37.  Whenever  suit  shall  be  filed  in  the  district  court 
for  the  purpose  of  adjudicating  the  priorities  of  rights  to  the 
use  of  water  from  any  stream  in  the  state  and  before  such 
adjudication  is  made,  the  judge  of  such  court  shall  request  the 
state  engineer  to  make  an  examination  of  such  stream  and 
the  canals  and  ditches  diverting  water  therefrom  and  of  all  the 
land  being  irrigated  by  such  canals  and  ditches  and  other  works 
and  the  lands  susceptible  of  reclamation  therefrom  in  the  man- 
ner provided  in  section  thirty-three  (33)  of  this  act,  and  such 
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state  engineer  shall  prepare  a  map  showing  such  stream^  canal 
and  ditches  and  the  lands  thereunder  as  provided  in  such  sec- 
tion and  a  statement  which  shall  give  the  condition  of  such 
works^  their  capacity  and  the  amount  of  land  irrigated  from 
each  of  such  canals^  ditches  or  other  works  and  other  essential 
features  in  relation  to  the  reclamation  of  the  lands  tributary  to 
such  stream.  And  such  map  and  statement  shall  be  accepted 
as  evidence  in  the  determination  of  such  rights  by  such  courts 
and  a  copy  of  such  map  and  statement  shall  be  placed  on  file 
in  the  office  of  the  state  engineer. 

'^Whenever  the  state  engineer  shall  make  such  examination 
at  tiie  request  of  the  court  or  the  judge  thereof,  the  actual  cost 
of  making  such  examination  by  the  state  engineer  or  his  assist- 
ant and  of  preparing  such  maps  and  statement  as  shown  by 
sworn  statement  of  such  costs  prepared  by  such  state  engi- 
neer,  shall  be  paid  by  the  persons  interested  in  such  suit 
for  the  determination  of  such  priorities,  the  amount  of  such 
costs  to  be  pro-rated  by  such  court  to  the  persons  whose 
rights  have  been  adjudicated  by  such  suit.  In  case  the  state 
engineer  has  already  made  such  examination  as  provided 
in  section  (33)  of  this  act,  he  shall  be  requested  by  the 
court  or  the  judge  to  furnish  a  certified  copy  of  the  records 
of  the  examination,  which  shall  be  brought  up  to  date 
by  a  further  examination  on  the  ground  by  such  engineer  if 
need  be,  and  such  certified  copies  of  such  records  shall  be  filed 
and  received  as  evidence  in  such  case  as  in  this  section  pro- 
vided.*' 

By  section  33  it  is  made  the  duty  of  the  state  engineer,  as 
soon  as  may  be  after  the  passage  of  said  act,  to  make  an  ex- 
amination of  the  streams  of  the  state  and  the  works  di- 
verting water  therefrom,  beginning  with  those  streams,  the 
waters  of  which  have  not  been  allotted.  The  term  ''allotted'* 
as  there  used  means  decreed  by  the  proper  court.  Under  the 
provisions  of  that  section  the  work  required  to  be  done  by  the 
ttate  engineer  must  be  paid  for  by  the  state,  and  it  is  for  the 
purpose,  among  others,  of  making  a  permanent  record  of  the 
water  appropriations  and  rights  to  the  use  thereof.  We  find 
no  prdiifaition  in  the   constitution   inhibiting   the   legislature 
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from  enacting  said  section  33.  If  the  cost  of  such  work  is 
more  than  the  people  desire  to  pay,  the  remedy  is  with  the  legis- 
lature. 

^  Section  37  provides,  among  other  things,  that  when  suit  shall 
be  filed  in  the  district  court  for  adjudicating  the  priorities  of 
the  rights  to  the  use  of  water  from  any  stream,  the  judge  shall 
request  the  state  engineer  to  make  an  examination  of  such  stream 
And  the  canals  and  ditches  diverting  water  therefrom,  and  of 
^11  lands  being  irrigated  by  such  canals  and  ditches  and  other 
works  and  the  lands  susceptible  of  reclamation  therefrom  in  the 
jnanner  provided  by  said  section  33.  The  cost  of  making  such 
;«urvey,  examinations,  maps,  statements  and  reports  are  to  be 
"pro-rated  as  costs  against  the  persons  whose  rights  shall  be 
adjudicated  in  such  suit.  It  is  also  provided  by  section  37 
that  if  the  state  engineer  has  already  made  examination  and 
prepared  the  necessary  maps  provided  for  in  section  33,  ^*he 
•jehall  be  requested  by  the  court  or  judge  to  furnish  a  certified 
Tjopy  of  the  records  for  examination,  ....  and  such  certified 
copy  of  such  records  shall  be  filed  and  received  in  evidence  in 
such  case  as  in  this  section  provided.*'  It  will  be  noted  that 
the  cost  of  making  a  survey  and  maps  above  referred  to  are 
only  taxed  as  costs  in  those  cases  where  the  streams  have  not 
been  examined  by  the  state  exigineer  and  maps  and  plats  made 
prior  to  the  request  for  the  evidence  by  the  trial  court.  It  will 
also  be  noted  that  said  act  provides  that  the  state  engineer  shall 
make  such  examination,  maps  and  surveys  beginning  with 
those  streams  whose  waters  have  not  yet  be^n  allotted. 

In  cases  where  the  engineer  has  made  such  examinations 
and  maps  prior  to  the  trial  and  the  commencement  of  the 
action,  the  state  pays  the  costs  thereof,  but  that  where  such 
examinations  and  maps  are  made  on  the  request  of  the  judge 
as  provided  in  section  37,  the  parties  to  the  action  are  required 
to  pay  such  costs. 

It  is  contended  that  section  4901  et  seq.  of  the  Bevised  Stat- 
utes provides  a  general  system  for  the  apportionment  of  costs 
in  civil  actions,  and  there  is  nothing  so  far  as  the  determina* 
tion  of  the  rights  to  the  use  of  water  are  concerned  that  takes 
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an  action  of  this  kind  from  under  the  gaieral  rules  thus  estalh- 
lished  for  the  apportionment  of  costs. 

It  must  not  he  forgotten  that  this  is  a  suit  in  equity,  and  the 
apportionment  of  the  costs  would  be,  without  a  statute,  largely 
in  the  discretion  of  the  trial  court.  From  past  experience  the 
legislature  no  doubt  concluded  that  it  was  necessary  for  the 
interests  of  the  state  and  all  concerned  to  have  such  examina- 
tions and  maps  made  by  the  state  engineer,  and  we  find  no  in- 
hibition in  tiie  constitution  prohibiting  the  legislature  from 
providing  for  such  examinations  and  maps,  and  their  use  as 
•evidence  on  the  trial  and  authorizing  the  trial  court  to  pro* 
rate  the  costs  thereof  among  the  several  parties  to  the  suit. 

It  has  been  the  custom  of  courts  of  equity  in  this  state,  in 
the  trial  of  mining  cases  and  litigations  in  regard  to  the  divid- 
ing line  between  tracts  of  land,  to  appoint  an  engineer  or  sur- 
veyor to  make  the  proper  surveys,  make  plats  thereof  to  be  used 
in  the  trial  of  such  cases,  and  to  require  the  parties  to  such 
actions  to  pay  the  costs  thereof,  and  we  think  a  court  of  equity 
has  authority  to  do  that  It  is  contended  that  said  provisions 
of  said  act  are  special  and  only  apply  to  water  cases.  While  the 
last  contention  is  true,  it  certainly  would  not  be  contended 
ihat  an  examination  of  the  streams  of  the  state  and  the  mak- 
ing of  plats  of  such  streams  and  ditches  would  be  required  in 
an  action  on  a  promissory  note  or  to  foreclose  a  mortgage,  or 
an  action  to  recover  damages  for  defamation  of  character,  or, 
in  fact,  in  any  action  except  in  a  water  suit  So  this  act  ap- 
plies to  all  suits  of  a  certain  class  and  is  not  violative  of  any 
provision  of  our  state  constitution. 

It  is  also  contended  that  under  this  act  a  party  may  prove 
himself  absolutely  in  tiie  right  so  far  as  his  claim  to  the  right 
to  the  use  of  water  is  concerned,  and  may  have  been  brought 
into  litigation  without  his  consent  and  still  be  compelled  to  pay 
part  of  the  heavy  expenses  necessarily  incurred  by  reason  of 
this  suit,  and  for  that  reason  it  contravenes  every  part  of  our 
laws  regulating  suits  in  courts  of  justices  so  far  as  the  appor- 
tionment of  costs  is  concerned.  There  is  nothing  in  this  con- 
-tention,  for  the  reason  that  it  is  a  part  of  the  history  of  the 
«tate  that  where  several  persons  have  settled  upon  a  stream  and 
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diverted  water  from  it  at  different  times  and  in  different 
amounts  for  irrigation  purposes  that  it  is  absolutely  necessary 
to  determine  the  priority  of  their  rights  and  the  amount  of 
water  to  which  each  is  entitled  by  a  decree  of  the  proper  court- 
That  must  be  done  on  every  stream  in  the  state,  and,  of  course, 
as  long  as  there  is  ample  water  in  the  stream  to  supply  the 
necessities  of  each  appropriator,  suits  are  not  liable  to  be 
brought  for  the  settlement  of  such  priorities,  but  as  soon  as 
more  water  has  been  claimed  than  the  stream  supplies,  the 
prior  appropriators,  if  they  live  low  down  the  stream,  are  re- 
quired to  bring  an  action  to  settle  the  rights  of  the  respective 
appropriators  from  such  stream,  and  it  has  been  the  custom  of 
courts  in  this  state  to  apportion  the  costs  of  such  litigation  to 
the  respective  parties,  and  we  think  properly  so.  The  court  in 
the  suit  in  question  had  jurisdiction  and  power  to  so  appor- 
tion such  costs. 

It  is  also  contended  that  it  is  contrary  to  every  principle  of 
right  and  justice  to  compel  parties  who  have  already  been  to 
the  expense  of  procuring  surveys  of  their  water  canals  and 
other  appliances  for  diverting  water  to  pay  any  part  cf  the  ex- 
penses  for  further  services,  as  no  benefit  would  accrue  to  them 
from  it.  It  is  a  sufficient  answer  to  this  objection  to  say  tiiat 
the  legislature  has  concluded  that  it  was  better  for  all  parties 
concerned  to  have  such  maps  and  plats  made  by  the  state  en- 
gineer, or  some  disinterested  person,  and  if  the  maps  and  plaU 
required  by  the  provisions  of  said  sections  are  made  as  contem- 
plated, they  no  doubt  would  save  much  to  the  litigants  or  par- 
ties to  said  action  in  witness'  fees,  even  more  than  their  pra 
rata  part  of  the  cost  of  making  the  same. 

It  may  be  unfortunate  for  the  parties  to  this  suit  that  the- 
gtate  engineer  had  not  proceeded  under  the  provisions  of  sec- 
tion 33  of  said  act,  and  prepared  the  statement,  maps  and  plats- 
in  question  before  the  trial  of  this  action.  The  law  contem- 
plates that  he  shall  proceed  and  perform  the  required  work  as 
rapidly  as  such  work  can  be  reasonably  done;  for  in  case  tho 
work  had  been  done,  the  parties  to  this  action  would  only  have- 
to  pay  their  proportional  part  as  taxpayers  of  the  state. 
Whereas,  under  the  present  facts  they  are  required  to  pay  the- 
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entire  coBts  of  such  work.  But  we  do  not  think  this  a  sufficient 
cause  for  holding  the  act  unconstitutionaL  As  before  sug- 
gested, the  state  engineer  is  only  entitled  to  recover  the  actual 
and  necessary  costs  of  such  work;  and  any  party  to  the  suit 
may  contest  his  right  to  recover  the  sum  claimed  by  him.  And, 
of  course,  if  it  should  be  made  to  appear  in  any  particular  case 
that  the  cost  would  result  in  a  confiscation  of  the  property  in- 
cluded in  the  litigation,  a  judge  would  not  be  justified  in  having 
such  maps  and  plats  made.  We  find  nothing  in  the  decision 
of  this  court  in  the  case  of  Bear  Lake  County  v.  Budge,  supra, 
that  conflicts  in  any  way  with  our  views  expressed  in  this 
opinion. 

Said  section  37  provides,  inter  alia,  '^That  the  judge  of  said 
court  shall  request  the  state  engineer  to  make  an  examination 
of  such  stream,  etc.'*  That  provision  is  directory  and  it  is  left 
to  the  sound  discretion  of  the  judge  whether  such  request  shall 
be  made  or  not. 

It  is  also  contended  that  there  are  no  safeguards  provided  so 
far  as  costs  are  concerned,  and  that  the  matter  is  left  absolutely 
in  the  hands  of  the  state  engineer  without  control  by  the  court. 
We  cannot  agree  with  this  contention.  The  state  engineer  is 
entitled  only  to  his  actual  and  necessary  costs  for  the  work  re- 
quired to  be  done  under  the  provisions  of  said  sections  33  and 
37,  and  any  party  to  the  suit  may  contest  the  amount  claimed 
by  him  or  any  item  thereof.  It  is  the  duty  of  the  court  to  re- 
fuse to  allow  any  costs  to  the  state  engineer  except  such  as  are 
actually  necessary  for  the  performance  of  the  duties  required. 
In  case  it  is  shown  that  the  maps  and  plats  are  incorrect  as  to 
the  rights  of  any  of  the  parties  to  the  action,  such  parties 
diould  not  be  required  to  pay  any  part  of  such  costs.  In  this 
case  it  is  admitted  that  the  claim  of  the  state  engineer  amounts 
to  nearly  $11,000.  It  was  also  stated  that  such  costs,  if  pro- 
rated, would  be  about  four  cents  per  acre  for  all  of  the  lands 
imder  the  ditches  involved  in  this  case.  That  being  true,  the 
pro  rata  share  of  tibe  owner  of  each  one  hundred  and  sixty  acres 
of  land  would  be  $6.40.  The  requirement  of  the  payment  of 
that  amount  as  costs  by  the  owner  of  one  hundred  and  sixty 
acres  of  land  certainly  would  not  result  in  confiscation  of  very 
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much  property,  especially  when  such  lands  are  reputed  to  be 
worth  at  least  $30  per  acre. 

If  said  maps  and  plats  have  been  made  as  contemplated  by 
said  act,  in  all  probability  the  parties  to  the  suit  would  need 
no  further  evidence  in  the  establishment  of  iheir  rights  than 
said  maps  and  plats  and  their  own  testimony.  It  would  ap- 
pear to  me  that  in  the  end  the  litigants  will  save  a  great  deal 
of  costs  and  expenses  on  account  of  witnesses  which  would 
otherwise  be  required  to  establish  their  rights. 

While  $11,000  seems  a  large  sum  to  be  paid  as  costs  for 
such  maps  and  plats,  it  must  be  remembered  that  nearly  two 
hundred  thousand  acres  of  land  and  water  rights  for  the  irri- 
gation of  the  same  are  to  a  large  extent  involved  in  this  action, 
and  the  land  .without  the  water  would  be  of  very  little  value. 
If  such  land  with  the  water  right  is  worth  $30  per  acre,  the 
lands  and  water  rights  would  be  worth  about  $6,000,000. 
Every  person  who  appropriates  water  under  the  laws  of  this 
state  must  remember  that  it  is  sure  to  cost  something  for  a 
final  adjudication  of  such  rights  and  that  they  must  pay  the 
costs.  I 

It  is  further  contended  that  as  this  action  was  commenced 
prior  to  the  enactment  of  the  law  under  consideration,  its  pro- 
visions are  not  applicable  to  this  suit;  that  to  apply  them  to 
this  action  would  make  said  act  retroactive  and  retrospective 
in  its  operation.  The  provisions  of  said  section  37  prescribes 
certain  procedure  in  suits  for  the  settlement  of  water  rights, 
and  we  think  the  general  rule  is  that  rules  of  procedure,  espe- 
cially so  far  as  costs  are  concerned,  may  be  changed  during  the 
pendency  of  an  action,  and  we  think  it  well  established  that 
the  litigant  has  no  vested  right  therein.  It  is  stated  in  Suther- 
land on  Statutory  Construction,  section  482,  '*No  person  can 
claim  a  vested  right  in  any  particular  mode  of  procedure  for 
the  enforcement  or  defense  of  his  rights.  Where  a  new  stat- 
,  ute  deals  with  procedure  only,  prima  facie  it  applies  to  all 
actions — those  which  have  accrued  or  are  pending,  and  future 
actions.  If  before  final  decision  a  new  law  as  to  procedure 
is  enacted  and  goes  into  effect,  it  must  from  that  time  govern 
and  regulate  the  proceedings.'^ 
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It  is  also  stated  in  5  Encyclopedia  of  Pleading  and  Practice, 
page  113,  as  follows :  "At  any  time  during  the  pendency  of  the 
suit  and  before  the  right  to  costs  has  become  vested,  the  legis- 
lature may  change  the  law  previously  enforced  either  by  totally 
Tepealing  it  or  by  modification  only,  or  in  the  absence  of  any 
law  it  may  enact  one/'  Even  under  penal  statutes  it  was  held 
in  Hopt  V.  Utah,  110  U.  S.  574,  4  Sup.  Ct.  Bep.  202,  28  L. 
^.  262;  "Alterations  which  do  not  increase  the  punishment, 
nor  change  the  ingredients  of  the  offense,  or  the  ultimate  facts 
necessary  to  establish  guilt,  but  only  remove  existing  restric- 
tions upon  the  competency  of  certain  classes  of  persons  as  wit- 
nesses, relate  to  modes  of  procedure  only,  in  which  no  one  can 
be  said  to  have  a  vested  right,  and  which  the  state,  upon 
grounds  of  public  policy,  may  regulate  at  pleasure.  Such  regu- 
lations of  the  mode  in  which  the  facts  constituting  guilt  may 
be  placed  before  the  jury  can  be  made  applicable  to  prosecu* 
Hans  of  trials  thereafter  had,  without  reference  to  the  date  of 
the  commission  of  the  offense  charged."  We  think  that  the 
provisions  of  said  section  relating  to  the  point  under  considera- 
tion were  intended  to,  and  do,  apply  to  suits  begun  before  the 
enactment  of  said  law  as  well  as  those  commenced  after.  We 
understand  that  statutes  generally  are  to  be  construed  as  pros- 
pective imless  the  language  is  such  as  to  show  that  they  were 
intended  to  be  retrospective.  But  even  if  the  legislative  intent 
was  to  have  the  provisions  of  said  act  apply  to  suits  that  should 
be  commenced  after  its  enactment,  we  think  the  court  had  juris- 
diction in  the  case  under  consideration  to  order  such  plats  and 
maps  made  if  it  was  convinced  that  it  was  necessary  for  the 
proper  hearing  and  determination  of  said  case  to  have  such 
maps  prepared. 

It  is  contended  that  the  provisions  of  said  section  37  pro- 
vide for  a  new  kind  of  evidence,  and  that  said  act  does  not 
provide  whether  such  evidence  shall  be  conclusive  or  only  pre- 
sumptive, and  that  if  it  is  to  be  received  as  prima  facie  evi- 
•dence  only,  then  it  would  involve  the  party  disputing  it  in 
-double  expenses  and  costs,  because  he  would  be  required  to 
have  other  surveys  made  at  his  own  expense  in  order  to  show 
Hie  errors  committed  by  the  state  engineer,  and  that  such  pro- 
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vision  is  a  radical  innovation  on  tiie  old  form  of  evidence^ 
something  unheard  of  in  legal  procedure^  and  should  be  held 
invalid  for  that  reason.  I  think  it  was  the  intent  of  the  legis* 
lature  to  authorize  the  court  to  accept  such  evidence  just  the 
same  as  any  other  evidence  is  accepted  and  to  consider  it  with 
all  the  other  evidence  in  the  case,  and  if  it  is  shown  to  be  in* 
correct,  to  reject  it;  otherwise  to  give  it  such  effect  as  under 
all  the  evidence  the  court  might  think  it  entitled  to.  I  think 
the  legislature  has  the  power  to  authorize  such  maps  and  plats 
to  be  introduced  as  evidence  in  a  case,  leaving  it  with  the  court 
to  decide  what  effect  should  be  given  to  the  same.  The  legis- 
lature has  provided  that  certified  copies  of  certain  recorded 
instruments  may  be  used  as  evidence,  and  that  some  of  such 
instruments  when  introduced  shall  be  prima  facie  evidence  of 
what  they  contain.  The  l^slature  has  not  declared  what  effect 
should  be  given  to  the  statements  and  maps  referred  to,  leaving 
it  for  the  court  to  decide  what  effect  should  be  given  to  them. 
Under  the  provisions  of  said  section  statements  and  maps  made 
by  a  sworn  officer  of  the  state  are  authorized  to  be  used  as  evi- 
dence in  such  cases,  and  we  think  the  legislature  had  ample 
authority  to  do  so. 

The  provision  referred  to  contemplates  that  the  maps  and 
statements  of  the  state  engineer  shall  constitute  a  part  of  the 
public  records,  and  also  provides  for  using  them,  as  well  as 
certified  copies  thereof,  as  evidence  in  the  trial  of  water  cases. 
And  so  far  as  evidence  is  concerned,  it  m^ely  states  a  general 
rule  of  proceeding.  The  authorities  hold  that  the  l^islature 
has  power  to  change  by  statute  the  rules  of  evidence  at  pleasure. 
In  11  American  and  English  Encyclopedia  of  Law,  550,  it  is 
stated:  *'The  legislature  has  general  control  over  the  rules  of 
evidence  and  may  change  them  at  pleasure/' 

In  Von  Hoffman  v.  Quincy,  4  Wall  535,  18  L.  ed.  403,  it  is 
said:  "The  legislature  of  this  state  has  the  power  by  statute  to 
provide  that  certain  circumstances  shall  constitute  prima  fade 
evidence  of  the  facts  in  issue.  The  law  of  evidence,  being  a 
part  of  the  remedy,  is  within  legislative  control.*'  And  in 
Fong  Yw  Ting  v.  United  States,  149  XJ.  S.  905,  13  Sup.  Ct 
Bep.  1016,  37  L.  ed.  905,  the  court  says:  'It  is    within  the 
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acknowledged  power  of  every  legislature  to  prescribe  the  eri- 
dence  which  shall  be  received  and  the  effect  of  that  evidence  in 
the  courts  of  its  own  government.'* 

It  is  further  contended  that  the  court  exceeded  its  jurisdic* 
tion  in  appointing  Norman  M.  Snick^  Esq.^  referee  and  master, 
and  anthorizing  him  to  take  the  testimony  in  said  case  and  re- 
port his  findings  of  fact  and  conclusions  of  law  for  the  informa- 
tion of  the  court  Under  the  provisions  of  section  4493,  An- 
notated Code  of  Civil  Procedure,  Session  Laws  of  1901,  page 
132,  the  court  or  the  judge  at  chambers  is  authorized  to  appoint 
a  referee  to  take  the  testimony  in  certain  cases  therein  desig- 
nated. The  purpose  and  object  of  that  act  is  expressed  in  the 
title  as  follows:  '^An  act  to  provide  for  taking  testimony  out  of 
court  upon  an  order  of  the  court  or  the  judge  thereof,'^  and  was 
enacted  for  the  purpose  of  taking  testimony  in  certain  cases 
where  Hxe  parties  to  the  action  were  numerous  and  the  conven- 
ience of  the  witnesses  and  the  ends  of  justice  would  be  pro- 
moted thereby.  The  legislature,  no  doubt,  had  in  mind  in  the 
enactment  of  that  law  the  taking  of  testimony  in  water  cases 
where  the  parties  and  witnesses  were  very  numerous  and  the  con- 
veni^ice  of  the  witnesses  and  the  aids  of  justice  would  be  pro- 
moted by  the  appointment  of  a  referee  to  take  the  evidence.  I 
think  the  court  had  full  power  and  authority  to  appoint  said 
referee.  Of  course  it  is  contemplated  that  a  referee  will  not  be 
appointed,  and  thus  increase  the  costs  of  the  suit  imless  it  is 
necessaiy  to  do  so,  for  if  the  judge  tries  the  case,  the  costs»of  a 
referee  are  saved  to  the  litigants.  That  part  of  the  order  which 
directs  the  referee  to  ^'report  his  conclusions  of  fact  and  law 
therefrom  to  the  court  for  the  information  of  the  court,'*  of 
course  is  not  binding  on  the  court,  and  is  only  for  the  informar 
tion  of  the  court,  and  in  no  wise  invalidates  the  order. 

Under  the  provisions  of  section  2825,  Revised  Statutes, 
ditches  and  water  rights  are  declared  to  be  real  properiy.  A 
water  right  may  be  held  and  sold  and  transferred  separate  from 
land,'  and,  until  the  act  under  consideration  became  a  law,  we 
had  no  law  providing  for  a  record  of  the  title  to  water  rights 
as  we  have  of  a  record  of  title  to  land.  The  legislature  no 
doubt  considered  that  the  time  had  come  in  this  state  when  a 
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record  by  maps^  plats^  etc.,  should  be  made  of  titles  to  ditches 
and  water  rights,  as  water  rights  have  become  very  valuable 
property  in  this  state. 

Said  section  33  provides  for  plats  and  maps  of  all  ditche» 
and  water  rights  and  thus  lays  the  foundation  for  a  record  title 
to  that  class  of  property  to  a  certain  extent  at  least.  The  pro- 
visions of  that  section  makes  it  the  duty  of  the  state  engineer 
and  qualified  assistants  to  proceed  to  make  an  examination  of 
the  streams  of  this  state,  beginning  with  those  whose  waters 
have  not  been  allotted,  and  make  maps  and  plats  thereof  con- 
taining certain  things  mentioned  in  said  section,  and  thereafter 
to  indicate  on  such  maps  subsequent  appropriations  of  water 
from  the  stream  or  streams  covered  by  such  maps.  When  such 
maps  are  completed  the  state  has  a  record  that  is  of  great  value. 
While  we  have  had  a  law  for  years  providing  for  a  record  of 
water  location  notices,  such  record  is  of  no  value  as  to  the 
quantity  of  water  actually  appropriated  under  such  notices,  and 
the  maps  and  plats  would  furnish  much  information  in  regard 
to  canals,  ditches  and  water  rights. 

I  think  the  title  to  said  act  is  sufficient  to  include  the  pro- 
visions of  said  act  attacked  in  this  proceeding  as  unconstitu- 
tional. That  the  court  had  authority  to  request  the  state  en- 
gineer to  make  the  maps  and  plats  referred  to  and  appoint  a 
referee  to  take  the  evidence  in  said  case  and  report  to  the  court 
for  its  information,  and  from  said  referee's  findings  of  fact  and 
conclusions  of  law  contained  in  said  report  to  pro-rate  the  costa 
among  the  parties. 

The  application  for  the  writ  is  denied. 

Ailshie,  J.,  concurs  in  the  conclusion  reached. 

(July  1,  1904.) 

STOCKSLAGEE,  J.,  Dissenting.— I.  concur  with  my  asso- 
ciates in  the  conclusion  that  the  district  court  in  the  exercise  of 
its  discretion  may  appoint  a  referee  to  take  the  evidence  and  re- 
port findings  and  conclusions  to  that  court.  When  such  an 
order  is  made  this  court  will  not  disturb  it  unless  it  distinctly 
shows  an  abuse  of  sudi  discretion.     The  fact  that  the  wisdom 
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of  sadi  prooeeding  might  be  doubted  or  qnestioiied  is  boC  snffi- 
dent  canse  for  a  reTenaL  We  find  bj  tiie  admitted  Dacta  in  this 
case  that  by  the  proTisions  of  sectiona  33  and  37  of  the  lava  of 
1903.  this  case  readies  the  referee  loaded  down  vith  about 
$11,000  costs,  all  of  whidi  ha?e  accrued  in  the  office  of  the  state 
engineer.  Following  this  will  come  the  cost  of  the  rrfcree  and 
the  trial  before  him;  then  anyone  who  feds  aggnered  by  his 
findings  and  oondusions  must  foUow  his  caae  into  the  district 
court  with  the  additional  cost  of  a  forther  hearing  there. 

We  are  told  that  great  benefits  will  flow  from  ihe  record  to 
be  made  in  the  office  of  the  state  cangineer,  in  that  it  will  there 
be  shown  jnst  how  much  water  is  ^ppnqpriated  and  nsed  from 
the  Boise  river.  This  may  be  infonoatkA  of  vafaie  to  the  future 
appropriator,  but  of  what  interest  is  it  to  the  a^ropriator  wbo 
has  spent  years  of  his  time,  labor  and  money  aeqoiring  a  home 
all  dependent  upon  the  energy  he  has  put  fortii  in  securing  his 
prior  right  to  the  use  of  such  water?  It  certainly  must  be  con- 
ceded that  the  proTisions  of  this  law  prodding  for  making  a 
record  in  the  office  of  the  state  engineer  for  nae  on  the  trial 
and  for  future  reference,  as  wdl  as  the  maps  provided  for«  adds 
enormously  to  the  cost  of  this  triaL  Can  it  be  said  it  is  for  the 
benefit  of  the  present  appropriators?  We  think  noL  Tbey 
should  be  permitted  to  try  thdr  case  <m  such  eridenee  as  suits 
their  convenience  and  ability  to  pay  for.  If  the  parties  to  this 
litigation  desire  to  use  maps,  why  should  they  not  be  permitted 
to  employ  a  dvil  engineer  of  their  own  choice  to  prepare  such 
maps  as  they  need?  It  is  urged  that  one  party  to  this  litiga- 
tion has  a  complete  map  showing  all  nece^'sary  things  to  estab- 
lish its  right  to  the  use  of  the  waters  of  this  stream;  that  this 
map  was  prepared  at  large  expense.  Should  it  be  required  to 
pay  its  share  of  the  expense  of  a  msLp  prepared  by  the  state  en- 
gineer for  which  it  has  no  use?  We  liiink  not.  The  theory  of 
the  law  is  that  all  parties  to  litigation  may  proceed  in  such  way 
as  seems  best  to  them,  and  provide  the  court  with  the  kind  or 
character  of  evidence  as  will  best  serve  their  purposes,  and  hence 
they  are  not  diargeable  with  a  class  of  evidence  they  have  not 
asked  for  and  which  the  legislature  has  attempted  to  force  upon 
them  and  make  it  a  proper  and  necessary  charge  against  them. 
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It  is  not  within  the  constitutional  power  of  the  legislature  to 
prescribe  any  particular  method  by  which  a  citizen  of  this  state 
must  establish  his  right  to  the  use  of  the  waters  of  the  streams 
of  the  state  that  he  has  appropriated  and  used  long  years 
prior  to  the  enactment  of  such  laws.  It  is  urged  that  no  one 
is  bound  by  the  report  and  maps  of  the  state  engineer;  that  any- 
one may  produce  other  evidence  or  witnesses  on  the  trial  of 
the  cause.  This  is  true^  but,  nevertheless,  each  and  all  parties 
to  the  litigation  are  required  to  pay  their  proportionate  share 
of  the  $11^000  expenses  of  the  state  engineer's  office.  In  other 
words,  the  litigant  is  not  consulted  as  to  whether  or  not  he  is 
willing  to  accept  the  maps  and  report  of  the  state  engineer  as 
evidence  in  the  case,  but  he  must  pay  his  proportion  of  such 
costs,  and  if  he  is  dissatisfied,  counsel  for  defendants  are  charit- 
able enough  to  suggest  that  he  may  procure  such  other  evidence 
as  suits  him  to  impeach  the  record  of  the  state  engineer — so  long 
of  course,  as  he  is  willing  to  pay  for  the  evidence  furnished — 
not  at  his  request,  or  even  his  consent,  but  by  legislative  enact- 
ment. I  do  not  think  the  legislature  has  the  power  to  thns 
burden  the  people  of  the  state  who  are  so  unfortunate  as  to  have 
homes  dependent  upon  the  waters  of  an  unlitigated  stream. 
The  settlers  should  be  permitted  to  determine  their  rights  as 
between  themselves  by  such  evidence  as  seems  satisfactory  to 
them,  and  if  it  is  a  matter  of  state  interest,  it  is  the  duty  of 
the  state  to  provide  such  maps  and  records  at  the  expense  of 
the  state,  or  if  in  the  interest  of  the  future  applicants  for  the 
waters  of  such  streams,  then  the  burden  should  be  borne  by 
them,  or  the  state  for  them,  and  not  by  those  who  have  been 
diligent  and  industrious  in  procuring  what  they  had  a  right 
to  believe  was  a  home  and  sufficient  water  to  irrigate  it  without 
molestation  and  expense  imposed  upon  them  by  the  state.  It  is 
clear  to  me  that  they  have  this  right,  and  any  act  of  the  legis- 
lature attempting  to  provide  evidence  at  their  expense  in  the 
settlement  of  their  rights  as  between  themselves  or  future  ap- 
propriators  is  a  violation  of  section  19,  subdivision  3,  article  3 
of  the  state  constitution,  which  says :  "The  legislature  shall  not 
pass  local  or  special  laws  in  the  following  cases,  that  is  to  say, 
regulating  the  practice  of  courts  of  justice.*' 
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In  the  case  of  Bear  Lake  County  v.  Budge,  9  Idaho,  703,  75 
Pac.  614,  in  passing  upon  the  constitutionality  of  sections  34, 
35  and  36  of  the  act  in  question,  this  court  said:  '^We  have  a 
general  law  providing  how  the  summons  must  be  served  in 
•cases  to  quiet  title  or  determine  adverse  interests  to  private 
property,  and  the  provisions  therefor  in  the  act  under  consid- 
eration provide  a  difiPerent  method  brought  by  a  water  commis- 
fiioner  for  that  purpose.  Said  act  is  also  in  violation  of  our  stat- 
ute which  requires  suits  to  be  brought  in  the  name  of  the  real 
party  in  interest^'  I  concurred  in  that  opinion,  and  for  the  rea- 
son therein  enunciated  and  the  authorities  therein  cited  I  can- 
not concur  in  this.  If  sections  34,  35  and  36  were  special  leg- 
islation for  the  reasons  therein  stated,  then  section  37  is  special 
legislation  for  the  reason  that  it  attempts  to  provide  evidence 
and  charge  it  to  all  the  litigants  of  the  case,  irrespective  of 
whether  they  need  or  desire  it  or  not.  Again,  it  does  not  even 
leave  it  to  the  discretion  of  the  court  to  determine  who  should 

pay  for  this  special  class  of  evidence.  If  it  did,  there  would  be 
more  justification  in  the  law,  as  the  court  could,  in  the  interest 
of  justice,  charge  the  costs  of  his  class  of  evidence  to  such  claim- 
ants as  should  rightfully  pay  for  it. 

Another  serious  and  important  question  is  raised  and  urged 
by  the  plaintiff  in  this  action,  and  that  is  the  manner  in  which 
the  law  attempts  to  enforce  the  collection  of  the  costs  of  the 
state  engineer's  office.  It  provides  that  a  judgment  shall  be 
rendered  against  each  party,  let  him  be  plaintiff  or  defendant, 
but  does  not  say  in  whose  favor  the  judgment  shall  run,  hence 
tiie  question  arises.  How  shall  this  judgment  be  entered?  Not 
in  the  name  of  the  state  engineer,  for  the  reason  that  he  is  not 
a  party  to  the  action;  not  in  the  name  of  the  state  or  county, 
for  the  same  reason.  I  think  the  legislature  had  the  same  diffi- 
•culty  in  settling  this  question  that  confronts  me.  The  majority 
opinion  says:  ^^t  has  been  the  custom  of  courts  in  this  state  to 
apportion  the  costs  of  such  litigation  to  the  respective  parties, 
and  we  think  properly  so.  The  court  in  the  suit  in  question 
had  jurisdiction  and  power  to  so  apportion  such  costs.''  That 
is  true  so  far  as  all  costs  in  an  action  of  this  kind  may  be  con* 
•cemed  aside  from  the  cost  of  the  state  engineer's  office.  Here* 
Idaho,  Vol.  10—5 
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18  a  special  provision  of  the  law  providing  that  each  party  shall 
pay  his  proportion  of  tiiis  cost  and  that  a  judgment  shall  be  en* 
tared  for  it  Again^  we  ask,  in  whose  favor?  If  the  law  had 
provided  that  anyone  refusing  to  pay  his  proportion  of  this 
cost,  the  state,  or  the  plaintiff  in  the  action  should  pay  it,  and 
a  judgment  entered  against  the  party  refusing  to  pay,  in  favor 
of  the  party  paying  it>  then  the  court  could  enter  a  proper 
judgment 

I  apprehend  the  trial  court  will  find  difficulty  in  rendering 
a  judgment  that  will  have  validity  or  can  be  enforced. 

For  the  foregoing  reasons,  I  think  the  writ  should  issue. 


(May  26,  1904.) 

GATWARD  V.  WHEELEE. 

[77  Pac.  23.] 

Attachment — What  Amtdavit  Should  Contain. 

1.  An  affidavit  for  an  attachment  must  contain  an  allegation 
in  unequivocal  language  that  the  debt  sued  on  is  due  before  the 
writ  of  attachment  should  issue. 

(Syllabus  by  the  court.) 

APPEAL  from  the  District  Court  of  Shoshone  County,  from 
an  order  sustaining  a  motion  to  dissolve  and  discharge  an  at^ 
tachment  Judgment  affirmed.  Honorable  Ralph  T.  Morgan^ 
District  Judge. 

The  facts  are  stated  in  the  opinion. 

W.  T.  Stole,  for  Appellant 

If  the  term  ''indebted^'  has  no  legal  signification  there  might 
be  some  room  for  argument  The  supreme  court  of  Wisconsin  in 
the  case  of  Towbridge  v.  Sichler,  42  Wis.  420,  has  adjudicated 
the  meaning  of  the  word  "indebted.**  The  court  says :  'It  has- 
been  held  in  Louisiana  that  the  words  'really  indebted*  convey 
'the  idea  of  a  debt  actually  due  and  payable;  not  debitum  in^ 
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ffraesenti,  solvendum  in  futuro.  No  weight  eeems  to  have  been 
given  to  the  adverb  '^really/*  {Parmele  v.  Johnston,  15  La. 
429;  WUeax  v.  Jamieson,  20  Colo.  158,  a6  Pac.  902;  1  Estee's 
Pleading  and  Practice,  sec.  605;  Bliss  on  Code  Pleading,  sec.  152, 
210;  Farran  v.  Sherwood,  17  N.  Y.  227;  Mayes  v.  Goldsmith, 
68  Ind.  94.)  The  second  ground  for  discharging  the  attach- 
ment was  that  the  affidavit  therefor  was  insufficient,  in  that  the 
indebtedness  therein  mentioned  was  not  stated  to  be  due  at  the 
time  of  the  execution  or  filing  of  the  affidavit,  or  at  the  be- 
ginning of  the  action,  or  at  alL  Here  we  have  the  same  ques- 
tion presented  to  the  court  of  the  meaning  of  the  word  ^'indebt- 
edness,'^ except  that  the  affidavit  and  its  contents  depend  en- 
tirely upon  the  statute  and  not  upon  the  common  law.  If, 
therefore,  the  statute  is  complied  with,  that  is  all  that  can  be 
required.  It  must  be  observed  that  the  remedy  of  attachment 
is  extraordinary,  resting  wholly  upon  authority  from  the  statute. 
It  is  a  creature  of  legislative  enactment,  and  all  steps  prescribed 
by  the  statute  must  be  strictly  followed  in  substance.  (Drake 
on  Attachment,  par.  97;  Cal.  Code  Civ.  Proc.,  sec.  538; 
Weaver  v.  Hayward,  41  Cal.  117;  Trowbridge  v.  Sickler,  42 
Wis.  417;  Quarles  v.  Robinson,  2  Pinn.  97  (1  Chand.  29); 
Lenox  v.  Howland,  3  Cain'es,  323.)  It  is  true  that  in  many 
states  the  authorities  hold  tiiat  the  words  ''is  due''  or  "is  now 
due''  are  necessary  to  the  affidavit,  but  an  examination  of  those 
decisions  will  disclose  that  the  statute  of  those  states  requires 
a  recital  in  words  that  the  debt  ''is  due."  In  Michigan,  for  in- 
stance, the  authorities  hold  an  affidavit  insufficient  and  the 
court  vritiiout  jurisdiction,  unless  it  is  stated  that  the  debt  i« 
due;  this  is  because  ihe  statute  in  words  requires  it  (Mathews 
V,  Densmore,  43  Mich.  461,  5  K  W.  669 ;  Cross  v.  McMahon,  17 
Mich.  611,  97  Am.  Dec.  203;  Wells  v.  Parker,  26  Mich.  102.) 
lliese  authorities  do  not  conflict  nor  confuse  the  Idaho  statute. 
On  the  other  hand,  it  clears  our  position  and  renders  the  affida- 
vit sufficient.  The  simple  and  elementary  principle  contended 
for  here  is  that  it  is  never,  under  any  circumstances,  necessary 
to  go  beyond  what  the  statute  requires ;  but  that  it  is  necessary 
to  fulfill  the  terms  of  the  statute.  The  supreme  court  of  Idaho 
is  directly  in  accord  with  this  principle  of  law,  it  being  an- 
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nounced  in  the  case  of  KetJis  v.  McAulay,  8  Idaho,  568,  69  Pac. 
639. 

A.  A.  Crane  and  C.  W.  Beale,  for  Respondents. 

The  declaration  in  the  complaint  that  the  defendants  were  in- 
debted to  the  plaintiffs,  nnder  the  decision  of  this  court,  is  not 
a  sufficient  declaration  npon  which  to  found  a  judgment  on  ao- 
<?ount  for  goods,  wares  and  merchandise.  In  the  case  of  Holton 
V.  Sand  Point  Lumber  Co.,  7  Idaho,  673,  64  Pac.  889,  this  court 
held  that  the  complaint  must  contain  a  declaration  that  the  ac- 
count or  debt  sued  upon  was  due  at  the  time  of  the  commence- 
ment of  the  action.  The  complaint  in  said  action  did  not  con- 
tain any  positive  declaration  that  the  debt  was  due ;  to  which  a 
demurrer  was  filed  charging  the  same  to  be  insufficient  for  that 
reason,  which  demurrer  was  by  the  lower  court  overruled,  and 
which  ruling  of  the  lower  court  this  court  held  to  be  error.  An 
attempt  was  made  to  join  the  wife  of  the  defendant  in  the  ac- 
tion brought  upon  what  the  complaint  alleges  to  be  a  community 
debt,  and  that  in  the  face  of  the  decision  of  Jaechel  v.  Pease, 
G  Idaho,  131,  63  Pac.  399,  which  holds  that  a  married  woman 
not  only  cannot  be  sued  for  the  debt  of  the  community,  but 
cannot  even  make  a  contract  binding  herself  to  pay  the  com- 
munity debt.  The  affidavit  for  attachment  does  not  allege  that 
the  indebtedness  sued  upon  was  due.  {Kerns  v.  McAulay,  8 
Idaho,  668,  69  Pac.  639.) 

STOCKSLAGER,  J.— This  case  is  here  for  review  on  two 
appeals  from  the  district  court  of  Shoshone  county.  December 
14,  1903,  plaintiffs  filed  their  complaint  in  the  district  court 
praying  for  a  judgment  against  defendants  for  the  sxmi  of  $3,- 
129.26;  on  the  same  day  the  clerk  of  the  district  court  issued 
an  attachment,  and  on  the  twenty-ninth  day  of  December  the 
sheriff  returned  the  writ  ^dth  his  service  showing  he  had  levied 
on  certain  real  estate  in  Shoshone  county  alleged  to  be  the  prop- 
erty of  defendants. 

At  the  time  of  filing  the  complaint  the  plaintiffs  caused  to 
be  filed  an  affidavit  for  attachment,  to  wit:  *'That  the  defend- 
ants are  indebted  to  the  plaintffs  in  the  sum  of  $3,129.26  over 
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and  aboY6  all  legal  setoffs  or  coxinterclaims  upon  an  account 
for  the  reasonable  value  of  goods,  wares  and  merchandise  sold 
to  defendants  by  the  plaintiffs  between  January  1,  1903,  and 
December  10,  1903,  and  that  the  payment  of  the  same  has  not 
been  secured  by  any  mortgage  or  lien  upon  real  estate  or  personal 
property  or  any  pledge  of  personal  properly/'  On  the  same 
day  the  complaint  and  affidavit  were  filed  and  an  undertaking 
in  the  sum  of  $3,129.26  was  also  filed  with  the  National  Surety 
Company,  a  corporation,  of  New  York,  as  surety.  The  obliga- 
tion in  the  undertaking  is  as  follows:  ^^The  condition  of  the 
forgoing  obligation  is  such  that  if  the  defendants  above  named 
recover  judgment  in  said  action,  or  if  the  attachment  therein 
be  wrongf uUy  issued,  the  plaintiffs  will  pay  all  costs  that  may 
be  awarded  ix>  defendants  and  all  damages  which  they  may  sus- 
tain by  reason  of  the  attachment,  not  exceeding  the  sum  speci- 
fied in  this  imdertaking.'^  I 

On  the  fourth  day  of  January,  1904,  counsel  for  defendants 
moved  to  set  aside,  dismiss  and  quash  the  levy  and  service  of 
the  writ  of  attachment  in  said  action,  and  to  discharge  the  said 
writ  of  attachment  heretofore  issued  herein  on  the  ground  that 
the  said  writ  of  attachment  was  improperly  and  irregularly 
issued  in  said  action  for  the  following  reasons,  to  wit: 

'^1.  That  the  complaint  in  said  action  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action  against  said  defendants 
or  either  of  them. 

''2.  That  the  affidavit  for  attachment  filed  in  said  action  was 
defective  and  insufficient  in  this:  that  it  does  not  state  that 
the  indebtedness  mentioned  in  said  affidavit  was  due  at  the  time 
of  the  execution  or  filing  of  said  affidavit  or  at  the  beginning  of 
said  action,  or  due  at  iJl. 

"3.  That  the  undertaking  on  attachment  filed  in  said  action 
was  defective,  insufficient  and  void  and  not  such  an  undertaking 
as  required  by  the  laws  of  the  state  of  Idaho/' 

The  provisions  of  section  4304  of  the  Code  of  Civil  Pro- 
cedure of  the  state  of  Idaho,  as  amended  by  the  act  of  the 
legislature  of  said  state,  approved  on  the  fourteenth  day  of 
February,  1899,  and  the  act  of  February  23,  1899,  regulating 
surety  companies  found  on  pages  337,  338,  339  and  340  of  the 
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General  Laws  of  fhe  state  of  Idaho^  ....  and  tiiat  said  under* 
taking  does  not  show  and  was  not  accompanied  witii  any  evi- 
dence^ docnmentary  or  otherwise,  showing  prima  facie  that  the 
surety  company  mentioned  in  said  undertaking  had  qualified 
to  do  business  in  the  state  of  Idaho. 

On  January  8th  it  is  shown  by  the  court  proceedings  that 
this  case  was  placed  on  the  calendar  on  motion  of  counsel  for 
defendants,  and  the  following  order  made:  **At  this  day  on 
motion  of  C.  W.  Beale,  Esq.,  of  counsel  for  the  defendants, 
this  cause  was  ordered  placed  on  the  calendar,  whereupon  the 
demurrer  of  the  defendants  and  the  motion  of  the  defendants 
to  discharge  the  attachment  heretofore  issued  herein  came  on 
to  be  heard  before  the  court After  argument  by  coun- 
sel the  said  demurrer  was  stistained  and  the  motion  allowed.'' 

On  the  same  day  plaintiffs  gave  notice  of  their  intention  to 
appeal  from  the  order  dissolving  the  attachment  and  filed  their 
undertaking  in  the  sum  of  $6^300,  being  double  the  amount 
of  the  claim  sued  for  conditioned  for  the  payment  of  all  costs 
and  damages  that  may  be  awarded  against  the  plaintiffs.  On 
the  ninth  day  of  January,  1904,  the  court  made  the  following 
entry: 

'The  motion  of  the  defendants  in  the  above-entitled  action 
to  discharge  the  writ  of  attachment  issued  in  this  action  came 
on  to  be  heard  before  said  court  on  the  eighth  day  of  January, 

1903,  in  open  court,  counsel  appearing  for  plaintiffs  and  de- 
fendants and  the  court  being  fully  advised  in  the  premises 
makes  its  order  granting  said  motion,  Wherefore  it  is  hereby 
ordered  that  the  said  writ  of  attachment  heretofore  issued  in 
the  above-entitled  action  be,  and  the  same  hereby  is  discharged. 

"Done  in  open  court  this  ninth  day  of  January,  A.  D.  1904. 

'Tl.  T.  MORGAN, 
"District  Judge.'' 

From  this  order  an  undertaking  was  filed  in  the  sum  of 
$6,300,  double  the  amount  involved  in  the  suit,  to  stay  pro- 
ceedings on  the  attachment.     On  the  ninth  day  of  January, 

1904,  the  following  bill  of  exceptions  was  settled  and  allowed : 

"Be  it  remembered  that  on  the  eighth  day  of  January,  1904, 
the  above-entitled  cause  came  on  for  hearing  upon  defendants' 


Digitized  by  VjOOQIC 


May,  1904.]  Oatward  v.  Whbslbr.  71 

Opinion  of  the  Court — Stockslager,  J. 

motion  to  discharge  the  writ  of  attachment  herein,  and  after 
argument  by  cotmsel  for  respectiTe  parties,  the  court  granted 
said  motion,  that  thereafter  and  on  the  ninth  day  of  January, 
1904,  the  defendants  presented  to  the  court  an  order  discharg- 
ing said  attachment  dated  the  ninth  day  of  January,  1904. 
Thereupon  the  counsel  for  plaintiffs  objected  to  the  signing 
of  said  order  as  of  date  January  9,  1904,  and  requested  the 
court  to  sign  said  order  discharging  said  attachment  as  of  date 
January  8,  1904,  which  said  request  the  court  refused,  and 
feigned  said  order  as  of  January  9,  1904;  to  the  refusal  of  the 
court  to  sign  said  order  as  of  January  8,  1904,  as  requested, 
plaintiffs  excepted  and  the  exception  was  allowed.  The  fore- 
going bill  of  exceptions  is  signed  and  settled  by  the  court  this 
ninth  day  of  January,  1904. 

'"R.  T.  MORGAN, 
*'Judge.'' 

On  January  8,  1904,  a  certificate  signed  by  John  H.  Meyer, 
Insurance  Commissioner  for  the  state  of  Idaho,  was  filed  in 
the  district  court  of  Shoshone  county,  stating  that  the  Na- 
tional Surety  Company,  346  Broadway,  New  York,  N.  Y.,  is 
duly  licensed  to  transact  business  in  the  state  of  Idaho  imtil 
April  30,  1904. 

From  this  record  it  will  be  seen  that  the  only  question  be- 
fore us  for  determination  is  the  sufficiency  of  the  various  steps 
taken  in  aid  of  the  attachment  proceeding. 

It  is  nrged  by  coimsel  for  respondents  in  support  of  his 
motion  that  the  affidavit  is  defective,  in  that  it  did  not  allege 
that  the  debt  sued  upon  was  due  at  the  time  of  making  and 
filing  the  affidavit,  and  in  support  of  this  contention  cites  Kerns 
V.  McAuIay,  8  Idaho,  658,  69  Pac.  539. 

The  above  decision  was  rendered  by  this  court  June  4,  1902, 
and  in  passing  upon  an  affidavit  similar  in  terms  to  the  one 
under  consideration,  this  court,  speaking  tiirough  Mr.  Justice 
Sullivan,  says :  *'Said  statute  in  terms  does  not  require  the  affi- 
davit to  state  that  the  indebtedness  is  due,  but  by  necessary  im- 
plication it  clearly  requires  it.^' 

We  have  carefully  reviewed  the  authorities  cited  by  counsel 
for  appellant,  to  wit :  Drake  on  Attachment,  pax.  97,  sec.  107 ; 
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Weaker  v.  Hagwari,  41  Cal.  117 ;  Idaho  Bev.  Stats.,  sec  4303, 
STibi  1;  Trowbridge  v.  SicJeler,  42  Wis.  417,  and  cases 
there  cited;  2  Chitty's  Pleading,  385;  Mathews  v.  Densmore, 
43  Mich.  461,  6  N.  W.  669,  and  cases  cited;  Wilcox  v.  Jami^ 
son,  20  Colo.  158,  36  Pac.  902. 

We  find  nothing  in  these  authorities  that  we  think  would 
warrant  us  in  changing  our  views  expressed  in  Kerns  v.  Mc-- 
Aulay.  The  attachment  law  is  seyere  enough  in  its  terms  in 
this  state,  and  we  think  the  affidavit  should  stete  in  unequivocal 
language  that  the  deht  is  due  before  the  writ  should  issue* 
It  certainly  cannot  be  said  that  under  the  terms  of  the  statute 
a  writ  of  attachment  can  legally  issue  until  the  debt  is  due, 
and  this  being  true,  it  was  evidently  the  intention  of  the  legis- 
lature that  such  fact  should  be  shown  by  the  affidavit. 

Other  errors  are  assigned,  but  as  our  views  above  expressed 
entirely  dispose  of  the  question  of  the  sufficiency  of  the  affi- 
davit for  attachment,  we  deem  it  unnecessary  to  pass  upon  them. 

The  order  of  the  court  appealed  from  is  affirmed,  with  costs 
to  respondents. 

Sullivan,  0.  J.,  and  Ailshie,  J.,  concur. 


(May  27,  1904.) 

HUNTER  V.  PORTEB. 
[77  Pac.  434.] 

Notice  to  Pat  Runt  ob  Subbendeb  Possession — Option  to  Tebmin- 
ATB  Lease — Unlawful  Detaineb — ^Defenses  in  Unlawful  De- 

TAINEB — Ck)UNTEBCLAIM — CrOSS -COMPLAINT — ^WhEN  EaCH  AVAIL- 
ABLE— Breach  or  Covenant  by  Lessor — Imfued  Covenant  or 
Fitness  of  Premises. 

1.  A  notice  by  the  landlord  to  his  tenant  under  Bections  6093 
and  5094,  Revised  Statutes,  requiring  him  to  pay  rent  due  or  sur- 
render possession,  describing  the  premises  and  naming  the  amount 
due,  is  a  substantial  compliance  with  the  statute  and  is  held  suffi* 
dent. 
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2.  Where  the  lessor  by  the  terms  of  a  lease  reserves  to  himself 
an  option  to  terminate  the  lease  upon  service  of  a  thirty  days' 
notice  after  breach  by  the  tenant  of  some  covenant  thereof,  he  is 
not  thereby  precluded  from  pursuing  his  remedy  under  section  5093, 
Bevised  Statutes,  in  case  the  tenant  fails  to  pay  rent  when  due. 

8.  The  service  of  notice  and  commencement  of  action  under  sec- 
tions 5093  and  5106,  Bevised  Statutes,  for  failure  to  pay  rent 
when  due,  does  not  primarily  terminate  or  forfeit  the  lease,  but 
a  payment  of  the  rent  together  with  interest,  damages  found 
and  costs  at  any  time  within  five  days  after  judgment  keeps 
the  lease  alive  and  saves  it  from  forfeiture. 

4.  Chapter  4  of  title  3  of  the  Code  of  Civil  Procedure,  Revised 
Statutes  of  1887,  provides  a  "Summary  Proceeding  for  Obtaining 
Possession  of  Real  Property,''  and  an  action  prosecuted  thereunder 
by  the  landlord  for  an  unlawful  detainer  by  the  tenant  is  not  sub- 
ject to  counterclaim  or  cross-complaint  the  same  as  ordinary  ac- 
tions. 

5.  In  an  action  for  unlawful  detainer  a  daim  for  unliquidated 
damages  arising  out  of  a  breach  of  a  covenant  made  by  the  lessor 
is  not  a  proper  matter  for  counterclaim  or  cross-action  under  sec- 
tions 4184  and  4188,  Revised  Statutes. 

6.  A  cross-complaint  under  section  4188,  Revised  Statutes,  must 
relate  to  or  depend  upon  the  contract  or  transaction  on  which  the 
main  case  is  founded  or  affect  the  property  to  which  the  action  re- 
lates, but  does  not  necessarily  seek  its  relief  against  all  or  any  of 
the  original  plsintiffs  or  defendants. 

7.  A  counterclaim,  while  it  must  exist  in  flavor  of  the  defendant 
and  against  the  plaintiff,  may,  in  other  respects,  go  further  than  a 
oroes-complaint,  and^  if  the  cause  of  action  arose  on  contract  may 
set  forth  any  other  cause  of  action  arising  on  a  contract  as  a 
counterclaim  thereto. 

8.  Where  an  agreement  of  lease  refers  to  the  premises  demised 
as  a  "Cold  Storage  Building*'  not  merely  as  a  description  of  the 
situs  but  as  a  designation  of  its  character,  and  contains  a  stipu- 
lation restricting  its  use  to  such  articles  as  are  ordinarily  required 
to  be  stored  for  preservation,  in  auch  a  place  as  is  commonly 
known  and  designated  as  a  ''cold  Storage  Building,"  an  implied 
warranty  of  fitness  for  such  use  and  purpose  will  arise  therefrom. 

(Syllabus  by  the  court.) 

APPEAL  from  District  Court  in  and  for  Latah  County. 
Honorable  Edgar  C.  Steele,  Judge. 

From  a  judgment  for  plaintiff  and  an  order  denying  defend- 
ant's motion  for  a  new  trial,  defendant  appeals.  Judgment  for 
rents  and  possession  of  premises  and  costs  is  affirmed. 
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I.  N.  Smith,  for  Appellant 

It  18  first  contended  that  the  court  erred  in  not  granting  the 
nonsuit.  The  thirty  days'  notice  provided  in  the  lease  was  not 
given;  hence  the  lease  has  never  terminated.  The  action  for 
^^unlawful  detainer''  is  based  upon  the  idea  that  the  relation 
of  landlord  and  tenant  existed,  but  through  some  event — Elapse 
of  time,  or  breach  of  condition  and  notice — ^the  tenancy  has 
terminated,  and  notwithstanding  the  rights  of  the  tenant  have 
ceased,  he  still  continues  in  possession  without  the  consent  of 
the  landlord.  There  is  nothing  in  this  case  that  shows  that 
the  tenancy  has  ever  terminated.  The  parties  by  their  contract, 
fixed  the  time  of  notice  of  election  to  terminate  the  some,  and 
this  election  was  never  exercised.  This  being  true,  the  cause 
could  not  be  maintained  as  an  action  of  imlawful  detainer. 
The  time  stipulated  in  this  lease  was  one  of  the  considerations 
thereof.  Notice  for  that  period  was  necessary.  (18  Ency.  of 
Law,  2d,ed.,  pp.  113,  630;  PicJeard  v.  Kleis,  66  Mich.  604,  23 
N.  W.  329;  Bauer  v.  Knohle,  51  Minn.  358,  63  N.  W.  805; 
King  v,  Connolly,  61  Cal.  181;  Langley  v.  Ross,  65  Mich.  163, 
20  N.  W.  886.)  The  discussion  heretofore  indicated  as  to  the 
covenant  in  this  lease  relative  to  the  fitness  of  the  premises  is 
sustained  by  Wolfe  v.  Arrot,  109  Pa.  St  473,  1  Ati.  333.  The 
offer  to  prove  the  circumstances  surrounding  the  execution  of 
this  lease,  the  relation  of  the  parties,  each  to  the  other,  and  to 
the  subject  matter  of  the  lease,  the  representations  at  the  time 
of  the  execution  of  the  contract,  and  the  offer  of  the  written 
document  shown,  were  proper.  {Mayer  v,  Goldberg  ei  d,,  116 
Wis.  96,  92  N.  W.  556  (court  is  required,  etc.) ;  Chicago  B.  /. 
4&  p.  By.  Co.  V.  Denver  £  B.  G.,  143  U.  S.  596, 12  Sup.  Ct  Bep. 
479,  36  L.  ed.  277;  Winona  &  Si.  Paul  L.  Co.  v.  Minnesota, 
159  U.  S.  631,  16  Sup.  Ct  Bep.  83,  40  L.  ed.  247.)  The  con- 
struction of  the  instrument,  as  given  by  Porter  heretofore  set 
out,  to  the  effect  that  "cold  storage  building"  was  an  expres- 
sion used  to  call  for  and  require  a  frost-proof  building,  was  not 
denied ;  that  shows  the  construction  which  the  parties  placed  on 
this  document  This  controls  in  cases  of  this  kind.  In  addi- 
tion, the  discussion  heretofore  has  amply  shown  that  the  parties 
intended  this  building  should  be  a  frost-proof  building.     (Top- 
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liff  V.  Tofiiff,  122  U.  8.  121,  7  Sup.  Ct.  Hep.  1057,  30  L.  ed. 
1110.)  The  true  intention  of  the  parties  controls.  {Home  of 
ike  Friendless  v.  Rouse,  8  Wall.  437,  19  L.  ed.  495;  Porter  v. 
Alien,  8  Idaho,  368,  69  Pac.  105.)  Hunter  undertook  to  do 
irhat  the  lease  called  upon  him  to  do,  i.  e.,  to  '^complete*'  the 
construction  of  the  building  so  it  would  be  fit  for  use  as  a 
storage  house.  Not  having  done  so,  he  is  liable  for  the  loss 
"which  followed,  which  was  attributable  to  his  failure  to  perform 
the  plain  requirements  of  the  contract.  (Swift  v.  East  Water- 
ho  Hotel  Co.,  40  Iowa,  322;  McCoy  v.  Oldham,  1  Ind.  App. 
372,  50  Am.  St.  Kep.  208,  27  N.  E.  647;  Culver  v.  Hill,  68 
Ala.  66,  44  Am.  Rep.  134;  Young  v.  Collett,  63  Mich.  331,  29 
N.  W.  850;  Bentley  v.  Taylor,  81  Iowa,  306,  47  N.  W.  69,  9 
L.  B.  A.  772;  Vaughan  v.  Matlock,  23  Ark.  9;  Tyler  v.  Disbrow, 
40  Mich.  416 ;  Lane  v.  Pacific  &  I.  N.  Ry.  Co.,  8  Idaho,  230,  67 
Pac.  566;  La  Farge  v.  Mansfield,  31  Barb.  346.) 

Forney  &  Moore  and  G.  W.  Suppiger,  for  Bespondent 

The  failure  of  tiie  appellant  to  comply  with  the  written  de- 
mand to  pay  rent  or  surrender  possession  of  the  premises  for  a 
period  of  three  days  after  service  of  the  written  demand  oper- 
ated as  a  forfeiture  of  the  estate  of  the  tenant  (Bev.  Stats. 
1887,  sees.  6093,  6106;  Brummagim  v.  Spencer,  29  Cal.  662.) 
The  pleading  of  the  appellant  designated  a  '^cross-complainf^ 
is  a  counterclaim,  under  the  statutes,  the  same  being  an  alleged 
cause  of  action  existing  in  favor  of  the  appellant,  who  was  de- 
fendant below,  and  against  ihe  respondent,  who  was  plaintiff 
below.  {Stevens  et  al.  v.  Home  Savings  etc.  Assn.,  6  Idaho, 
741,  61  Pac.  986.)  This  being  a  special  proceeding  for  the 
summary  possession  of  real  property,  the  counterclaim  set  up 
in  appellant^s  alleged  cross-complaint  is  not  permissible. 
{Moroney  v.  Hellings,  110  Cal.  219,  42  Pac.  660;  Kelly  v. 
Teague,  63  Cal.  68;  Van  Every  v.  Ogg,  69  Cal.  563;  Warbur- 
ton  v.  Doble,  38  Cal.  619 ;  Phillips  v.  Lodge  No.  6,  F.  dk  A.  M., 
8  Wash.  629,  36  Pac.  476;  Ralph  v.  Lomer,  3  Wash.  401,  28 
Pac.  760;  McSloy  v.  Ryan,  27  Mich.  (Cooley)  109.)  Even 
if  the  description  of  the  building  contained  in  the  lease 
should  be  held  to  be  a  warranty  of  the  fitness  of  the  build- 
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ing    demised^    and    if,    before    storing    apples    therein,    tiie 
building    was    known,    by    the     appellant,    to    be    unfit  for 
the  storage  of  apples,  and  the  appellant  proceeded  to  store 
his   apples   therein   and  suflfered   loss   by   reason   of   the   un- 
fitness  of   the  building,   he    is    guilty    of   contributory   neg- 
ligence and  cannot  recover,    or    at   least  the   law    of    avoid- 
able consequences  should   apply.     (1    Sedgwick   on   Damages,, 
sec.  209.)     This  brings  us  to  a  consideration  of  a  proposition 
of  law  which,  in  our  opinion,  is  decisive  of  quite,  if  not  all,  of 
the  errors  assigned  by  the  appellant.     Our  laws  relating  to  un- 
lawful detainer  were  taken  from  the  statutes  of  California,  and 
while  the  California  statutes  relating  to  this  subject  that  have 
been  construed  by  the  court  in  the  citations  to  follow  have  not 
been  couched  in  the  same  language,  they  were  identical  in  scope^ 
object  and  intent    In  the  case  of  Warburion  v.  Doble,  38  CaL 
619,  the    supreme  court   of  California   in  1869,  through  Mr* 
Justice  Rhodes,  said:  "A  setoff  or  counterclaim  is  not  admis- 
sible in  actions  of  this  class,  and  it  makes  no  difference  whether 
it  be  a  demand  for  money  or  a  previous  forcible  entry  of  the 
plaintiff.'*    This  action  was  in  forcible  entry  and  detainer,  but 
was  prosecuted  under  the  same  summary  proceedings  for  the 
possession  of  the  property  that  the  respondent  prosecuted  the 
case  at  bar  in  the  lower  court     (Kelly  v.  Teague,  63  Cal.  68 ; 
Borden  v.  SacJeett,  113  Mass.  214;  Moroney  v.  Eellings,  110 
Cal.  219,  42  Pac.  660.) 

AILSHIE,  J.— On  the  twenty-third  day  of  August,  1901^ 
the  plaintiff  and  defendant  entered  into  a  written  agreement 
of  lease,  whereby  the  plaintiff  let  to  the  defendant  a  cold  stor- 
age building  in  the  city  of  Kendrick,  Latah  county,  for  a  period 
of  one  year.  It  was  agreed  that  in  addition  to  doing  certain 
work  and  making  certain  improvements  the  lessee  should  pay 
the  sum  of  $300  as  rental  for  the  premises ;  $100  to  be  paid  on 
or  before  the  fifteenth  day  of  September,  1901,  and  $200  on 
or  before  the  fifteenth  day  of  January,  1902.  Defendant,  the 
lessee,  entered  into  possession  of  the  premises  and  paid  the  first 
installment  of  rent  but  failed  to  make  the  payment  which  fell 
due  January  16,  1902.  After  the  defendant  made  default  in 
the  payment  of  rent,  and   on  the  eighteenth  day  of  January,  . 
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1902,  the  plaintiff  served  notice  on  him,  under  the  provisions 
of  subdivision  2  of  section  5093  and  section  5094,  Bevised 
Statutes,  requiring  defendant  to  pay  the  rent  due  or  surrender 
possession  of  the  premises.  The  defendant  neglected  and  re- 
fused  to  pay  the  rent  or  to  deliver  the  possession  of  the  prem- 
ises, and  on  the  twenty-fourth  day  of  April,  1902,  the  plaintiff 
<x>nimenced  his  action  in  the  district  court  in  and  for  Latah 
<;ounty,  alleging  his  cause  of  action  in  the  usual  form,  charging 
the  defendant  witii  an  unlawful  detainer  of  the  property  and 
premises  after  default  in  payment  of  rent  and  the  service  of  the 
statutory  notice  for  the  payment  of  the  same  or  delivery  of  pos- 
session. The  defendant  answered  this  complaint  setting  up  as 
an  exhibit  a  copy  of  the  lease  and  specially  pleading  certain 
<!ovenant8  and  options  therein  contained,  and,  after  pleading 
several  separate  defenses,  filed  a  cross-complaint  alleging  that 
the  plaintiff  had  violated  and  broken  various  of  his  covenants 
with  reference  to  the  construction  and  condition  of  the  premises 
demised,  and  that  by  reason  thereof  the  defendant,  lessee,  had 
sustained  damages  in  the  aggregate  amount  of  $2,050,  and 
prayed  judgment  against  the  plaintiff  for  that  sum.  The  case 
went  to  trial  and  the  evidence  was  introduced  both  on  the  part 
of  the  plaintiff  and  defendant,  and  findings  of  fact  and  conclu- 
sions of  law  were  made  and  filed,  finding  that  the  defendant  was 
guilty  of  unlawful  detainer,  and  also  finding  against  him  on  all 
tlie  allegations  of  his  cross-complaint.  Thereupon  judgment 
was  entered  in  the  usual  form  for  the  rents  and  damages  and 
for  cancellation  of  the  lease  and  the  restoration  of  the  plaintiff 
to  the  possession  of  his  premises. 

Defendant  prepared  and  had  settled  his  statement  and  bill  of 
exceptions  and  thereafter  moved  for  a  new  trial,  and  has  ap- 
pealed from  the  judgment  and  the  order  denying  his  motion 
for  a  new  trial. 

In  the  first  place  it  is  contended  that  the  notice  served  by  plain- 
tiff upon  defendant  for  the  payment  of  rent  or  delivery  of 
possession  is  not  a  sufficient  notice  under  sections  5093  and 
5094,  Bevised  Statutes.  We  have  carefully  examined  the  notice 
and  compared  it  with  the  requirements  of  those  provisions,  and 
are  satisfied  from  such  examination  that  it  is  a  sufficient  and 
substantial  compliance  therewith.     The  notice  is  as  follows: 
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"To  L.  A.  Porter,  Tenant  in  Possession: 

'Ton  are  hereby  required  to  pay  the  rent  of  the  premises  here- 
inafter described,  and  which  you  now  hold  possession  of,  amount- 
ing to  the  sum  of  two  hundred  dollars,  being  the  amount  now 
due  and  owing  to  me  by  you  as  the  balance  of  the  rent  due  for 
the  term  from  the  first  day  of  September,  A.  D.  1901,  until 
the  first  day  of  September,  1902,  or  deliver  up  possession  of 
the  same  to  me,  or  I  shall  institute  legal  proceedings  against 
you  to  recover  possession  of  said  premises,  with  treble  rent. 

''Said  premises  are  situated  in  the  Town  of  Kendrick,  Latah 
County,  Idaho,  and  are  described  as  follows: 

'*A11  that  certain  brick  storage  house  situate  in  block  B^ 
Addison^s  addition  to  the  town  of  Kendrick^  Idaho,  designated 
and  known  as  'Hunter's  Cold  Storage/ 

'T)ated  at  Kendrick,  Idaho,  January  18,  A.  D.  1902. 

"Respectfully, 
(Signed)  "LEWIS  HUNTER/' 

The  next  and  most  serious  contention  urged  by  appellant 
is  that  this  action  could  not  be  maintained  under  the  express 
terms  of  the  lease  and  the  statutes  applicable  thereto  until  a 
thirty  days'  notice  had  first  been  given  notifying  the  tenant  of 
the  lessor's  intention  to  exercise  his  option  to  terminate  such 
lease,  and  thereafter,  and  upon  the  expiration  of  the  thirty 
days'  notice,  the  service  of  a  further  notice  of  three  days  to 
quit  and  surrender  the  premises.  This  position  rests  upon  the 
following  provision  found  in  the  lease :  "And  it  is  further  cove- 
nanted that  if  said  payments  of  rent  or  either  of  them,  whether 
the  same  be  demanded  or  not,  are  not  paid  when  they  come  due^ 
or  if  said  leased  premises  be  appropriated  to  any  other  purpose 
or  use  than  as  herein  specified,  except  by  written  consent,  or 
waste  of  any  kind  shall  be  made  or  committed  thereon,  or  if 
any  part  of  said  demised  premises  be  underlet  without  the  con- 
sent of  the  said  first  party,  as  herein  provided,  or  if  this  lease 
assigned  by  act  of  the  said  second  party  or  by  operation  of  law^ 
or  if  said  party  of  the  second  part  shall  fail  or  neglect  to  perform 
any  of  the  covenants  by  him  to  be  kept  and  p^formed,  then 
said  party  of  the  first  part  shall  have  the  righij,  at  his  option 
(and  such  right  is  hereby  expressly  reserved  by  him)  to  termin- 

/ 
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ate  said  lease^  and  any  and  all  rights,  iaterest  or  estate  fhe  said 
party  of  the  second  part  may  haye  in  or  to  said  premises  or  any 
portion  thereof,  by  giving  said  lease  or  the  occupant  of  said 
premises  thirty  days^  notice  in  writing,  signed  by  the  first  party 
or  his  agenty  or  attorney  of  his  intention  to  so  terminate  said 
lease." 

It  is  argned  by  the  appellant  that  since  the  lessor  has  -never 
served  a  thirty  days'  notice  in  the  exercise  of  this  option  to  ter- 
minate the  lease  and  has  in  fact  never  terminated  the  lease 
nnder  that  option  reserved  to  himself  in  the  lease,  that  the  ten- 
ant was  therefore  in  possession  by  the  permission  of  his  landlord ; 
and  that  the  service  of  the  thirty  days'  notice  could  not  operate 
as  a  withdrawal  of  such  permission  and  convert  him  into  an 
unlawful  detainer.  The  respondent,  on  the  other  hand,  urges 
that  this  stipulation  did  not  take  from  the  landlord  his  right 
to  pursue  the  statutory  remedy  in  case  of  a  default  in  payment 
of  rent,  and  that  even  tiiough  the  tenant  failed  to  pay  the  rent 
when  due,  the  landlord  was  not  obliged  to  exercise  his  option 
to  terminate  the  lease  unless  he  should  see  fit  so  to  do.  In  other 
words,  he  contends  that  the  lessor  might  pursue  the  statutory 
remedy  and  leave  the  lessee  to  the  exercise  of  his  statutory 
privilege  of  paying  the  rent  due  and  thereby  saving  the  lease 
from  lapse  or  forfeiture.  Plaintiff  contends  that  if  he  chose 
not  to  exercise  his  option  and  to  be  more  lenient  in  this  re- 
spect toward  the  lessee  than  he  might  have  been,  that  the  lessee 
had  no  right  of  complaint. 

We  are  unable  to  see  wherein  this  stipulation  is  in  any  way 
violated  by  the  landlord  pursuing  his  statutory  remedy  as  he 
has  done  in  this  case.  In  such  a  proceeding  as  this  it  is  not 
contended  that  the  lease  is  terminated,  and  it  is  not  upon  that 
theory  that  such  an  action  founded  upon  failure  to  pay  rent 
is  prosecuted.  Here  the  landlord  seeks  primarily  to  secure  pay- 
ment of  the  rent  due,  and,  as  an  alternative,  in  case  the  rent 
is  not  paid,  to  secure  possession  of  the  premises.  The  law  has 
])rovided  that  the  tenant  cannot  retain  the  rental  value  of  the 
premises  and  also  the  possession  of  the  premises  after  com«^ 
pletion  of  the  service  of  the  statutory  notice.  It  should  be  ob- 
served that  the  stipulation  over  which  this  controversy  arose 
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was  not  a  stipulation  extending  the  time  for  payment  of  rent, 
neither  does  it  grant  to  the  tenant  any  immunity  from  the  pay- 
ment thereof.  It  simply  gives  to  the  lessor  the  right,  upon 
breach  of  any  of  the  covenants  on  the  part  of. the  lessee,  to 
absolutely  terminate  the  lease,  but  provides  that  in  case  he  shall 
choose  to  exercise  this  option,  he  shall  give  a  thirty  days^  notice 
of  such  election.  This  is  presumably  for  the  purpose  of  giv- 
ing the  tenant  an  opportunity  to  secure  other  premises,  and  in 
the  event  of  the  exercise  of  such  option  the  tenancy  would  not 
be  terminated  iintil  the  expiration  of  the  thirty  days,  and  the 
tenant  would  not  be  an  unlawful  detainer  until  a  further  notice 
of  three  days  should  be  served  upon  him  requiring  him  to 
vacate.  We  think  the  plaintiflf  pursued  the  proper  remedy  in 
this  case. 

The  other  questions  argued  upon  this  appeal  present  to  our 
minds  an  unusual  and  novel  situation  in  the  matter  of  practice 
and  procedure;  and  this  is  accentuated  by  the  fact  that  the 
party  who  urges  them  is  the  lessee.  No  objection  was  made 
by  the  plaintiff  in  the  lower  court  to  liie  consideration  of  the 
cross-complaint,  nor  was  any  question  raised  as  to  defendant's 
light  to  introduce  his  evidence  in  support  thereof.  The  plain- 
tiff, however,  succeeded  upon  the  trial  as  to  all  the  issues  raised 
and  defendant  has  appealed.  In  this  court  the  plaintiff,  who 
is  respondent  here,  argues  as  one  of  the  reasons  why  the  judg- 
ment should  be  sustained  that  under  the  statute  and  decisions 
of  the  courts  the  defendant  had  no  right  to  be  heard  either  upon 
a  counterclaim  or  cross-complaint  in  the  lower  court,  and  that 
therefore  whatever  error  might  have  been  committed  against 
the  defendant  in  the  introduction  of  evidence  on  his  cross-com- 
plaint or  as  to  the  findings  of  the  court  thereon,  cannot  become 
grounds  of  reversal  in  this  court.  The  appellant  has  neither 
raised  nor  argued  the  point  in  this  court  that  the  plaintiff  in 
the  lower  court  having  neglected  to  present  these  objections 
there,  cannot  be  heard  to  urge  them  here.  If  the  plaintiff  had 
lost  in  the  lower  court  and  were  the  appellant  here  we  should  cer- 
tainly not  permit  him  to  raise  this  question  for  the  first  time  in 
this  court  on  appeal ;  and,  indeed,  if  the  consideration  of  that  is- 
sue here  could  result  in  prejudicing  the  defendant  in  any  manner. 
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upon  his  appeal  we  would  not  consider  it  as  here  presented. 
Entertaining,  however,  the  view  we  do  of  this  ease,  we  are  of  the 
opinion  that  it  is  our  duty  to  consider  and  pass  upon  the  de- 
fendant's right  to  he  heard  upon  his  cross-complaint.  If  after 
an  examination  of  the  many  errors  assigned  hy  appellant  hoth 
as  to  the  construction  of  the  lessor's  covenants  contained  in 
the  lease  and  the  introduction  of  evidence  upon  the  cross-com- 
plaint, we  should  find  error  and  reverse  the  judgment  and  re- 
mand the  case  for  a  new  trial,  this  question  might  then  be 
raised  by  the  plaintiff  and  the  defendant  would  be  in  a  worse 
position  upon  a  new  trial  than  he  will  be  after  our  having  set^ 
tied  this  issue. 

Chapter  4  of  title  3  of  the  Code  of  Civil  Procedure,  Eevised 
Statutes  of  1887,  treats  exclusively  of  forcible  entry  and  un- 
lawful detainer  and  the  remedies  therefor.  The  title  to  that 
chapter  is :  "Summary  Proceedings  for  Obtaining  Possession  of 
Beal  Property.*'  A  study  of  the  various  provisions  of  this 
chapter  of  nineteen  sections  satisfies  us  that  it  was  the  purpose 
of  the  legislature  to  provide  a  summary  method  whereby  a 
landlord  might  collect  his  rent,  or,  in  default  thereof,  obtain 
possession  of  his  property.  The  statute  requires  that  both  the 
complaint  and  the  answer  shall  be  verified,  and  section  5102 
provides  that  '^f,  at  the  time  appointed,  the  defendant  do  not 
appear  and  defend,  the  court  must  enter  his  default  and  render 
judgment  in  favor  of  the  plaintiff  as  prayed  for  in  the  com- 
plaint.'' This  section  seems  to  only  contemplate  a  defense  to 
the  charge  of  forcible  or  unlawful  detainer  and  does  not  appear 
to  provide  for  the  defendant  seeking  affirmative  relief  or  becom- 
ing a  cross-actor  in  such  action.  Secti^  5106  provides  the 
character  of  judgment  that  may  be  entered  and  the  manner  and 
method  of  enforcing  the  same;  and  every  provision  of  that  sec- 
tion looks  to  the  trial  of  only  one  issue,  namely,  whether  the  de- 
fendant is  either  a  forcible  or  unlawful  detainer  of  the  premises. 
To  allow  the  issue  of  imliquidated  damages  growing  out  of 
an  indepeident  covenant  contained  in  the  lease  and  made  by 
the  lessor  to  be  set  up  either  by  way  of  cross-complaint  or 
counterclaim  in  such  an  action  would  frustrate  the  purposes 
and  object  of  the  statute,  and,  at  the  same  time,  give  the  tenant 
Idaho,  Vol.  10—6 
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an  advantage  over  the  landlord  in  that  he  would  be  allowed  to 
both  retain  the  premises  and  the  rental  value  thereof  while  liti- 
gating with  his  landlord  a  minor  issue  as  to  some  real  or. 
fancied  grievance  which  he  might  never  be  able  to  establish 
in  court  If  a  defense  of  this  kind  could  be  maintained,  a 
landlord  would  never  know  how  much  rent  waa  due  him  or 
how  much  he  could  safely  demand.  In  other  words,  so  soon  as 
his  tenant  began  to  complain  of  some  real  or  imaginary  griev- 
ance growing  out  of  the  terms  of  the  lease,  the  landlord  would 
be  unable  to  say  how  much  was  due  him  on  rents  from  his 
tenant  until  a  court  had  passed  upon  the  tenant's  claim  for 
damages.  Such  a  claim  could  generally  be  expected  to  appear 
as  an  issue  in  the  case.  This  question  has  been  frequently  con- 
sidered by  the  courts,  and  in  one  of  the  late  authorities  on  the 
subject — Phillipe  v.  Port  Townsend  Lodge  No.  6,  F.  &  A.  M., 
8  Wash.  529,  36  Pac.  476 — the  supreme  court  of  Washington 
say:  "The  very  object  the  legislature  had  in  view  in  enacting 
the  statute  under  which  the  appellants  were  proceeding  was  to 
afford  a  summary  and  adequate  remedy  for  obtaining  posses- 
sion of  premises  withheld  by  tenants  in  violation  of  the 
covenants  of  their  lease,  and  this  object  would  be  entirely  frus- 
trated if  tenants  were  permitted  to  interpose  every  defense 
usual  or  permissible  in  ordinary  actions  at  law.  The  statute 
prescribes  that  a  tenant  is  guilty  of  unlawful  detainer  after 
default  in  the  payment  of  rent  pursuant  to  the  lease  or  agree- 
ment under  which  the  property  is  held,  and  three  days'  notice 
in  writing  requiring  its  payment,  or  possession  of  the  property, 
shall  have  been  served  upon  him  (Laws  1891,  p.  180) ;  and, 
when  these  facts  are*made  to  appear  to  the  satisfaction  of  the 
court  or  jury  upon  the  trial,  the  landlord  is  entitled  to  judg- 
ment for  restitution  of  the  premises,  and  also  to  judgment  de- 
claring the  forfeiture  of  such  lease  or  agreement,  together  with 
damages  and  the  rent  found  due.  In  such  proceedings  counter- 
claims and  offsets  are  not  available." 

In  Ralph  v.  Lomer,  3  Wash.  401,  28  Pac.  763,  the  same  court' 
said:  '^e  have  been  cited  to  no  cases  holding  that,  in  an  action 
for  an  unlawful  detainer,  a  counterclaim  or  setoff  is  admis- 
sible.   On  the  contrary,  the  courts  seem  to  entertain  the  oppo- 
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site  doctrine  generally,  and  lay  down  the  rule  that  no  such  de- 
fense can  be  interpoaed/^ 

These  cases  have  both  been  approved  and  followed  in  Oweng 
17.  Swanton,  25  Wash.  112,  65  Pac.  921,  and  Caxmack  v.  Drum, 
27  Wash.  382,  67  Pac.  808.  In  Owens  v.  Swanton  the  supreme 
court  approved  the  action  of  the  trial  court  in  sustaining  a  de- 
murrer to  a  cross-complaint  in  a  similar  case.  The  same  doc- 
trine seems  to  have  been  maintained  in  California  by  a  uniform 
line  of  authorities  from  Warburton  v,  Doble,  38  Cal.  619,  down 
to  Maraney  v.  Hellings,  110  Cal.  219,  42  Pac.  560.  In  Mc8loy 
V.  Ryan,  27  Mich.  109,  Judge  Cooley  says :  "The  defendant  of- 
fered evidence  to  show  that  complainant  had  not  performed  his 
covenants  in  the  lease  in  regard  to  improvements  and  repair. 
As  these  covenants  were  independent  of  the  covenant  to  pay 
rent,  and  this  proceeding  was  not  one  in  which,  even  if  the 
amount  of  rent  was  in  issue,  there  could  be  any  deduction  of 
offsets,  or  by  way  of  recoupment^  the  court  did  not  err  in  reject- 
ing this  evidence.*' 

Appellant  contends  that  under  sections  4183  and  4184,  Re- 
vised Statutes,  Stevens  v.  Home  Savings  etc.  Assn.,  5  Idaho, 
741,  51  Pac.  779,  986,  and  Murphy  v.  Russell,  8  Idaho,  151, 
67  Pac  427,  it  was  not  only  his  legal  right,  but  his  duty,  to 
present  his  cross-complaint  in  this  case,  and  have  it  litigated 
in  this  action,  and  that  by  failure  to  do  so  he  would  have  lost 
his  remedy.  He  also  admits  that,  in  an  action  of  this  kind, 
there  cannot  properly  be  any  counterclaim.  In  his  reply  brief 
he  says:  "The  matters  set  forth  in  the  cross-complaint  are  not 
counterclaims.  What  claim  is  it  possible  to  ^counter*  against 
an  xmlawful  act  of  any  nature — ^whether  it  be  an  ^unlawful* 
detainer,  an  ^unlawfuP  assault,  an  ^unlawful'  battery,  an  'un- 
lawful' attempt  to  murder,  an  'imlawfuP  libel  or  slander?  It 
is  readily  seen  that  it  is  absolutely  impossible  to  have  a  counter- 
claim to  an  unlawful  act,  hence  tiie  matters  set  up  in  the  cross- 
complaint  are  not  counterclaims.'' 

In  this  case  where  there  was  only  one  plaintiff  and  one  de- 
fendant, if  the  facts  here  pleaded  could  not  be  set  up  by  way 
of  counterclaim,  we  fail  to  see  how  the  same  facts  could  be 
pleaded  by  calling  them  a  cross-complaint     The  scope  of  plead- 
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ing  for  a  cross^omplaint  under  section  4188  is  not  as  com- 
prehenfiive  as  for  a  counterclaim  under  section  4184.  A  cross- 
complaint  under  section  4188  must  relate  to  or  depend  upon  the 
contract  or  transaction  on  which  the  main  case  is  foimded^  or 
affect  the  property  to  which  the  action  relates^  but  does  not  nec- 
essarily seek  its  relief  against  all  or  any  of  the  original  plain- 
tiffs or  defendants.  On  the  other  hand^  a  counterclaim,  while 
it  must  exist  in  favor  of  the  defendant  and  against  the  plaintiff 
or  plaintiffs,  may  go  further,  and,  if  the  cause  of  action  arose 
on  contract,  may  set  forth  any  other  cause  of  action  arising  on 
contract  as  a  counterclaim  thereto.  As  to  subject  matter,  the 
counterclaim  is  the  more  comprehensive  and  liberal,  but  for 
relief  against  individual  plaintiffs  or  defendants  or  bringing 
in  new  parties  against  whom  a  defendant  claims  relief  growing 
out  of  the  subject  matter  of  the  action,  the  cross-complaint  is 
the  available  procedure.  (See  Stevens  v.  Home  Bav,  etc.  Assn., 
suprcL) 

Aside  from  the  fact  that  the  legislature  have  provided  by  the 
unlawful  detainer  act  a  summary  remedy  which  they  did  not 
mean  to  be  subject  to  the  same  defenses,  counterclaims  and 
cross-actions  as  ordinary  litigation,  such  a  defense  as  the  one 
here  interposed  does  not,  strictly  speaking,  "arise  out  of  the 
transaction  set  forth  in  the  complainf  A  tenant  does  not  be- 
come primarily  an  unlawful  detainer  upon  breach  of  the  cove- 
nant in  the  lease  to  pay  rent,  but  rather  upon  failure  to  pay 
after  demand  by  a  legal  notice  in  the  statutory  time.  This 
constitutes  him  "an  unlawful  detainer''  of  the  premises;  this 
he  would  never  become  but  for  service  of  the  notice,  although 
ho  should  never  pay  rent  Indeed,  the  landlord  might  forego 
this  remedy  and  maintain  his  action  on  the  contract  for  the  pay- 
ment of  rent.  It  cannot  truly  be  said  that  a  breach  of  a  cove- 
nant by  the  landlord  to  improve  or  repair  the  demised  premises 
aiises  out  of  or  is  connected  with  a  failure  to  pay  rent  after 
service  of  notice  to  pay  or  surrender  possession.  A  breach  of 
a  covenant  made  by  the  landlord  does  not  result  in  making 
him  guilty  of  an  "unlawful"  act  in  the  same  sense  that  a  tenant 
becomes  guilty  of  "unlawful  detainer"  upon  failure  to  pay  rent 
after  notice.    A  claim  for  unliquidated  damages  arising  out  of 
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8  breach  of  a  covenant  on  the  part  of  the  lessor  is  neither  a 
inx>per  matter  for  counterclaim  nor  cross-complaint  as  author- 
ized by  sections  4184  and  4188.  The  matters  set  np  by  de- 
fendant's cross-complaint  were  not  -prefer  matten  to  be  liti- 
gated in  the  case,  and  the  findings  and  oonclnsimis  of  ihe  trial 
court  hereon  will  not  preclnde  the  defendant  from  litigating 
any  snch  claim  as  he  may  have  for  damages  in  an  independent 
action^ 

The  lease  pleaded  by  the  cross-complaint  was  for  a  ^cold 
storage''  building  in  Ihe  town  of  Kendrick,  which  was  in  course 
cf  construction  at  the  time  Ihe  lease  was  executed,  and  was  to 
be  completed  in  ^as  short  time  as  possible^  thereafter.  The 
premises  were  described  as  The  cold  storage  building  now  in 
course  of  construction,  on  lots  1  and  2  of  block  V  in  Addison's 
addition  to  the  town  of  Kendrick,  Idaho,  and  known  as  the 
Hunter  Cold  Storage  House."  The  lease  also  contains  this 
proTision:  '^The  party  of  the  second  part  agrees  that  he  will  use 
said  cold  storage  building  only  for  the  purpose  of  handling  fruit 
and  produce^  and  not  for  hay,  grain  or  feed."  Appellant  main- 
tains that  these  various  designations  and  references  to  the  de- 
mised premises  as  a  ^cold  storage  building,"  read  in  connection 
with  the  stipulation  that  the  premises  should  not  be  used  by  ihe 
tenant  except  for  the  handling  of  fruit  and  produce,  from 
which  hay,  grain  and  feed  weace  excluded,  is  an  implied  warranty 
that  the  building  when  completed  should  be  such  a  structure  as 
would  be  suitable  for  the  storage  and  preservation  of  fruits  at 
all  times  during  the  year  for  which  it  was  let  We  are  of  the 
opinion  that  the  appellant  is  correct  in  this  contention.  It  is 
clear  to  us  from  an  examination  of  the  instrument  itself  that 
the  lessor  knew  and  understood  the  purpose  for  which  the  lessee 
waa  securing  the  premises;  and  not  only  that,  but  by  the  terms 
of  his  lease  he  restricted  and  confined  the  lessee  to  the  use  of 
the  premises  for  those  purposes  only.  At  the  time  this  agree- 
ment of  lease  was  entered  into  the  building  was  not  completed, 
and  was  therefore  not  in  a  condition  that  the  tenant  could  enter 
and  examine  the  same  to  ascertain  whether  it  met  all  the  re- 
quirements for  which  he  was  leasing  it  On  the  other  hand, 
the  landlord  by  the  implied  terms  of  the  lease  represented  the 
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building  as  a  ''cold  storage  building/^  and  that  term  must  be 
understood  to  have  a  meaning  peculiar  to  a  class  or  kind  of 
building  designed  for  the  preservation  and  safekeeping  of  such 
articles  and  products  as  it  was  understood  that  the  tenant  meant 
to  keep  in  the  building.  {Vaughn  v.  Matlock,  33  Ark.  12; 
Jordan  v.  Dyer,  34  Vt.  104,  80  Am.  Dec.  668;  Allen  v.  Somers, 
73  Conn.  355,  84  Am.  St  Rep.  158,  47  Atl.  663,  62  L.  B.  A. 
106;  Railroad  Co.  v.  Smith,  21  Wall.  255,  22  L.  ed.  613;  Lane 
V.  Pacific  dc  I.  N.  Ry.  Co.,  8  Idaho,  230,  67  Pac.  656;  Porter 
V.  Allen,  8  Idaho,  358,  69  Pac.  105;  Wolfe  v.  Arrott,  109  Pa.  St. 
473,  1  Atl.  333;  Young  v.  Collett,  63  Mich.  331,  29  N.  W. 
850.) 

This  was  more  than  a  location  and  designation  of  the  prop- 
erty and  amounted  to  a  representation  as  to  its  character. 
I  The  judgment  for  rents  and  costs  and  possession  of  the  prop- 
erty described  therein  will  be  affirmed  and  the  defendant  will 
not  be  barred  by  the  findings  of  the  trial  court  from  litigating, 
in  an  independent  action,  any  claim  he  may  have  for  damages. 
Under  all  the  facts  and  circumstances  of  this  case  as  disclosed 
by  the  record,  each  party  will  be  required  to  pay  one-half  of  the 
total  costs  incurred  by  reason  of  this  appeal. 


Sullivan,  C.  J.,  and  Stockslager,  J.,  concur. 


ON  PETITION  POR  REHEARINO. 
(July  8,  1904.) 

HUNTER  v.. PORTER. 

[77  Pac.  439.] 
Law  of  the  Cask. 

1.  The  doctrine  of  ''law  of  the  ease"  extends  only  to  the  ques- 
tions presented  and  distinctly  passed  upon  on  the  fonner  appeaL 
(Syllabus  by  the  court.) 

Per  CURIAM. — ^We  devoted  a  great  deal  of  time  to  an  ex- 
amination and  investigation  of  the  questions  involved  in  this 
case  before  the  writing  of  the  original  opinion^  but  the  evident 
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tiine  and  labor  counsel  for  appellant  has  given  to  the  prepara- 
tion of  a  petition  has  induced  us  to  again  consider  the  matters 
complained  of  in  the  petition.  Such  further  examination  and 
discussion  convinces  us  of  the  correctness  of  the  conclusion 
first  reached.  Complaint  is  made  in.  the  petition  that  the 
principal  point  decided  was  upon  an  error  committed  in  ap- 
pellant's favor  rather  than  against  him.  This  is  only  partially 
true.  Upon  consideration  of  the  case  we  found  that  the  judg- 
moit  against  defendant  on  plaintiff's  allegation  of  unlawful 
detainer  was  sustained  by  the  evidence  and  was  properly  rendered 
and  entered;  at  the  same  time  we  found  that  error  was  com- 
mitted against  defendant  wherein  the  court  found  that  the 
lease  contained  no  implied  covenant  of  fitness  of  the  demised 
premises.  Entertaining  these  views  we  could  not  reverse  the 
judgment  in  unlawful  detainer  against  defendant.  To  grant 
a  new  trial  upon  defendant's  cross-complaint  and  tlie  answers 
thereto  would  afford  him  no  more  relief  than  we  have  granted 
him.  Since  the  case  was  not  properly  tried  in  the  first  in- 
stance on  a  cross-complaint  or  counterclaim,  it  could  not  prop- 
erly be  so  tried  upon  a  new  trial.  Counsel  complains  of  the 
following  sentence  contained  in  the  opinion:  ^^If  after  an  ex- 
amination of  the  many  errors  assigned  by  appellant  both  as 
to  the  constructions  of  the  lessor's  convenants  contained  in  the 
lease  and  the  introduction  of  evidence  upon  the  cross-complaint, 
we  should  find  error  and  reverse  the  judgment  and  remand 
the  case  for  a  new  trial,  this  question  might  then  be  raised  by 
the  plaintiff,  and  the  defendant  would  be  in  a  worse  position 
than  he  will  be  after  our  having  settled  this  issue."  That 
language  was  intentionally  used  and  expresses  our  view.  When 
a  new  trial  is  granted  it  is  done  for  all  purposes.  A  party 
who  seeks  and  obtains  a  new  trial  cannot  avail  himself  of  the 
chance  of  gaining  more  without  incurring  the  hazard  of  get- 
ting less  than  upon  the  former  trial.  This  is  true  as  to  all 
<)ue8tionB  of  both  law  and  fact  not  directly  passed  upon  by  the 
appellate  conrt  on  tiie  appeal.  The  doctrine  of  *^aw  of  the  case" 
extends  only  to  the  questions  squarely  presented  and  distinctiy 
passed  upon  on  the  former  appeal.  {Hall  v,  Blachman,  9  Idaho, 
^55,  75  Pac  608;  McKinley  v.  Tuttle,  42  Cal.  671;  Klau- 
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her  V.  San  Diego  St.  Car  Co.,  98  CaL  105,  32  Pac.  876 ;  2  Ency. 
of  PL  &  Pr.  379.)  The  appellate  court  has  no  power  or  au- 
thority to  direct  the  action  of  a  trial  courii  upon  any  matters 
not  before  the  appellate  couri;  on  the  appeaL 

With  these  principles  in  view,  suppose  we  should  not  pass 
upon  the  question  of  filing  a  counterclaim  and  cross-complaint 
in  a  case  Uke  this,  and  send  the  case  back  for  a  new  trial  and 
the  question  should  then  be  raised;  upon  what  theory  could  it 
be  said  that  the  law  of  the  case  has  been  settled  as  to  that  ques- 
tion? None,  we  apprehend-  For  this  reason,  and  entertaining 
the  yiew  we  do  of  the  law  as  to  the  coimterclaims  in  such  case, 
we  were  entirely  correct  in  saying  defendant  would  be  in  a  worse 
position  for  us  to  reverse  the  case  and  send  it  back  without  de- 
ciding this  question  than  he  is  after  we  have  decided  it  upon 
this  appeaL 

The  other  questions  presented  by  the  petition  are  disposed  of 
by  the  original  opinion. 

The  petition  is  denied. 


(June  2,  1904.) 

STATE  V.  CKEA. 
[70  Pac.  1013.] 

tSFORUATiov — ^Indossuto    Nameb  OF    WiTincBSBS  Thkbboit — Juhob — 
Pebevftobt    Chalieitqid— Beading    Iin>iCTicBnT    to     Jubt — Im- 

PBAOHMENT  OF  WmnCSS — ^PHYSICAL  STRENGTH  OF  DEFENDANT  AND 
BBGEASKD— BCIBBAT — ^PBKJtTDICA  OF  WrTNESS — EXHIBITS  TaKEN  TO 
JUBTBOOH — INSTBUOTIONS. 

1.  Under  the  provisions  of  section  2,  Laws  Fifth  Session,  1889^ 
page  125,  requiring  the  prosecuting  attorney  to  indorse  on  the  in* 
formation  the  names  of  all  witnesses  known  to  him  at  the  time  of 
filing  the  same,  and  it  is  sought  to  have  the  names  of  other  wit- 
nesses indorsed  on  the  information  after  the  same  has  been  filed, 
the  court  must  be  satisfied  that  the  names  of  such  witnesses  were 
not  known  to  the  prosecuting  attorney  at  the  time  the  information, 
was  filed  before  such  names  are  allowed  to  be  indorsed  thereon. 
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2.  Tbe  eomt  naj,  m  its  mma 
attomej  to  ezerewe  his  right  of 
at  any  time  preTioiu  to  the  time  the  paj  ie  ( 
the  object  and  purpoee  being  to  aujun  a  feir  t 

3.  It  is  not  error  for  the  eoort  to 
sirara  in  a  body. 

4.  Under  the  prorisioae  of  eeetion  7853^ 
failure  bj  the   cleric  to   leed  the 
sUte  the  plea  of  the  defendant  to  the  jviy  ia 

&  Under  the  pnnriaiane  of  section  6063,  Beviaad 
wttneas  maj  be  impeadied  bj  eridcnee  ahnain^  that  he 
at  other  times  sUtements  ineonaiatcBt  nith  h»  i 
and  such  statements  most  not  only  be  iiletaal  ts  the  immt,  hat 
must  be  of  matters  of  fact  and  not  simply  the  irfiniim  ef  thn  vifc- 
nen  based  on  facts. 

A.  Where  the   defendant   seeks  to  show  the  snpeikn    phrsMnl 
strength  of  the  deceased  when  eompared  with  his  own,  the  < 
shoold  be  conflned  to  the  atrcagth  of  each  at  the  time  sf  ti«  1 
cide. 

7.  It  was  error  to  reject  eridenee  tendii^  to  ihov  that  tfe  de^ 
fendant  was  behind  the  bar  in  a  saloon  and  eonld  not  retreat  ont  of 
reach  of  the  deceased  to  escape  hia  attack. 

8.  It  is  error  to  reject  any  evidence  showing  or  *— ''■^g  to  ihow 
the  bias  or  prejndioe  of  the  witnem  cither  lor  or  atalnal  ti«  de- 
fendant. 

9.  On  the  direct  eraminatifln  of  a  witaeas  eaOed  to  teatify  to 
the  repiitati<m  of  the  deeeaaed  as  to  peaee  and  ^nictnde,  it  ia  msC 
proper,  over  the  objection  of  the  defendant^  to  inqnire  into  the 
relation  that  existed  between  the  witneaa  and  deceased. 

10.  Under  the  provisions  of  section  7902  of  the  Revised  Statotes, 
it  is  error  to  permit,  over  the  objection  of  the  dgfrmjent,  the  jory 
to  take  to  their  jnryroom  sny  eihihits  eam^  mtA  papers  aa  are 
specified  in  said  aeetiaL 

11.  It  was  error  to  instmet  the  jnry  that  'V  the  evidence  shows 
aa  unlawful  killing;  then  in  order  for  audi  unlawful  killing  to  be 
manslaughter  and  not  nrarder,  there  must  have  been  shown  by  the 
evidence  to  have  been  a  serious  and  highly  provoking  injury  in- 
dieted  upon  the  person  killing,  ....  or  aa  atteoqyt  by  the  person 
killed  to  commit  a  asriona  injury  on  the  person  kflling,"  ss  the 
language  there  used  under  the  jHroviaiona  of  aection  0570,  Bevised 
Statutes,  would  be  justifiable  homicide  and  not  manalanghtcr. 

(^yllabua  by  the  court.) 

APPEAL  fiom  Difitrict  Court  of  Idaho  County.    Ho&ormble 
S.  C.  Steele,  Judge. 
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Argument  for  Appellant. 

Defendant  charged  with  murder;  convicted  of  manslaughter. 
Beversed. 

Miles  S.  Johnson  and  A.  S.  Hardy,  for  Appellant 

Before  and  after  the  commencement  and  during  the  progress 
of  the  trial  the  court  permitted  the  prosecuting  attorney  to  in- 
dorse the  name  of  witnesses  upon  the  information  without  an 
affidavit  being  filed^  or  any  statement  made  that  the  said  wit- 
nesses were  unknown  to  the  prosecuting  attorney  prior  to  the 
leave  being  asked^  or  any  statement  made  as  to  what  was  ex- 
pected to  be  proven  by  said  witnesses.     (Laws  1899,  p.  125, 
sec.  2;  People  v.  Hall  48  Mich.  482,  42  Am.  Rep.  477,  12  N. 
W.  665;  Slate  v.  WUmhusse,  8  Idaho,  608,  70  Pac.  849.)     We 
submit  that  when  a  peremptory  challenge  is  waived  it  is  gone, 
and  to  allow  the  state  to  peremptorily  challenge  a  juror  after 
it  has  waived  its  last  peremptory,  is  equivalent  to  giving  the 
state  six  peremptories.     "It  is  error  to  allow  the  state  to  per- 
emptorily challenge  a  juror  after  he  is  tendered  to  the  prisoner 
or  to  allow  the  state  more  peremptories  than  allowed  by  law.** 
(State  V.  Fuller,  114  N.  C.  885, 19  S.  E.  797;  Staie  v.  Cameron 
(Wis.),  2  Finn.  496;  Ora/vely  v.  Staie,  45  Neb.  878,  64  N.  W. 
452;  State  v.  Haines,  36  S.  C.  504,  15  S.  E.  556;  Williams  v. 
State,  63  Ark.  527,  39  S.  W.  709 ;  Wiggins  v.  Commonwealth, 
20  Ky.  Law  Bep.  908,  47  S.  W.  1073;  Vance  v.  Richardson,  110 
Cal.  414,  42  Pac.  909.)     The  information  was  not  read  to  the 
jury  or  the  plea  stated  at  any  time  during  the  progress  of  the 
trial.       (See  Rev.    Stats.,  sec.    7855,   subd.    1.)     "If   the   in- 
dictment  is  for  a  felony  the  clerk  must  read  it  and  state  the  plea 
of  the  defendant  to  the  jury.     In  all  other  cases  this  formality 
may  be   dispensed   with.*'    "Criminal   Code   Practice,   section 
219,  requiring  the  indictment  to  be  read  to  the  jury,  is  man- 
datory, and  a  total  failure  to  comply  with  the  requirement  is 
reversible  error.**     (Farris  v.  Commanweaith  (Ky.),  63  S.  W. 
615;  EendricJcson  v.  Commonwealth,  23  Ky.  Law  Hep.  1191, 
64  S.  W.  954;  State  v.  Chambers,  9  Idaho,  673,  75  Pac.  275.) 
"It  is  plain  that  every  statautory  provision  intended  for  the  bene- 
fit of  the  accused  confers  a  substantial  right  which  cannot  be 
disregarded  without  his  consent.**     (People  v.  McQuade,  110 
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X.  T.  284,  18  N.  E.  156,  1  L.  B.  A.  273.)  It  is  a  gokenl 
nle  that  a  witness  cannot  be  impeached  on  an  immaterial  or 
<»llateral  matter.  (PeopU  v.  TUey,  84  CaL  651,  24  Pac  290; 
FtopU  V.  Furtado,  57  Cal.  345;  PeopU  v.  McKetter,  53  CaL 
65;  People  v.  Bell,  53  Cal.  119;  PeopU  v.  Dye,  75  CaL  108, 
16  Pac.  537;  Siaie  v.  Irwin,  9  Idaho,  35,  71  Pac.  608;  2  9 Am.  k 
£ng.  Ency.  of  Law,  p.  793;  People  v.  CoUum,  122  Cal.  186, 
54  Pac  589;  People  v.  Cole,  127  CaL  545,  59  Pac  984; 
People  V.  Webb,  70  CaL  120,  11  Pac  509;  Wharton's  Criminal 
Efidence,  484.)  Nor  can  the  witness'  former  opinion  in  re- 
lation to  the  matter  in  issue  be  shown  unless  it  is  a  matter 
upon  which  the  opinion  of  a  witness  is  admissible  in  evidence. 
(29  Am.  &  Eng.  Ency.  of  Law,  p.  796;  1  Thompson  on  Trials, 
ficc.  493;  Commonwealih  v.  Mooney,  110  Mass.  99;  Wharton's 
Criminal  Evidence,  482.)  The  test  as  to  whether  a  matter 
is  collateral  within  the  meaning  of  the  role  is  this:  that  iht 
cross-examining  party  be  entitled  to  prove  it  in  support  of  his 
case  (29  Am.  &  Eng.  Ency.  of  Law,  p.  794;  Wharton's  Crim- 
inal Evidence,  484.)  It  is  a  matter  of  vital  importance  in  a 
plea  of  self-defense  to  show  the  comparative  strength  of  the 
two  men.  (21  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  p.  228.) 
The  testimony  in  this  case  showed  that  McLeod  had  been  in 
^^xing  bouts,''  and  was  a  very  large  and  powerful  man,  and 
an  assault  and  battery  by  a  powerful  man  with  his  fists  upon 
a  weaker  man  might  produce  great  bodily  injury.  (8UUe  v. 
Oray,  43  Or.  446,  74  Pac.  929;  Rogers  v.  State,  60  Ark.  76, 
46  Am.  St.  Rep.  154,  29  S.  W.  894,  31  L.  R.  A.  465.)  It  will 
be  seen  that  papen  are  the  only  exhibits  which  a  jury  are  al- 
lowed to  take  with  them  to  their  juryroom  and  the  defendant's 
discharge  was  the  only  paper  in  evidence.  (Rev.  Stats.,  sec. 
7902.)  Under  the  same  statute  the  supreme  court  of  Oklar 
loma,  in  the  case  of  Hansing  v.  Territory,  4  Okla.  4-13,  46  Pac. 
509,  held  that  it  was  error  for  the  trial  court  to  permit  the 
jury  to  take  with  them  to  the  juryroom,  and  to  have  the  same 
in  their  possession  while  deliberating,  the  Winchester  rifle  used 
by  defendant,  and  the  revolver  used  by  his  oodefendant,  and 
ibe  hat  worn  by  deceased  at  the  time  of  the  affray,  with  the 
bullet  holes  in  it    ^'Serious  bodily  injury"  is  substantially 
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eqiiiTalent  to  "great  bodily  harm/'  (Lawlor  v.  People,  74  111. 
228;  Rogers  v.  State,  60  Ark.  76,  46  Am.  St.  Rep.  154,  29  S. 
W.  894,  81  L.  R.  A.  466.)  This  instruction  also  takes  away 
from  the  defendant  the  right  of  acting  upon  appearances. 
(State  V.  Gray,  43  Or.  446,  74  Pac.  929;  State  v.  Rolla,  21 
Mont  582,  55  Pac.  523;  State  v.  Sloan,  22  Mont.  293,  56  Pac. 
364.)  It  is  held  that  when  conflicting  propositions  of  law  are 
given  upon  a  material  point,  one  correct  and  the  other  incorrect, 
the  judgment  will  be  reversed.  (Axtell  v.  Northern  Pac.  Ry. 
Co.,  9  Idaho,  392,  74  Pac.  1075;  Claire  v.  People,  9  Colo.  122, 
10  Pac.  799.) 

Attorney  General  John  A.  Bagley,  E.  M.  Griffith  and  Clay 
McNamee,  for  Respondent. 

SULLIVAN,  C.  J.— The  defendant  was  convicted  of 
the  crime  of  manslaughter.  The  information  on  which  he 
was  tried  and  convicted  charged  him  with  murder  of  one 
Thomas  V.  McLeod  on  the  eleventh  day  of  January,  1902, 
by  shooting  said  deceased.  The  jury  found  the  defend- 
ant guilty  of  manslaughter,  and  the  judgment  of  the  court 
was  that  the  defendant  serve  a  term  of  four  years  and  ten 
months  in  the  state  penitentiary  at  hard  labor.  Sixty-four 
errors  are  assigned  and  a  new  trial  demanded.  Counsel  for  ap- 
pellant discuss  first  in  their  brief  assignments  of  error  numbers 
2,  15,  26,  33  and  63.  These  all  refer  to  the  action  of  the  court 
in  ordering  the  names  of  certain  witnesses  to  be  indorsed  upon 
the  information.  The  record  shows  that  the  names  of  several 
witnesses  were,  on  the  motion  of  the  prosecuting  attorney,  in- 
dorsed on  the  information,  and  that  no  reason  was  shown  to  the 
court  why  said  names  had  not,  and  could  not  have,  been  in- 
dorsed thereon  at  the  time  said  information  was  filed.  Sec- 
tion 2  of  an  act  entitled  "An  act  to  provide  for  prosecuting 
offenses  on  information,  and  to  dispense  with  the  calling  of 
grand  juries,  except  by  order  of  the  district  judges,*'  approved 
February  6, 1899,  Session  Laws  of  1899,  page  125,  is  as  follows: 

"All  information  shall  be  filed  during  term,  in  the  court 
having  jurisdiction  of  the  offense  specified  therein,  by  the  dis- 
tiict  attorney  as  informant;  he  shall  subscribe  his  name  iliere- 
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to  and  indoise  iliereoa  the  Bams  of  vx  vu 
bim  at  the  time  of  filing  &  use;  a^  as  wae^  mae  Mf:r« 
the  trial  of  any  case  aa  the  eovit  mar  bj  rsLe  cr  :i±*firv::i< 
piegcribc^  he  shall  indoiae  thereon  tLe  nasa  of  sk^  cuer  vx- 
iiesees  as  shall  then  be  known  to  him.^ 

Said  eecticm  prorideSf  amcmg  oth^  ih.^rri.  lias  rue  jrsai^ 
cnting  attorney  most  indorse  on  the  ii:i>TirAiL:c  izc  saziHs  if 
the  witnesaes  known  to  him  at  tbe  lirue  of  f  'ix  t:>(  aona. 
It  abo  provides  that  other  names  may  be  iifSis^iS  xiicmiL 
as  the  court  may  by  mle  or  odtairise  preacTiic  Uiiiifr  r:«e 
latter  provision,  before  the  oomt  allovi  tbe  name  d  a  wzhss 
to  be  indorsed  thereon,  anne  showing  sbo^^ld  \tt  =joe  Ij  a^ 
davit  or  otherwise  why  it  waa  not  indoned  xzjs^^  as  'Lut 
of  filing  the  information. 

This  conrt  held  in  Stale  w.  WUmthmMtt,  8  lii^x  v 
Pac.  849,  that  the  oonrt  did  not  err  in  permhs^irx  zz 
of  witnesses  unknown  to  the  {noseeiiiing  MZtyrrttj  as  *jyt  "Lzuft 
tiie  information  was  filed  to  be  thereaii«T  ir.i:r&ei  ri»*rr-  »:- 
The  showing  in  that  case  waa  made  \i^  aSiaris.  ^^r^  V-ie 
proaeeating  attorney  seeks  io  have  tbe  naires  of  w-.n^trs  inr- 
dorsed  cm  the  information^  after  the  aame  has  b^cs  l^L  :*^ 
fore  permitting  the  same  the  court  mun  be  ssn-S^  uos  loe 
names  of  such  witnesses  were  not  known  to  i^  ^T'jiirrzz.i^  i> 
tomey  at  the  time  the  information  was  £laL  ^.^izz^i  v.  JS> 
Gann,  8  Idaho,  40,  66  Pac.  823.) 

Assignment  No.  3  goes  to  the  action  of  the  oiin  in  iizir 
paneling  the  jury.  It  appears  from  the  record  thai  ih*  ?ie.'Jb 
and  the  def^idant  had  passed  the  jury  for  ca^ise,  the  fZ^U:  L&t- 
ing  used  four  peremptory  challenges.  Yzjc  co:Ln  there ->-^ 
announced  that  it  was  the  staters  fifth  and  l^£^  p^re:::z*vrT 
challenge,  whereupon  counsel  for  the  stale  anniui:*"!  v.^t  t.-e 
state  waived  its  fifth  peremptory.  A  recess  wa*  then  u>-a 
for  ten  minutes.  After  recess  counsel  for  defec:Ai.t  st^'.e-i 
•Biat  the  defendant  accepted  the  jury.  T^e  cojrt  tr.ere^p'va 
stated  as  follows:  "At  tiie  recess  tbe  state  notined  t:.e  ci>jrt 
that  it  desired  to  withdraw  the  passing  of  the  j:2rv ;  the  c^^Tirt 
for  the  purpose  of  informing  the  other  side  n^^'tif.^-d  the  de- 
fendant's attorneys  that  they  would  have  the  right  to  do  this. 
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The  court  will  let  tiiem  withdraw  waiving  of  challenge  before 
steps  are  taken  to   .  .  .  /' 

Counsel  for  defendant  thereupon  excepted  to  the  action  of 
the  court.  Thereupon  counsel  for  state  further  examined 
juror  Pefley  and  peremptorily  challenged  him,  which  challenge 
was  granted  by  the  court.  The  above  action  of  the  court  i* 
assigned  as  error.  It  appears  from  the  above  record  that  at 
the  time  the  state  waived  its  fifth  peremptory  challenge,  the 
court  took  a  recess,  and  during  that  time  the  fact  had  been 
communicated  to  the  court  that  the  state  desired  to  withdraw 
its  waiver  of  its  fifth  peremptory  challenge  and  that  the  judge 
informed  counsel  for  the  defendant  of  that  fact.  Immediately 
on  the  convening  of  the  court  after  recess,  counsel  for  the  de- 
fendant stated  that  the  defendant  accepted  the  jury.  We  think 
on  that  state  of  facts  it  was  not  error  for  the  court  to  permit 
counsel  for  the  state  to  further  examine  the  jury;  for  until 
the  jury  is  accepted  and  sworn,  we  think  it  is  in  the  sound 
discretion  of  the  court  to  permit  either  the  state  or  the  de- 
fendant to  further  examine  the  jurors.  The  object  of  the  court 
should  be  to  get  a  fair  and  impartial  jury,  and  it  has  been  held 
by  very  respectable  authority  that  the  court  has  discretion  to 
permit  the  withdrawal  of  an  inadvertent  acceptance  by  a  party 
and  the  interposition  of  a  challenge,  and  that  if  the  disquali- 
fications were  not  previously  known,  it  was  ^rror  to  refuse  to  al- 
low a  challenge  offered  after  acceptance  if  made  before  the 
juror  is  sworn.  (Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  p.  1160^ 
and  notes.) 

Assignment  No.  31  refers  to  a  question  asked  witness  Kin- 
kaid,  who  was  called  to  testify  in  behalf  of  the  state,  as  to  the 
character  of  the  deceased  for  peace  and  quietude.  On  his  di- 
rect examination  he  was  asked  the  following  question:  '^What^ 
if  any,  relation  existed  between  him  and  you  as  a  miner  as  to 
employment ?'*  To  which  question  the  defendant  objected  on 
the  ground  that  it  was  incompetent,  irrelevant  and  immaterial 
and  not  in  rebuttal.  The  objection  was  overruled  by  the  court- 
While  that  question  would  have  been  proper  on  cross-examina- 
tion, it  was  not  competent  on  the  direct  examination.  It  was 
sufficient  on  direct  examination  to  ask  the  witness  if  he  knew 
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the  reputation  of  the  deceased  for  peace  and  quietude;  if  his 
answer  was  ''yes/*  then  would  follow  the  question  as  to  what 
it  was.  On  cross-examination  the  relations  existing  between 
the  witness  and  the  deceased  might  be  gone  into,  but  on  the 
direct  examination  that  could  not  properly  be  done. 

It  is  not  necessary  for  us  to  pass  upon  the  fourth  error  as- 
signed. The  question  there  involved  will  not,  in  all  probability, 
be  raised  upon  a  retrial  in  this  case. 

The  fifth  error  assigned  is  that  the  court  erred  in  permitting 
the  witnesses  to  be  sworn  in  a  body.  There  is  nothing  in  this 
contention,  as  it  is  not  shown  that  anyone  testified  in  the  case 
who  had  not  been  sworn. 

It  appears  from  the  record  that  the  information  was  not  read 
to  the  jury  and  the  plea  of  the  defendant  stated  to  them  at  the 
opening  of  the  trial,  and  that  omission  is  assigned  as  error. 
Section  7855  of  the  Hevised  Statutes  provides  that  "The  jury 
having  been  impaneled  and  sworn,  the  trial  must  proceed  in 
the  following  order:  1.  If  the  indictment  is  for  a  felony,  the 
clerk  must  read  it  and  state  the  plea  of  the  defendant  to  the 

jury 2.  The  district  attorney  or  other  counsel  for  the 

people  must  open  the  cause  and  offer  the  evidence  in  support 
of  the  indictment'* 

By  the  provisions  of  that  section  the  legislature  has  laid 
down  the  order  of  trial  in  a  criminal  case,  and  it  provides  that 
after  the  jury  has  been  impaneled,  if  the  indictment  be  for  a 
felony  the  clerk  must  read  it  to  the  jury  and  state  the  plea  of 
the  defendant  to  them.  Said  provisions  are  too  plain  and 
obvious  to  require  constmction ;  and  this  court  held  in  State  v. 
Chambers,  9  Idaho,  673,  75  Pac.  275,  that  said  provisions  were 
mandatory,  and  the  omission  to  read  the  information  and  state 
the  plea  of  the  defendant  to  the  jury  was  reversible  error.  The 
omission  to  read  the  information  and  state  the  plea  of  the  de- 
fendant to  the  jury  was  gross  carelessness  on  the  part  of  the 
prosecuting  officer,  as  a  new  trial  must  be  granted  and  much 
additional  costs  will  be  incurred  in  a  retrial  of  this  action. 

Witness  McKinley  was  asked  the  following  question:  "State 
what  was  his  condition,  dead  or  alive?*'  and  answered,  'TDead, 
I   presume."     Counsel  for  defendant  moved  to  strike  out  the 
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answer,  which  was  denied  by  the  court.  That  action  of  the 
court  was  not  error,  as  there  is  ample  evidence  in  the  record  to 
show  that  the  deceased  was  dead. 

The  admission  in  evidence  of  the  pistol  claimed  to  have  been 
used  by  the  defendant  is  assigned  as  error.  It  is  contended 
that  it  was  not  properly  identified,  and  for  that  reason  it  was 
error  to  admit  it  We  think  said  pistol  was  suflBciently  iden- 
tified and  was  properly  admitted  in  evidence. 

The  asking  of  the  following  question  to  witness  Bates  is  as- 
signed as  error:  ^'Did  you  tend  bar  until  the  saloon  was  closed 
by  the  county  commissioners?''  It  is  contended  that  said 
question  is  wholly  incompetent  and  was  asked  for  the  sole  pur- 
pose of  prejudicing  the  defendant  We  do  not  think  that  was 
a  legitimate  examination  of  the  witness,  for  it  is  not  shown  that 
said  saloon  was  closed  by  an  order  of  the  county  commissioners, 
and  if  so,  when  it  was  closed,  or  that  that  fact  had  any  relation 
to  this  case  whatever. 

Assignments  Nos.  23,  24  and  36  are  in  regard  to  the  testi- 
mony of  witness  Tilley.  Said  witness  testified  on  his  direct 
examination  that  he  was  on  the  outside  of  the  saloon  and  saw 
a  part  of  the  diflBculty  through  a  glass  door,  and  the  court, 
over  the  objection  of  the  defendant,  permitted  the  prosecuting 
attorney  to  ask  said  witness  upon  cross-examination  the  following 
two  questions :  "I  will  ask  you,  Mr.  Tilley,  this  question,  if  you 
did  not  thirty  minutes  after  the  killing  took  place  go  to  the 
barber-shop  of  Hamerick  &  Daly,  in  Grangeville,  Idaho,  you  and 
Hamerick  and  Daly  being  present,  and  make  this  statemait: 
That  you  had  witnessed  this  shooting  and  the  shooting  was  as 
cold-blooded  a  murder  as  could  be,  or  words  to  that  effect  I 
will  ask  you  if  in  this  same  conversation,  the  same  parties  be- 
ing present,  did  you  not  at  that  time  state  that  you  had  seen 
the  killing  of  McLeod,  and  that  said  killing  was  as  cold-blooded 
as  you  ever  saw  or  could  be,  and  then  state  you  came  damn 
near  being  a  witness  in  this  case.'' 

It  is  contended  by  counsel  for  the  defendant  that  said  ques- 
tions did  not  go  to  disprove  anything  said  by  Tilley  on  the  wit- 
ness-stand or  show  that  he  had  made  contrary  statements,  and 
that  if  said  witness  did  make  said  statements,  they  were  merely 
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his  opinion,  and  that  said  questions  were  asked  solely  for  the 
purpose  of  interjecting  into  the  case  matters  that  would  preju- 
4lice  the  jury  against  the  defendant. 

It  is  provided,  among  other  things,  hy  section  6083,  Revised 
Statutes,  that  a  witness  may  be  impeached  by  evidence  that  he 
has  made  at  other  times  statements  inconsistent  with  his  pres- 
ent testimony. 

In  Commonwealth  v.  Mooney,  110  Mass.  99,  the  court  held  on 
ihe  trial,  on  an  indictment,  the  defendant  could  not  introduce 
evidence  of  opinions  expressed  as  to  his  innocence  by  a  witness 
who  had  testified  to  circumstances  tending  to  connect  him  with 
the  crime.  In  29  American  and  English  Encyclopedia  of  Law, 
first  edition,  page  796,  the  author  says:  ''The  statement  of  a 
witness  upon  which  he  may  be  impeached  must  not  only  be  rele- 
Tant  to  the  issue,  it  must  also  be  of  a  matter  of  fact^  and  not 
merely  a  former  opinion  of  the  witness  in  relation  to  the  mat- 
ter at  issue  which  is  inconsistent  with  the  conclusion  which  the 
facts  he  testified  to  tend  to  establish,  unless  the  matter  in  ques- 
tion be  one  upon  which  the  opinion  of  the  witness  is  admissible 
in  evidence.**  And  it  is  laid  down  in  Wharton*s  Criminal  Evi- 
-dence,  sirkh  edition,  section  482,  that  a  witness  after  testifying 
to  criminating  facts  against  a  defendant,  cannot  be  asked 
whether  he  had  not  previously  said  that  in  his  opinion  the  de- 
fendant was  not  guilty.  The  statement  which  it  is  intended  to 
<iontradict  must  involve  facts  in  evidence.  The  first  part  of 
the  questions  above  referred  to  indicates  that  the  witness  had 
expressed  his  opinion  that  the  killing  was  a  cold-blooded  mur- 
•der,  and  the  witness  was  not  called  upon  to  testify  as  to  his 
opinion,  but  as  to  the  facts  what  he  saw  or  claimed  to  have 
seen;  and  under  the  well-established  rule  above  stated,  it  was 
error  to  admit  in  evidence  the  opinion  of  this  witness.  That 
part  of  the  question  in  which  it  was  intimated  the  witness  had 
said  that  he  came  near  being  a  witness  in  this  case  would  have 
been  proper,  provided  the  witness  meant  by  that  statement  that 
he  had  not  aeen  the  affray.  The  witness  testified  that  he  saw 
a  part  of  the  difficulty  between  the  deceased  and  the  defendant. 
As  there  is  no  dispute  but  what  the  witness  did  see  a  part  of 
Idaho,  Vol.  10—7 
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the  difficulty,  we  think  it  was  error  to  admit  in. evidence  said 
statements  claimed  to  have  been  made  by  the  witness. 

Assignments  Nos.  25  and  30  refer  to  the  questions  asked 
Doctor  Bibby  and  Captain  Hartman  as  to  the  physical  strength 
of  the  defendant  ^nd  comparative  strength  of  the  deceased.  It 
appears  from  the  record  tiiat  counsel  for  the  defendant  under- 
took to  show  the  physical  condition  of  their  client  some  two 
years  prior  to  the  time  the  homicide  occurred^  and  the  court 
properly  refused  to  admit  such  evidence,  and  confined  the  evi- 
dence  to  the  physical  condition  and  comparative  strength  of  the 
defendant  and  the  deceased  at  the  time  of  the  homicide.  Coun- 
sel for  the  defendant  earnestly  sought  to  introduce  evidence 
showing  the  physical  condition  of  the  defendant  when  he  went 
into  the  army  and  his  condition  when  he  returned  from  the  army. 
This  evidence  was  properly  rejected.  Tlie  correct  rule  in  such 
cases  is  that  the  strength  and  physical  condition  of  the  deceased 
and  the  defendant  at  the  time  of  the  homicide  may  be  shown. 
There  was  no  error  in  the  action  of  the  court  in  this  matter. 

Assignments  Nos.  27,  28,  29,  34  and  35  are  discussed  to- 
gether by  defendant's  counsel,  and  involve  the  oflfer  of  the  de- 
fendant to  prove  by  the  witness  Turner  that  he  could  stand  in 
front  of  the  bar  from  whence  the  deceased  was  killed  and  reach 
over  the  bar  and  take  an  object  off  the  back  of  the  bar.  This 
evidence  was  offered  for  the  purpose  of  showing  that  the  defend- 
ant being  behind  the  bar  could  not  retreat  out  of  the  reach  of 
the  deceased  or  far  enough  back  to  escape  his  attack.  We  think 
it  was  error  to  exclude  that  testimony. 

It  is  also  contended  that  it  was  error  to  permit  said  witness 
Turner  to  answer  the  following  question  on  cross-examination  r 
"A  short  time  after  the  killing  that  evening  didn't  you  say:. 
^Wamey  (meaning  Warren  Cook),  Dick  (meaning  the  defend- 
ant) is  a  damn  good  fellow  and  we  must  go  and  fix  this  thing 
up  for  him,*  or  words  to  that  effect?''  This  was  proper  cross- 
examination  for  the  purpose  of  testing  the  credibility  of  the- 
witness  and  the  interest  he  was  taking  in  the  defendant,  and  was- 
properly  admitted. 

The  state  called  witness  Fick  in  rebuttal  to  testify  as  to  the- 
general  reputation  of  the  deceased  for  peace  and  quietude,  and 
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upon  croGB-examination  was  asked  the  following  qneatiaii:  ''Did 
you  ever  hear  of  his  having  a  fi^t  with  Jake  Lambert  in  Vin- 
cent's saloon  P'  Which  qnestion  was  objected  to  bj  coonad  for 
flie  state  and  oyermled  by  the  conrt  Witness  answaned  that 
he  had  not^  and  then  the  question  waa  asked:  ''What  did  joa 
hear  about  it?*'  Which  question  waa  objected  to  and  the  ob- 
jecti(m  sustained  by  the  court  We  fail  to  understand  how  er- 
ror oould  be  committed  in  not  pennitting  the  witness  to  answer 
that  question  as  long  as  the  witness  had  testified  that  he  nerer 
had  heard  that  the  deceased  had  had  a  fight  with  Lambert 
There  was  no  error  in  sustaining  said  objection.  While  great 
I&titnde  should  be  allowed  in  the  cross-examination  of  a  witneaa 
who  testifies  as  to  the  reputation  of  a  person,  when  he  is  asked 
in  regard  to  a  particular  event  and  swears  that  he  never  heard 
of  it,  it  is  not  error  to  overrule  a  question  as  to  what  he  had 
heard  about  it 

Assignment  No.  54  is  in  r^ard  to  the  jury  taking  to  the 
jniyroom  the  exhibits  introduced  in  evidence,  consisting  of  a 
hat^  coat,  vest,  blood-stained  undershirt  and  overshirt^  a  strap,. 
piece  of  a  broken  Tom  and  Jerry  mug,  revolver,  and  the  de- 
fendant's discharge  from  the  army. 

It  appears  from  the  record  that  after  the  jury  had  retired 
to  consider  of  their  verdict  they  called  for  a  number  of  the 
exhibits  introduced  on  the  trial.  The  court  called  the  attrition 
of  Ihe  respective  counsel  to  that  fact  and  suggested  that  all  of 
the  exhibits  be  sent  to  the  jury.  A  formal  objection  was  made 
to  the  exhibits  being  sent  to  the  jury  by  counsel  for  the  defend- 
ant The  court  overmled  the  objection  and  sent  the  exhibits 
to  the  jury.  The  only  section  of  our  statute  in  regard  to  exhib- 
its in  criminal  cases  is  section  7902  of  the  Revised  Statutes, 
and  is  as  follows:  TTpon  retiring  for  deliberation,  the  jury 
may  take  with  them  all  papers  (except  depositions)  which 
have  been  received  as  evidence  in  the  cause,  or  copies  of  such 
public  records  or  private  documents  given  in  evidence  as  ought 
not,  in  the  opinion  of  the  court,  to  be  taken  from  the  person 
having  them  in  possession.  They  may  also  take  with  them  the 
written  instructions  ^ven,  and  notes  of  the  testimony  or  other 
proceedings  on  the  trial,  taken  by  themselves  or  any  of  them, 
but  none  taken  by  any  other  person.'' 
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Counsel  contends  under  the  provisions  of  said  section  that 
papers  are  the  only  exhibits  which  a  jury  is  allowed  to  take  to 
their  juryroom,  and  in  support  of  that  contention  cites  Hansing 
V.  Territory,  4  Okla.  443,  46  Pac.  509.  In  that  case  the  court, 
over  the  objection  of  counsel  for  the  defendant,  permitted  the 
jury  to  take  with  them  certain  exhibits  introduced  on  the  trial, 
to  wit,  a  Winchester  rifle,  revolver  and  the  hat  worn  by  the  de- 
ceased. Section  5237  of  the  Oklahoma,  Statutes  as  quoted  in 
that  opinion,  as  far  as  quoted,  is  like  our  section  7902  above 
referred  to.  The  court  in  that  case  said:  "It  is  hardly  neces- 
sary to  quote  authority  to  show  that  the  language  of  this  ar- 
ticle does  not  embrace  such  articles  as  were  admitted  by  the 
court  to  the  juryroom  in  this  case.  Those  articles  were  certainly 
not  'copies'  of  any  'public  record'  or  'private  documents.' 
Neither  are  they  'papers'  in  any  sense  of  the  term.  Such  a  con- 
struction would  do  violence  to  language.  We  are  further  of 
the  opinion  that  in  the  absence  of  statutory  authority,  the  trial 
court  could  not  legally,  over  the  objection  of  defendant,  permit 
such  articles  to  be  taken  to  the  juryroom  to  be  experimented 
with  by  the  jury  in  the  defendant's  absence." 

The  supreme  court  of  Washington,  under  a  statute  similar 
to  ours,  in  the  case  of  Jack  v.  Territory,  2  Wash.  Ter.  101,  3 
Pac.  832,  held  that  the  jury  might  take  to  their  room  the  ex- 
hibits consisting  of  the  hat  and  shirt.  And  in  State  v.  Webster, 
21  Wash.  63,  57  Pac.  361,  the  court  held  that  exhibits  properly 
introduced  in  evidence  and  explanatory  of  the  evidence  of  wit- 
nesses might  be  taken  to  the  juryroom.  And  in  Bell  v.  State, 
32  Tex.  Cr.  Rep.  436,  24  S.  W.  418,  where  the  *  clothing  of 
the  deceased  which  had  been  introduced  in  evidence  and  carried 
by  the  jury  to  their  juryroom  without  objection  on  the  part 
of  the  defendant,  was  not  error.  (See,  also,  17  Am.  &  Eng. 
Ency.  of  Law,  2d  ed.,  pp.  1240,  1247;  12  Ency.  of  PL  &  Pn, 
p.  589.) 

In  the  case  of  People  v.  Cochran,  61  Cal.  548,  a  request  was 
made  by  the  attorney  for  the  defendant  to  permit  the  jury  upon 
its  retiring  for  deliberation  to  take  with  them  a  diagram  which 
had  been  used  in  the  trial  of  the  case  in  the  examination  ot 
some  of  the  witnesses,  which  request  was  denied  by  the  court 
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It  was  held  not  an  absolute  right  of  the  prosecution  or  defense 
to  have  the  papers  or  instruments  sent  with  the  jury.  The 
question  as  to  the  right  of  the  jury  to  take  other  exhibits  than 
the  papers  introduced  in  evidence  and  the  instructions  of  the 
court  was  not  involved  in  that  case. 

If  the  legislature,  in  passing  section  7902,  had  intended  to 
permit  the  jury  to  take  all  kinds  of  exhibits  with  them  to  the 
juryroom  when  considering  of  their  verdict,  it  would  have  been 
an  easy  matter  to  have  clearly  expressed  such  intentions.  The 
language  of  said  secticm  clearly  indicates  iliat  it  was  the  inten- 
tion to  permit  the  jury  to  take  with  them  all  papers,  except 
depositions,  which  had  been  received  as  evidence  in  the  case,  and 
also  copies  of  such  public  records  or  private  documents  as  ought, 
in  the  opinion  of  the  court,  to  be  taken  from  the  persons  having 
them  in  possession.  We  are  clearly  of  the  opinion  that  any 
other  exhibits  received  as  evidence  in  the  trial  of  the  cause 
should  not  be  sent  to  the  juryroom,  over  the  objection  of  the 
defendant;  therefore  the  court  erred  in  sending  the  exhibits 
above  mentioned  to  the  juryroom  for  their  inspection  by  the 
jury. 

Assignment  No.  38  involves  that  instruction  of  the  court  con- 
taining the  following  language,  to  wit :  "If  the  evidence  shows 
an  unlawful  killing,  then  in  order  for  such  unlawful  killing  to 
be  manslaughter  and  not  murder  there  must  have  been  shown 
by  the  evidence  to  have  been  a  serious  and  highly  provoking  in- 
jury inflicted  upon  the  person  killing,  ....  or  an  attempt 
by  the  person  killed  to  commit  a  serious  injury  on  the  person 
killing.'' 

It  is  contended  by  counsel  for  the  appellant  that  the  lan- 
guage there  used  is  equivalent  to  saying  that  anyone,  who,  whilo 
resisting  an  attempt  to  commit  a  serious  injury  on  his  person, 
kills  another  is  guilty  of  manslaughter,  and  contend  under  the 
law  that  such  homicide  would  be  justifiable  and  not  man- 
slaughter. Justifiable  homicide  is  defined  by  section  6570, 
Bevised  Statutes,  as  follows :  'Tlomicide  is  also  justifiable  when 
committed  by  any  person,  in  either  of  the  following  cases:  1. 
When  resisting  any  attempt  to  murder  any  person,  or  to  commit 
a  felony,  or  to  do  some  great  bodily  injury  upon   any  person. 
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....  3.  When  committed  in  the  lawful  defense  of  such  per- 
sons  When  there  is  reasonable  ground  to  apprehend  a 

design  to  commit  ....  some  great  bodily  injury,  and  immi- 
nent danger  of  such  design  being  accomplished." 

Said  instruction  contains  the  word  "serious"  while  the  stat- 
ute uses  the  word  "great"  There  is  certainly  a  distinction  be- 
tween the  meaning  of  these  two  words,  but  the  vice  of  the  in- 
struction is  in  charging  that  one  who  kills  another  while  resist- 
ing an  attempt  to  commit  a  serious  injury  on  his  person  is 
guilty  of  manslaughter,  when,  as  a  matter  of  fact,  such  killing 
would  be  justifiable.    It  was  error  to  give  that  instruction. 

The  instruction  requested  by  assignments  Nos.  50,  51  and 
64  are  covered  by  the  instructions  given  by  the  court,  and  there 
was  no  error  in  the  court's  refusing  to  give  them.  The  assign- 
ments above  referred  to  include  all  errors  discussed  in  appel- 
lant's brief. 

For  the  reascms  herein  given  a  new  trial  should  be  granted 
and  the  cause  remanded,  with  instructions  to  grant  a  new  trial 
to  the  defendant 

Stockslager,  J.,  concurs. 

Ailshie,  J.,  did  not  sit  at  the  hearing  and  took  no  part  in  the 
decision  as  he  had  appeared  in  the  case  as  attorney  for  the  de- 
fendant 


(June  4,  1904.) 

EWIN"  V.  INDEPENDENT   SCHOOL  DISTRICT  NO.  8. 
[77  Pac.  222.] 

ItACHEB'S  CJONTBACr— POWEB  OF  TBUSTEBS  TO  DISMISS  TbACHB»— DiS* 

CBETiON  OF  Trustees. 

1.  A  contract  between  a  teacher  and  a  school  district  wherein 
E.  is  designated  as  party  of  the  first  part,  and  "The  Board  of 
Trustees  of  School  District  No.  8,"  etc.,  designated  as  the  party 
of  the  second  part,  and  the  contract  is  signed  by  E.  and  the  in- 
dividual members  of  the  school  board  whose  names  are  followed  by 
the  further  subscription:  "The  Board  of  Trustees  of  School  Dis- 
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, 

trict  No.  8,  in  and  for  the  County  of  ShoBhone,  State  of  Idaho/'  it 
IB  held  to  be  a  sufficient  oomplianoe  with  section  34  of  the  school 
act  (Sess.  Laws  1899^  p.  92)  to  constitute  such  agreement  the  con- 
tract of  the  school  district  and  enforceable  as  such. 

2.  Under  section  45  of  the  school  law  which  authorises  a  board 
of  trustees  to  discharge  a  teacher  ''for  neglect  of  duty,  or  any  cause 
that,  in  their  opinion,  renders  the  services  of  such  teacher  unprof- 
itable to  the  district,"  but  requix^  that  "no  teacher  shall  be  dis- 
charged before  the  end  of  his  term  without  a  reasonable  hearing," 
held,  that  before  such  a  teacher  can  be  removed  he  must  have 
notice  and  an  opportunity  to  be  heard. 

3.  Under  section  84  of  same  act,  which  empowers  the  board  of 
trustees  of  an  independent  school  district  "to  employ  or  discharge 
teachers"  without  specifying  any  cause  or  requiring  any  notice 
to  the  teacher,  such  board  has  unlimited  and  unrestricted  power  to 
dismiss  either  with  or  without  notice  to  the  teacher,  and  the  ex- 
ercise of  such  discretion  by  the  board  is  not  subject  to  review  or 
control  by  the  courts. 

(Syllabus  by  the  court.) 

APPEAL  from  District  Court  in  and  for  the  County  of 
Shoshone.    Honorable  Ralph  T.  Morgan,  Judge. 

From  a  judgment  in  favor  of  defendant  on  sustaining  a  de- 
murrer to  the  complaint,  plaintiff  appeals.    Affirmed. 

W.  B.  Heybum  and  John  P.  Gray,  for  Appellant 

Under  the  statute  authorizing  school  boards  to  employ  or 
discharge  teachers,  it  is  not  necessary  that  the  members  ther^ 
of  should  meet  and  act  as  a  board  in  order  to  make  a  valid 
contract  for  the  employment  of  a  teacher,  when  they  all  assent 
to  the  emplojrment.  (School  Disi.  No.  25  v.  Stone,  14  Colo. 
App.  211,  59  Pac.  886;  Cfane  v.  Benington  School  Dist,  61 
Mich.  299,  28  N.  W.  105.)  The  presumptions  are  in  favor  of 
the  regularity  of  the  proceeding  of  a  school  board,  and  it  is 
incumbent  upon  the  defendant  to  show  the  defects,  if  any. 
(Splaine  v.  School  Dist  No.  122,  20  Wash.  74,  54  Pac.  766.) 
In  the  absence  of  proof  to  the  contrary,  it  will  be  presumed 
that  a  contract  with  a  teacher,  which  is  signed  by  all  the  dis- 
trict officers,  was  authorized  at  a  meeting  of  tiie  board,  although 
tl^.ey  were  not  together  when  they  signed  it.  (Dolan  v.  Joint 
School  Dist.,  80  Wis.  155,  49  N.  W.  960.)     Upon  this  question 
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of  the  right  to  discharge,  the  pofiition  of  appellant  is  this:  1. 
That  a  contract  made  by  a  board  of  directors,  having  power  to 
employ  teachers  for  the  ensuing  year,  even  though  there  be  a 
change  in  the  directorate,  is  binding  upon  the  district  and  up- 
on the  new  board ;  2.  That  the  right  of  summary  removal  does 
not  exist  in  the  case  of  the  removal  of  school  teachers,  except 
where  specifically  given  by  law;  3.  That  the  power  of  removal 
in  Idaho  is  governed  by  the  provisions  of  section  45  of  the  act 
approved  February  6,  1899;  4.  That  section  45  was  by  opera- 
tion of  law  incorporated  into,  and  read  into,  the  contract  upon 
which  this  suit  was  brought;  5.  That  the  independent  school 
district  was  bound  by  the  contract  and  the  provisions  thereof, 
and  the  law  which  was  incorporated  therein,. as  much  as  the 
board  which  it  succeeded.  School  directors  have  power  to  hire 
a  teacher  for  an  ensuing  year,  though  there  will  be  a  change  in 
the  membership  of  the  board  before  the  term  begins.  {S plains 
V.  School  Dist.  No,  122,  20  Wash.  74,  54  Pac.  766.)  A  subse- 
quent school  board  cannot  abrogate  a  legal  contract  made  by  its 
predecessor,  without  valid  reason  therefor.  {Farrel  v.  School 
Dist.  No.  2,  98  Mich.  43,  66  N.  W.  1053 ;  Thompson  v.  Oibbs,  97 
Tenn.  489,  37  S.  W.  277,  34  L,  R.  A.  548;  School  Dist  No.  S 
V.  Hale,  15  Colo.  367,  25  Pac.  308,  309;  School  Dist.  v.  Mc- 
Coy, 30  Kan.  268,  46  Am.  Eep.  92,  1  Pac.  97;  Neville  v.  School 
Directors,  36  111.  71 ;  Kennedy  v.  Board  of  EdiLca;tion,  82  Cal. 
483,  22  Pac.  1042 ;  Fairchild  v.  Board  of  Education,  107  Cal. 
92,  40  Pac.  26;  Marion  v.  Board  of  Education,  97  Cal.  606,  32 
Pac.  43,  20  L.  R.  A.  197.)  The  discretion  vested  in  the  board 
to  remove  for  a  cause  which  in  their  judgment  is  sufficient  is  a 
discretion  which  must  be  judiciously  exercised  and  one  which 
cannot  be  abused.  They  have  a  right  to  remove  a  teacher  for 
cause,  but  not  so  long  as  the  teacher  is  good,  faithful  and  com- 
petent, and  does  not  neglect  her"  duty  or  otherwise  so  conduct 
herself  as  to  render  her  services  inimicable  to  the  welfare  of  the 
district.  (Spaulding  v.  Coeur  d*  Alene  Ry.  etc.,  5  Idaho,  528, 
51  Pac.  408.) 

C.  W.  Beale,  for  Respondent. 

This  court  has  laid  do\^Ti  the  rule  for  the  government  of  offi- 
cers and  agents  of  our  public  and  municipal  corporations  in 
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the  case  of  Clyne  v.  Bingham  County,  7  Idaho,  75,  60  Pac.  76, 
in  which  it  is  stated  that  a  matter  of  this  kind  is  not  a  matter 
between  the  trustees  (Sutherland,  Wourms  and  McKissick) 
and  appellant,  but  it  is  a  matter  in  which  the  public,  the  tax- 
payers— ^those  who  'T)ear  the  burden  in  the  heat  of  the  day" — 
have  some  rights  in  the  premises  which  cannot  be  frittered  away 
by  public  ofBcers.  In  that  case,  the  county  attorney  tried  to 
stipulate  away  the  rights  of  the  taxpayers  of  Bingham  county. 
In  this  case,  Sutherland,  Wourms  and  McKissick  tried  to  make 
a  contract  to  which  they  signed  their  individual  names,  and  a 
different  contract  from  that  authorized  by  law.  In  the  Clyne 
case,  the  court  says:  '^The  county  attorney  cannot  stipulate 
away  the  rights  of  the  people,  and  any  attempt  to  do  so  is  un- 
authorized, unwarranted  and  deserving  of  severe  rebuke."  So 
we  say,  applying  the  same  rule  to  the  case  at  bar,  Sutherland, 
Wourms  and  McKissick  could  not  stipulate  away  the  rights 
of  the  taxpayers  of  School  District  No.  8,  nor  make  and  ex- 
ecute any  contract  in  any  manner,  form  or  substance  whatever 
different  from  such  a  contract  as  is  prescribed  by  law.  The 
mode  and  manner  prescribed  by  the  statute  for  the  execution 
of  contracts  on  the  part  of  the  ordinary  school  district  mu.st  be 
followed  strictly,  and  any  other  manner  is  excluded  by  the  law. 
{ZoUman  v.  San  Francisco,  20  Cal.  97,  81  Am.  Dec.  96.)  In 
order  to  bind  School  District  No.  8,  the  trustees  must  have  acted 
as  a  board  and  their  actions  must  have  been  made  a  matter  of 
record,  and  the  complaint  must  show  that  the  contract  was 
made  by  the  trustees  for  and  on  behalf  of  the  district,  in  its 
name,  and  only  while  sitting  as  a  board  of  trustees.  {Conger 
V.  Board  of  Commrs.,  5  Idaho,  347,  48  Pac.  1064;  Dunbar  v. 
Board  of  Commrs.,  5  Idaho,  407,  49  Pac.  409 ;  Castle  v.  Ban- 
nock County,  8  Idaho,  124,  67  Pac.  35 ;  Thorns  Kane  &  Co.  v. 
School  Dist  No,  112  of  Osborn  Co.,  6  Kan.  App.  260,  47  Pac. 
5^1;  McCortle  v.  Bates  et  al,  29  Ohio,  419,  23  Am.  Rep.  758.) 
The  concurrence  of  a  majority  of  the  board  of  directors  when 
duly  assembled  is  essential  to  the  performance  of  a  valid  act. 
The  assent  of  several  members  separately  is  not  enough  and 
any  action  based  thereon  will  not  be  binding  upon  the  district. 
{Herrington  v.  District  Township    of    Listen,  47  Iowa,  11.) 
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AppeUant  was  bound  to  know  the  law.  In  fact,  the  contract 
npon  which  she  was  suing^  in  direct  terms,  made  the  law  a  part 
of  her  contract  This,  however,  wa«  not  necessary,  as  the  law 
that  authorized  her  summary  dismissal  by  the  trustees  of  re- 
spondent, provided  School  District  No.  8  should  become  an  in- 
dependent district  (as  it  did  subsequent  to  the  date  of  her  al- 
leged contract),  became  a  part  of  her  contract,  and  the  same 
was  subject  to  any  laws  in  existence  at  the  time  of  the  execution 
thereof.  The  statute  that  gives  the  board  power  to  remove  all 
teachers  becomes  a  part  of  every  contract  which  a  teacher  makes 
for  his  employment.  (Oillan  v.  Board  of  Regents  of  Normal 
Schools,  88  Wis.  7,  58  N.  W.  1042,  24  Ix  B.  A.  336;  Head  v. 
Curators  of  the  University  of  Missouri,  86  U.  S.  (19  Wall.) 
630,  22  L.  ed.  160;  EcJcloff  v.  District  of  Columbia,  135  U.  S. 
240, 10  Sup.  Ct  Rep.  752,  34  L.  ed.  120.)  The  courts  of  Idaho 
have  no  jurisdiction  to  inquire  into  the  question  of  the  proper 
or  improper  exercise  of  authority  and  discretion  exercised  by 
the  board  of  trustees  of  an  independent  school  district  under 
section  84,  Session  Laws  of  1899,  page  105,  and,  in  support  of 
our  position,  cite  the  following  authorities :  Directors  v.  Burton, 
26  Ohio  St  421;  In  re  Hennen,  13  Pet  230,  10  L.  ed.  138; 
Langdon  v.  Mayor,  92  N.  Y.  427;  OUlan  v.  Board  of  Regents 
of  Normal  Schools,  88  Wis.  7,  58  N.  W.  1042,  24  L.  R.  A.  336; 
Knowles  v.  Boston,  12  Gray  (Mass.),  339;  Wood  v.  Medfield, 
123  Mlass.  545.  If  some  school  board  is  liable  to  appellant, 
she  should  have  sued  it  and  not  this  respondent  The  well- 
known  doctrine  that  a  pleading  should  be  strictly  construed 
against  the  pleader  is  especially  applicable  to  the  case  at  bar. 
{Collins  V.  Townsend,  58  Cal.  608;  Hays  v.  Steiger,  76  Cal. 
555,  18  Pac.  670;  4  Ency.  of  PL  &  Pr.,  p.  759.)  The  declara- 
tion in  the  amended  complaint  that  appellant  was  discharged 
without  cause  and  in  violation  of  her  contract  is  merely  a  con- 
clusion, which  the  demurrer  in  this  case  does  not  admit  as  be- 
ing true.  (Ollis  v.  Orr,  6  Idaho,  474,  56  Pac.  162;  Langdon 
V.  Mayor,  92  N.  Y.  427.) 

AILSHIE,  J. — ^This  case  was  commenced  in  the  district 
court  of  Shoshone  county  by  the  plaintiff,  Elizabeth  Ewin,  for 
the  recovery  of  $300  damages  for  her  wrongful  dismissal  as  a 
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teacher  in  the  public  schools  of  the  town  of  Wallace.  By  her 
complaint  she  alleges  that  on  the  eighth  day  of  April,  1901, 
the  town  of  Wallace  constituted  School  District  No.  8  of  Sho- 
shone county  and  that  Angus  Sutheriand,  J.  H.  Wourms  and 
S.  C.  McKissick  were  at  that  time  the  members  of  its  board 
of  trustees.  She  alleges  that  on  that  date,  and  while  she  was 
the  holder  of  a  valid  teacher's  certificate  authorizing  and  en- 
titling her  to  teach  in  any  of  the  schools  of  Shoshone  county, 
she  entered  into  a  contract  in  writing  with  the  board  of  trus- 
tees of  said  district  whereby  they  employed  her  to  teach  in 
the  public  schools  of  that  district  at  the  monthly  salary  of 
^75  for  a  period  of  nine  months  from  and  after  the  second 
day  of  September,  1901.  That  on  the  seventeenth  day  of  May, 
1901,  and  in  pursuance  to  the  provisions  of  chapter  10  of  an 
act  of  the  legislature  approved  February  6,  1899,  entitled  ^'An 
act  to  establish  and  maintain  a  system  of  free  schools,"  the 
town  of  Wallace  and  the  territory  formerly  comprising  school 
district  No.  8  of  Shoshone  county  was  established  and  created 
into  what  was  thereafter,  and  is  now,  known  as  the  'Wallace 
Independent  School  District  No.  8";  and  that  thereupon  the 
said  independent  school  district  by  virtue  of  law  succeeded  to 
all  the  rights  and  privileges  and  assumed  all  the  duties  and  ob- 
ligations of  the  old  district  That  pursuant  to  the  contract  be- 
tween the  plaintiff  and  the  board  of  trustees  of  the  old  district, 
she  entered  upon  the  performance  of  her  duties  as  a  teacher 
and  continued  to  discharge  such  duties  until  the  twenty-fifth 
day  of  February,  1902,  upon  which  date  the  board  of  trustees 
of  the  independent  district,  ^Vithout  cause  and  in  violation  of 
their  said  contract,  assumed  to  discharge  the  plaintiff  as  such 
teacher  in  disregard  of  the  terms  and  conditions  of  the  said  con- 
tract," and  that  they  thereafter  excluded  her  from  the  school 
building  and  prevented  her  from  discharging  the  duties  of  a 
teacher  for  the  remainder  of  the  term  to  her  damage  in  the  sum 
of  $300,  balance  due  her  under  and  by  virtue  of  her  contract 
for  the  full  period  of  nine  months. 

The  foregoing  are,  in  substance,  the  allegations  of  the  plain- 
tifPs  amended  complaint.  The  contract  upon  which  the  action 
ib  brought  is  pleaded  in  haec  verba.    To  this  complaint  the  de- 
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fondant  district  demurred  upon  the  groundg  that  the  complaint 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action. 
ITie  demurrer  was  sustained  and  judgment  was  entered  for  the 
defendant  and  this  appeal  is  taken  therefrom. 

The  only  question  presented  for  our  consideration  upon  this 
appeal  is  as  to  the  sufficiency  of  the  complaint  The  defendant 
seems  to  have  urged  two  reasons  in  the  lower  court  why  its  de- 
murrer should  be  sustained  and  has  presented  the  same  ques- 
tions in  this  court  The  first  reason  presented  is  that  the  con- 
tract pleaded  was  never  a  legal  or  binding  contract  between  the 
plaintiff  and  School  District  No.  8.  This  contention  is  predi- 
cated upon  the  terms  of  the  contract  and  manner  of  its  execu- 
tion. The  contract  on  its  face  purports  to  have  been  entered 
into  '^between  Elizabeth  Ewin,  party  of  the  first  part,  and  the 
board  of  trustees  of  School  District  No.  8  of  the  county  of  She* 
shone^  in  the  state  of  Idaho,  party  of  the  second  part/'  and  is 
signed  as  follows:  "In  testimony  whereof  we  have  hereunto  seik 
our  hands  the  day  and  year  first  above  written. 

"ANGUS  SUTHEKLAND, 
"JOHN  WOUKMS, 
"D.  C.  McKISSICK, 
"The  Board  of  Trustees  of  School  District  No.  8,  in  and  for  the 
County  of  Shoshone,  State  of  Idaho. 

"ELIZABETH  EWIN,  Teacher.*' 

Section  34  of  the  school  law  (Sess.  Laws  1899,  p.  92),  pro- 
vides that  "each  regularly  organized  school  district  in  the  state 
is  hereby  declared  to  be  a  body  corporate  by  the  name  and  style 

of  School   District  No ,  in  the   county  of ,  in  the 

state  of  Idaho,  and  in  that  name  the  trustees  may  sue  and  be 
sued,  hold  and  convey  property  for  the  use  and  benefit  of  such 
district  and  make  contracts  the  same  as  municipal  corporations 
in  this  state/'  Under  this  provision  of  the  statute  it  is  con- 
tended by  respondent  that  the  contract  should  have  been  ex- 
ecuted by  "School  District  No.  8  in  the  county  of  Shoshone, 
state  of  Idaho,"  by  and  through  its  proper  officers  and  not  by 
the  board  of  trustees  in  their  individual  capacity.  As  a  matter 
of  law  we  think  this  contention  is  correct,  but  the  contract 
here  pleaded  discloses  upon  its  face  that  it  was  executed  for  the 
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school  district  and  as  its  contract  and  agreement  and  for  its 
use  and  benefit.  It  is  such  a  contract  as  the  district  could 
enforce  in  its  corporate  capacity,  and,  on  the  other  hand,  one 
vhich  the  individuals  composing  the  board  could  not  have  en- 
forced in  any  other  capacity  than  as  trustees  of  and  for  the 
school  district.  It  is  true  that  this  is  not  executed  in  the  man- 
ner and  form  in  which  the  contracts  of  corporations  are  usually 
executed,  but  it  is  not  so  deficient  that  we  would  hold  it  void 
as  between  the  plaintiff  and  the  school  district  represented  by 
the  trustees  who  executed  it. 

The  other  contention  made  by  the  school  district  is  founded 
upon  the  provisions  of  section  84  of  the  act  of  February  6,  1899, 
entitled  '^An  act  to  establish  and  maintain  a  system  of  free 
schools.'*  This  act  contains  eighly-eight  sections  and  is  divided 
into  ten  chapters.  Chapter  6  deals  with  the  election  and 
powers  and  duties  of  trustees,  the  employment  of  teachers  and 
raising  of  revenue  for  the  ordinary  school  district;  while  chapter 
10  provides,  inter  alia,  for  the  organization  of  independent 
fichool  districts,  the  election,  qualifications,  powers  and  duties 
of  a  board  of  trustees,  the  raising  of  revenue  and  employment 
.and  discharge  of  teachers.  That  portion  of  section  84  upon 
which  the  defendant  relied  for  the  sustaining  of  its  demurrer 
is  as  follows :  ^TTie  board  of  trustees  of  said  district  must  have 

power  to,  and  it  is  their  duty 2.  To  employ  or  discharge 

teachers,  mechanics  and  laborers,  and  to  fix,  allow  and  order 
iheir  salaries  and  compensation,  and  to  determine  the  rates  of 
tuition  for  nonresident  pupils.''  It  is  claimed  that  this  statute 
^ves  to  the  board  of  trustees  of  an  independent  school  district 
Absolute  power  and  authority  to  discharge  a  teacher  without 
notice  and  without  assigning  any  reason  or  cause  whatever 
therefor.  It  is  argued  by  the  appellant  that  since  this  contract 
was  entered  into  by  the  board  of  trustees  of  the  old  district,  it 
must  be  tested ,  by  the  provisions  of  the  law  governing  such 
boards,  and  that  it  could  not  be  terminated  in  any  other  man- 
ner than  that  provided  for  the  termination  of  such  contracts 
by  a  board  of  trustees  of  the  ordinary  school  district  In  sup- 
port of  this  contention  the  appellant  relies  upon  that  portion  of 
section  45  which  provides  that  "It  shall  be  the  duty  of  the  trus- 
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tees  of  each  district  to  employ  teachers,  on  a  written  contract, 
and  to  discharge  the  same,  and  to  fix,  allow  and  order  paid  their 
salaries  and  compensation  and  the  compensation  of  the  clerk 
of  the  board,  and  to  determine  the  rate  of  tuition  of  nonresident 
pnpils,  and  they  shall  have  power  to  discharge  any  teacher  for 
neglect  of  duty,  or  any  cause  that,  in  their  opinion,  renders  the 
service  of  such  teacher  unprofitable  to  the  district,  but  no 
teacher  shall  be  discharged  before  the  end  of  the  term,  with- 
out a  reasonable  hearing/' 

It  will  be  seen  from  the  foregoing  that  a  board  of  trustees  of 
an  ordinary  school  district  cannot  discharge  a  teacher  before  the 
end  of  his  term  without  giving  him  a  reasonable  hearing,  and 
that  such  discharge  when  made  must  be  founded  upon  a  neg- 
lect of  duty  or  some  cause  that  in  the  opinion  of  the  board 
renders  the  services  of  the  teacher  unprofitable  to  the  district. 
It  will  also  be  seen  that  when  the  legislature  came  to  providing 
the  powers  and  duties  of  a  board  of  trustees  for  an  inde- 
pendent district,  they  authorized  them  to  "discharge  teachers,'* 
and  that  such  power  and  authority  is  not  coupled  with  any 
limitation  as  to  cause  for  such  discharge  or  notice  of  hearing 
thereon.  Appellant  urges  that  since  section  85  provides  that 
"all  the  provisions  of  this  act  providing  for  a  public  school 
system,  wherein  not  contradictory  to  or  inconsistent  with  the 
provisions  of  this  chapter  and  which  may  be  made  applicable 
to  the  objects  thereof,  are  adopted  as  a  part  of  the  law  govern- 
ing the  establishment  and  management  of  independent  school 
districts,*'  the  legislature  must  be  understood  as  having  in- 
tended to  read  section  84  in  connection  with  section  46,  and 
thereby  require  all  removals  to  be  made  for  cause  and  upon 
reasonable  notice.  It  seems  to  us,  however,  that  such  an  in- 
terpretation and  construction  of  these  statutes  is  unauthorized. 
In  fact  such  a  construction  would  do  violence  to  the  intent  and 
purpose  of  the  statute  and  the  objects  of  the  legislature.  It 
was  clearly  the  intention  of  the  legislature  to  provide  that  no 
teacher  of  an  ordinary  school  district  should  be  discharged  prior 
to  the  end  of  his  term  except  for  cause,  and  in  no  event  without 
a  hearing.  An  examination,  however,  of  the  subsequent  por- 
tions of  that  act,  and  especially  chapter  10,  convinces  us  that 
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the  legislature  meant  to,  and  did,  give  to  independent  school 
districts  mnch  more  ample  and  plenary  powers  upon  every  sub- 
ject connected  with  the  schools  within  such  districts  than  they 
had  granted  or  intended  to  grant  to  the  ordinary  school  dis- 
trict Indeed,  the  object  of  converting  a  district  into  an  in- 
dependent district  is  to  enlarge  the  powers  and  extend  the  priv- 
ileges of  the  new  district  thus  formed  in  order  to  more  ihor- 
oughly  organize,  establish  and  maintain  its  public  schools  and 
secure  a  higher  degree  of  efficiency  and  discipline  in  the  school 
work.  It  is  significant  to  our  minds  that  the  legislature,  after 
having  made  these  requirements  as  to  the  discharge  of  a 
teacher  from  a  school  of  the  ordinary  district,  immediately 
passed  to  the  subject  of  independent  school  districts  and  author- 
ized the  discharge  of  a  teacher  without  attaching  any  require- 
ments as  to  cause  for  discharge  or  notice  of  intention  to  do  so. 
Under  the  ordinary  and  generally  accepted  rules  of  construc- 
tion, the  legislature,  in  the  same  act,  having  in  one  section 
provided  that  a  set  of  trustees  for  one  class  of  districts  should 
not  discharge  a  teacher  except  for  cause,  after  reasonable  no- 
tice, and  in  a  subsequent  section  providing  that  the  board  of 
trustees  for  another  class  of  districts  might  discharge  a  teacher, 
without  limiting  that  discharge  to  any  cause  or  requiring  any 
notice,  they  must  be  deemed  to  have  purposely  omitted  the  cause 
and  notice  from  the  latter  section.  It  was  evidently  the  in- 
tention to  authorize  a  board  of  trustees  of  an  independent  school 
district  to  discharge  a  teacher  at  will  or  pleasure.  The  con- 
tract must  be  read  in  view,  equally,  of  the  provisions  of  both 
sections  45  and  84,  and  the  appellant  must  be  deemed  to  have 
agreed  to  subject  herself  to  the  contingencies  of  section  84  in 
the  event  the  district  should,  in  the  meanwhile,  become  or- 
ganized into  an  independent  school  district. 

We  do  not  think  tiie  authorities  cited  by  appellant  upon  this 
branch  of  the  case  support  her  contention  under  a  statate  like 
ours.  In  Farrell  v.  School  Dist.  No.  2,  98  Mich.  43,  66  N.  W. 
1063,  a  contract  was  entered  into  between  the  board  of  traslees 
and  a  teacher,  and  before  the  opening  of  the  school  year  an 
election  was  held,  and  a  majority  of  the  old  board  went  out  of 
ofiBce  and  the  new  board  immediately  met  and  organized  and 
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passed  a  resolution  rescinding  the  contract  executed  by  the  old 
board  in  hiring  the  teacher,  and  notified  him  of  their  action. 
Of  this  procedure  the  supreme  court  of  Michigan  said:  "For 
this  action  no  reason  was  given.  It  was  not  in  the  power  of 
the  subsequent  board  to  rescind  a  contract  which  was  lawfully 
made  by  the  old  board  without  some  valid  reason  therefor. 
These  school  contracts  are  governed  by  the  same  rules  as  other 
contracts,  and  when  once  lawfully  made  are  equally  binding 
upon  both  parties.  Neither  can  violate  them  without  com^ 
pensating  the  other  for  the  damages  sustained.'*  Here,  it  will 
be  observed,  the  decision  of  the  court  was  not  founded  upon  any 
statutory  provision  as  to  the  right  of  dismissal  of  the  teacher; 
and  the  opinion  rests  squarely  upon  the  general  law  of  con- 
tracts. Thompson  v.  Oibbs,  97  Tenn.  489,  37  S.  W.  277,  34 
L.  R.  A.  549,  denies  the  rights  of  a  board  of  trustees  to  dis- 
charge a  teacher  except  for  cause  and  after  notice  to  him,  and 
a  stipulation  in  the  contract  authorizing  them  to  do  so  was  held 
invalid.  An  examination  of  that  decision  and  the  statutes  of 
the  state  of  Tennessee  upon  which  it  is  based  discloses  the  fact 
that  under  section  1192  of  the  statutes  of  1884  of  that  state, 
it  is  provided  that  the  school  directors  are  authorized  and  em- 
powered "to  employ  teachers  and  to  dismiss  them  for  incompe- 
tence, improper  conduct,  or  inattention  to  duties.'*  In  Morley 
V.  Power,  5  Lea,  700,  the  supreme  court  of  Tennessee  considered 
the  foregoing  provision  of  their  statute  and  the  right  of  a  board 
of  trustees  to  dismiss  a  teacher,  saying:  "The  right  to  remove 
for  the  causes  mentioned  in  the  act  is  clear,  but  the  very  fact 
that  the  causes  of  removal  are  specified  demonstrates  that  the 
discretion  is  not  unlimited.  Whenever  there  is  a  limitation  in 
the  power,  the  determination  whether  the  case  is  within  the 
power  rests  with  the  courts,  not  vrith  the  officers  authorized  to 
remove,  for,  otherwise,  the  limitation  would  be  of  no  avail,  the 
discretion  being  practically  unlimited.  Their  judgment  as  to 
what  the  law  allows  them  to  determine,  or  as  to  the  extent  of 
their  jurisdiction,  will  be  controlled.'*  School  District  v.  Hale, 
15  Colo.  367,  25  Pac.  308,  seems  to  have  been  decided  upon  the 
general  principle  applicable  to  the  termination  of  ordinary  con- 
tracts.   The   Colorado  court  there  says:  "It  was  always  true 
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tliat  where  a  contract  of  hiring  was  entered  into  between  two 
parties  for  a  fixed  period,  at  a  definite  price,  the  employer  could 
not  escape  liability  for  a  discharge  without  cause.  If  the  con- 
tract was  broken  by  the  employer,  a  cause  of  action  at  once 
arose  in  favor  of  the  one  discharged,  who  might,  upon  the  ex- 
piration of  the  period  of  hiring,  recover  damages  resulting 
from  the  breach."  It  is  worthy  of  observation,  however,  that 
section  305  of  the  Code  of  Colorado,  referred  to  in  that  opinion, 
provides  that  *T!f o  teacher  shall  be  dismissed  without  due  no- 
tice and  upon  good  cause  shown  and  such  teacher  shall  be  en- 
titled to  receive  pay  for  services  rendered."  Here,  it  will  be 
seen,  the  statute  was  positive  in  its  terms  both  as  to  the  cause 
and  as  to  the  giving  of  notice.  Kennedy  v.  Board  of  Educor 
tion,  82  Cal.  483,  22  Pac.  1042,  seems  to  turn  upon  the  pro- 
visions of  section  1793  of  the  Political  Code  of  California, 
which  provides  that  when  certain  teachers  have  been  elected 
they  "shall  be  dismissed  only  for  violation  of  the  rules  of  the 
board  of  education,  or  for  incompetency,  unprofessional  or  im- 
moral conduct."  A  decision  resting  upon  a  statute  like  that 
of  California  cannot  be  much  authority  under  a  statute  like 
ours.  Fairchild  v.  Board  of  Edtu^ation  of  the  City  and  County 
of  San  Francisco,  107  Cal.  92,  40  Pac.  26,  simply  follows  the 
Kennedy  case  and  rests  upon  section  1793  of  the  code.  In 
Wisconsin,  section  404  of  the  Revised  Statutes  provides  that 
a  school  board  may  "remove  at  their  pleasure  any  principal,  as- 
sistant or  other  officer  or  person  from  any  office  or  employment 
in  connection  with  any  such  school,"  and  the  supreme  court  of 
that  state,  in  Oillan  v.  Board  of  Regents  of  Normal  Schools,  88 
Wis.  7,  58  N.  W.  1043,  24  L.  R.  A.  336,  said:  "This  power  of 
summary  removal  of  a  teacher  vested  in  the  board  by  statute  is 
a  discretionary  power,  and  its  exercise  in  a  given  action  cannot 
be  inquired  into,  or  questioned,  by  the  courts."  And  again, 
they  say:  "The  statute  became  a  condition  of  his  contract,  as 
much  as  if  it  was  written  in  it,  that  the  board  might  remove 
him  at  pleasure.  He  accepted  the  employment  with  knowledge 
of  the  law  on  this  condition  of  his  contract,  and  he  has  no 
reason  to  complain  of  it.  These  principles  appear  to  be  un- 
questionable  If  the  exercise  of  this  discretionary  power 
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conferred  on  the  board  by  the  statute  is  not  effectual  to  remove 
a  teacher  in  the  normal  schools  and  terminate  his  wages^  then 
the  statute  is  nugatory  and  has  no  force  whatever,  and  it  had 
better  be  repealed/'  In  Regina  v.  Oovemors  of  Darlington' 
School,  51  Eng.  Com.  L.  68,  the  school  was  founded  by  royal 
charter  authorizing  the  governors  tiiereof  to  select  a  master  of 
such  school  ''so  often  as  to  them  and  their  successors,  or  the 
major  part  of  them,  occasion  them  moving  thereto,  should  ap- 
pear, and  of  removing  the  same  master  or  usher  from  the  said 
school,  according  to  their  sound  discretion.^'  In  passing  upoa 
the  right  of  the  governors  to  dismiss  the  master  without  notice, 
the  court  of  queen's  bench,  through  Lord  Denman,  said:  "The 
power  of  the  governors  so  to  remove  justifies  their  so  doing; 
and  it  is  not  to  be  restricted  by  any  opinion  which  we  may  form 
of  the  reasons  on  which  they  have  been  induced  to  exert  if 
This  case  was  taken  by  error  into  the  exchequer  chamber  in 
1844  and  the  judgment  of  the  queen's  bench  was  affirmed,  Chief 
Justice  Tindal  saying:  "And  there  seems  nothing  unreasonable 
in  the  founder's  giving  such  authorily  to  the  governors.  For 
there  may  be  many  causes  which  render  a  man  altogether  un- 
fit to  continue  to  be  a  schoolmaster,  which  cannot  be  made  the 
subject  of  charge  before  a  jury,  or  otherwise  of^actual  proof. 
A  general  want  of  reputation  in  the  neighborhood,  tlie  very 
suspicion  that  he  has  been  guilly  of  the  offenses  stated  against 
him  in  the  return,  the  common  belief  of  the  truth  of  such 
charges  amongst  the  neighbours,  might  ruin  the  well-being  of 
the  school  if  the  master  was  continued  in  it,  although  the 
charge  itself  might  be  untrue,  and  at  all  events  the  proof  of  the 
facts  themselves  insufficient  before  a  jury.  Many  other  grounds 
of  amoval  fully  sufficient  in  the  exercise  of  a  sound  discretion 
might  be  suggested."  So  far  as  we  are  able  to  find,  the  rule 
established  in  this  case  has  never  been  departed  from  in  the 
English  courts,  and  the  principle,  it  seems  to  us,  is  as  sound 
now  and  in  this  country  as  it  was  then. 

In  EcMoif  V.  District  of  Columlia,  135  U.  S.  240,  10  Sup. 
Ct.  Rep.  752,  34  L.  ed.  120,  the  supreme  court  of  the  United 
States  discusses  the  right  of  removal  where  the  general  power 
to  do  BO  is  granted  without  limitation.    The  conclusion  reached 
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by  that  court  is  stated  by  them  as  follows :  '^The  grant  of  a 
general  power  to  remove  carries  with  it  the  right  to  remove  at 
any  time  or  in  any  manner  deemed  best,  with  or  without  notice.*' 

After  an  examination  of  the  various  authorities  cited  by  re- 
cpective  counsel,  as  well  as  others,  we  conclude  that  the  general 
principle  running  through  them  all  is :  That  where  the  power  to 
remove  is  restricted  or  limited  to  certain  reasons  or  causes,  the 
final  determination  as  to  whether  the  case  falls  within  any  of 
those  causes  rests  with  the  courts  and  may  be  reviewed  or  in- 
quired into  by  them.  And  that,  on  the  other  hand,  where  the 
power  is  general,  unlimited,  and  unrestricted  and  is  once  ex- 
ercised, it  cannot,  and  will  not,  be  questioned  or  examined  in- 
to by  the  courts.  It  may  be  exercised  either  with  or  without 
notice. 

The  complaint  in  this  action  showing  upon  its  face,  as  it 
does,  that  the  plaintiff  was  removed  by  the  board  of  trustees  of 
the  independent  district,  failed  to  show  facts  sufficient  to  con- 
stitute a  cause  of  action,  and  the  dmurrer  was  properly  sus- 
tained. The  judgment  of  the  trial  court  is  a£5rmed,  with  costs 
to  respondent 

Sullivan,  C.  J.>  and  Stockslager,  J.,  concur. 


(June  4,  1904.) 

BOBERTSON  v.  MOORE. 
[77  Pac.  218.] 

OouFLAnvT — What  Should  Contain  in  Fobeclosube  of  Laborers' 
LnsNS — CoNFUCTTNO  Evn>ENCE  IN  Equitt  Cases — Judgment 
Should  Dkscbibb  Land  to  be  Solo — What  the  Notice  of  Lien 
Should  Contain — Affucation  fob  Continuancb — Fees  in 
Mechanic's  Lien  Cases. 

1.  A  complaint  for  the  foreclosure  of  a  laborer's  lien  that  suffi- 
ciently describes  the  property,  fixes  the  time  and  manner  of  labor, 
the  amount  due,  and  that  the  lien  was  filed  within  the  statutory 
time  together  with  necessary  requirements  in  ordinary  suits  in 
equity  is  sufficient. 
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2.  Where  there  is  a  substantial  conflict  in  the  evidence  on 
material  issues  involved,  this  court  will  not  reverse  the  trial  court 
either  in  law  or  equity  cases,  where  the  case  has  been  tried  on  oral 
evidence. 

3.  By  the  provisions  of  the  Session  Laws  of  1899,  being  termed 
an  act  to  secure  liens  for  mechanics,  laborers,  materialmen  and 
other  persons,  found  on  page  147,  section  4  requires  the  trial  court 
to  ascertain  the  amount  of  land  necessary  for  the  convenient  use  of 
the  property  to  be  sold,  and  it  is  error  not  to  do  so. 

4.  The  notice  of  lien  should  contain  a  statement  of  the  de- 
mand; the  name  of  the  owner  or  reputed  owner  if  known;  the 
name  of  the  person  by  whom  employed;  a  description  of  the  prop- 
erty, which  claim  must  be  verified. 

5.  An  application  for  the  continuance  of  a  cause  appeals  to  the 
sound  discretion  of  the  trial  court,  and  his  ruling  thereon  will  not 
be  disturbed  by  this  court  unless  it  appears  that  there  has  been  an 
abuse  therof. 

6.  Attorneys'  fees  are  allowed  in  the  foreclosure  of  mechanics' 
and  laborers'  liens. 

7.  In  an  action  to  enforce  a  mechanic's  or  laborer's  lien,  where 
it  is  shown  by  counterclaim  or  cross-complaint  that  there  is  a  de- 
mand for  affirmative  relief,  either  party  is  entitled  to  a  jury  trial 
on  that  issue^  if  it  is  in  the  natiure  of  an  action  at  law. 

(Syllabus  by  the  court.) 

APPEAL  from  the  District  Court  of  Idaho  County.  Honor- 
able Edgar  C.  Steele,  Judge. 

Action  to  foreclose  laborer's  lien.  Judgment  for  the  plain- 
tiff from  which  defendants  appeal.  Cause  remanded  with  in- 
structions to  modify  judgment  after  proof. 

Fogg  &  Nugent  and  W.  H.  Cassady,  for  Appellants. 

Where  the  claimant  alleges  an  implied  contract  in  his  notice 
of  lien  and  in  his  complaint,  and  the  evidence  shows  an  ex- 
press contract,  it  is  a  material  variance  and  the  plaintiff  is 
not  entitled  to  recover.  (Wilson  v.  Hind,  113  Cal.  357,  45 
Pac.  695;  Fischer  v.  Harma,  8  Colo.  App.  471,  47  Pac.  303.) 
Where  defendants  demand  a  trial  by  jury,  the  court  has  no 
jurisdiction  to  render  a  personal  judgment  against  them  in  case 
the  plaintiff  fails  to  establish  his  claim  of  lien.  (Hilderbrant 
V.  Savage,  4  Wash.  524,  30  Pac.  643.)  Plaintiff's  second 
cause    of    action    should   have    been    dismissed.     (Warren    v. 
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Quade,  3  Wash.  750,  29  Pac.  827.)  The  statutes  determine 
what  property  is  to  he  sold  and  how  the  sale  is  to  be  ordered. 
"The  land  upon  which  any  building  ....  is  constructed,  to- 
gether with  a  convenient  space  about  the  same,  or  so  much 
cs  may  be  required  for  the  convenient  use  and  occupation  there- 
of to  be  determined  by  the  court  in  rendering  judgment,  is 
also  subject  to  the  lien.''  (Sess.  Laws  1899,  p.  148.)  This 
decree  is  clearly  erroneous,  in  that  it  attempts  to  vest  judicial 
power  in  the  sheriff  to  determine  what  shall  be  sold.  It  would 
seem  that  under  the  law  and  the  evidence  in  this  case  the  most 
favorable  judgment  that  plaintiff  could  be  entitled  to,  in  the 
absence  of  all  proof  of  what  land  was  necessary,  would  have 
been  a  judgment  decreeing  a  lien  on  the  Crystal  Butte  claim — 
the  claim  on  which  the  improvements  were  located. 

L.  Vineyard,  for  Bespondent. 

The  complaint  stands  intact  upon  the  second  and  third  al- 
leged causes  of  action,  showing  an  alleged  balance  due  the 
plaintiff  from  defendants  of  $1,315.75  over  and  above  all  just 
credits  and  offsets.  The  complaint  needed  no  amendment. 
(Boone  on  Code  Pleading,  sec.  250.)  The  second  objection 
raised  to  the  complaint  was  raised  by  motion  to  strike  out, 
after  the  demurrer  had  been  disposed  of  as  above.  This  same 
principle  is  sustained  in  Alvord  v,  Hendrie,  2  Mont.  115;  Selden 
V.  MeeJcs,  17  Cal.  128;  Sess.  Laws  1899,  p.  156;  Phillips  on 
Mechanics'  Liens,  pp.  571,  572,  sees.  345,  426,  429;  Boone  on 
Code  Pleading,  p.  613,  sees.  276,  277;  Idaho  Rev.  Stats.,  sees. 
4229,  4231.  Labor  incidental  or  necessary  to  the  performance 
of  the  work  done  will  be  protected  by  the  lien.  (Phillips  on 
Mechanics'  Liens,  sees.  501,  502.) 

STOCKSLAGER,  J.— This  cause  was  tried  in  the  district 
court  of  Idaho  county;  judgment  was  in  favor  of  the  plaintiff, 
from  which  and  an  order  overruling  a  motion  for  a  new  trial 
the  appeal  was  taken.  A  demurrer  was  sustained  to  the  first 
and  fourth  causes  of  action  and  overruled  as  to  the  second  and 
third  set  out  in  the  complaint;  thereafter  a  motion  was  sub- 
mitted to  the  court  to  strike  out  of  the  complaint  all  of  the 
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second  and  third  causes  of  action,  designated  as  paragraphs  5, 
6,  8,  and  9 ;  also  all  of  paragraph  7  except  the  following  words : 
^Tlaintiff  avers  that  the  sum  of  $625.25  and  no  more  have 
been  paid  on  said  contracts  above  mentioned  which  is  described 
in  said  lien^  also  all  of  exhibit  ^A'  designated  in  said  com- 
plaint as  ^aborer^s  lien';  also  all  allegations  in  relation  to  said 
claim  of  lien  that  appear  in  his  said  second  and  third  causes 
of  action  in  said  complaint,  on  the  ground  that  the  same  is  ir- 
relevant and  redundant  matter,  for  the  reason  that  it  appears 
on  the  face  of  said  causes  of  said  action  and  said  claim  and 
notice  of  lien  that  no  lien  or  right  to  a  lien  exists  upon  said 
causes  of  action,  and  that  said  notice  of  lien  does  not  comply 
with  the  statutory  requirements  essential  to  a  valid  lien  in  such 
matters  and  that  the  same  is  void.'' 

This  motion  was  overruled.  The  second  and  third  causes 
of  action  set  out  in  the  complaint  are  as  follows :  "Plaintiff  for 
A  second  cause  of  action  against  the  said  defendants  alleges: 
That  on  the  thirteenth  day  of  May,  1902,  he  entered  into  a 
second  agreement  with  the  said  defendant,  Wilbur  E.  Moore,  as 
the  agent  of  the  said  defendants,  and  on  their  behalf,  by  which 
agreement  plaintiff  agreed  to  transport  and  place  said  mill  ma- 
chinery upon  the  site  where  the  same  was  to  be  erected  and 
constructed,  to  wit,  upon  the  said  Crystal  Butte  mine,  for  which 
said  work  and  labor  the  plaintiff  was  to  be  paid,  under  said 
agreement,  what  the  same  should  be  reasonably  worth  per  day, 
in  the  event  the  plaintiff  should  succeed  in  so  moving  said 
mill  machinery ;  plaintiff  avers  that  he  has  fully  kept  and  per- 
formed the  said  agreement  in  all  things  to  be  by  him  kept  and 
performed,  but  the  said  defendants,  nor  either  of  them,  has 
paid  an3rthing  on  said  agreement  except  as  hereinafter  men- 
tioned; that  under  said  last  agreement  the  said  plaintiff 
worked  in  moving  said  machinery  to  said  Crystal  Butte  mine 
for  the  period  of  seventy-four  and  three-fourths  days;  that  the 
same  was  and  is  reasonably  worth  the  sum  of  $10  per  day, 
which  is  due  and  owing  plaintiff  from  said  defendants  under 
said  agreement.  To  avoid  repetition  plaintiff  hereby  incor- 
porates paragraphs  5,  6,  7,  8,  9  of  this  complaint  as  parts  of 
this  second  cause  of  action  and  for  that  purpose  refers  to  the 
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The  &ird  cause  of  action  alkges:  "That  on  the  fint  daj  of 
August,  1902,  the  plaintiff  ateied  into  an  agreement  viih  the 
fiaid  Wilbur  E.  Mooie,  agent  for  and  acting  on  bdialf  of  aaid 
defendants,  to  erect  and  constrnct  said  mill  machinety  as  speci- 
fied in  second  cause  of  action  into  a  quarts-mill  of  ten  stamp* 
<x>mplete  in  all  its  parts  on  said  Crrstal  Butte  mine,  tosr^pther 
with  tnunwav  running  from  said  mill  to  the  lover  tunnel  of 
the  Wise  Boy  mining  claim,  a  distance  of  about  one  ti:'>a5anl 
feet,  the  said  defendants  to  fnmish  the  plaintiff  all  materials 
necessary  and  requisite  to  do  and  perform  said  agreement  on 
his  part,  and  to  board  said  plaintiff  vhile  performing  nid 
agreement  at  the  rate  of  $1  per  day,  and  to  pay  tbe  plaintiff  for 
building  said  mill  and  tramvay  what  tiie  same  should  be  reaaoo- 
ably  worth  per  day,  until  the  same  was  completed,  and  pL&intiff 
STers  that  he  completed  said  quarts-mill  building  and  tramway 
under  said  omtract  on  the  eleroith  day  of  Xorember,  19*y2,  and 
that  he  has  fully  kept  and  performed  the  said  agreement  in  all 
things  to  be  by  him  kept  and  performed,  but  the  nid  defend- 
ants, nor  either  of  them,  have  not  paid  the  said  sum  of  $10  per 
day  for  the  period  of  cme  hundred  and  three  days,  die  perlo-i 
of  time  consumed  in  performing  said  amtiact  nor  hare  the 
defendants,  or  either  of  than,  paid  any  part  thereof  except  as 
hereinafter  mentioned,  but  the  same  is  due  and  owin?  from 
the  defendants  to  plaintiff.  To  avoid  repetition  plaintiff  here- 
by incorporates  paragraphs  5,  6,  7,  8,  9  of  this  complaint  as  a 
part  of  this  third  cause  of  action  and  for  that  pnrpo^  refers 
to  same.*^ 

The  fifth  allegation  is  '"That  the  lands  upon  which  said 
<)iiartz-niill  and  tramway  was  so  erected  and  upon  which  plain- 
tiff worked  and  labored  as  aforesaid  are  described  as  follows, 
to  wit:  The  Crystal  Butte  lode  mining  claim,  and  the  Wi.^e  Boy 
lode  mining  claim,  sitaate  in  Bobbins  mining  district,  Idaho 
•county,  Idaho,  the  same  being  prominent  and  well-known  min- 
ing claims  in  said  district^  and  being  duly  recorded  in  the  rec- 
-ordfl  of  quartz  claims  in  said  county  and  state.  And  plaintiff 
avers  that  the  whole  of  said  mining  claims  are  required  for  the 
•convenient  use  and  occupation  of  said  qnartz-mill  building/' 

The  sixth  allegation  is  ''That  at  tiie  dates  of  the  said  above 
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several  contracts  the  defendants  were  the  owners  and  the  re- 
puted owners  of  the  said  two  lode  mining  claims,  and  ever  since 
have  heen,  and  now  are,  the  owners  of  said  mining  claims,  and 
the  said  quartz-mill  building  and  tramway  erected  and  con- 
structed thereon/' 

The  seventh  relates  to  the  filing  of  lien  which  is  tenned  ex- 
hibit "A*'  of  the  complaint 

The  eighth  shows  the  amount  paid  for  verifying  and  record- 
ing lien. 

The  ninth  alleges  that  $250  is  a  reasonable  attorney's  fee,, 
etc. 

The  answer  denies  all  the  allegations  of  the  complaint  in- 
cluding the  suflSciency  of  the  lien  set  out  in  exhibit  "A"  of 
plaintiff's  complaint  Avers  that  plaintiff  represented  himself 
as  a  skilled  and  competent  millwright  as  an  inducement  to  his 
employment  to  perform  the  services  mentioned  in  his  third 
cause  of  action;  also  that  he  was  a  skilled  and  competent  mill 
builder  and  operator  and  a  competent  sawyer;  that  plaintiff 
undertook  and  agreed  to  perform  all  the  services  in  a  skillful 
and  workmanlike  manner,  and  that  said  representations  and 
agreement  on  plaintiff's  part  were  the  inducement  and  consider- 
ation of  said  contract  of  employment  upon  which  said  plain- 
tiff's cause  of  action  is  based.  That  by  reason  of  the  unskill- 
ful, careless  and  unworkmanlike  manner  of  construction  a  cer- 
tain retaining  wall,  being  an  essential  part  of  the  foundation 
of  said  quartz-mill,  fell  during  the  progress  of  said  construction, 
and  that  by  reason  of  extra  expense  and  delay  the  defendants 
were  damaged  in  the  sum  of  $350 ;  that  plaintiff  in  his  unskill- 
ful, careless  and  unworkmanlike  manner  in  operating  the  saw- 
mill caused  the  destruction  of  a  certain  saw  of  the  value  of 
$100,  and  they  were  thus  damaged  in  the  sum  of  $100,  making 
a  total  damage  of  $450,  which  they  ask  may  be  offset  against 
any  sum  that  may  be  found  for  the  plaintiff;  that  defendants^ 
did  not  at  any  time  agree  to  pay  plaintiff  for  his  services  what 
the  same  should  be  reasonably  worth  per  day,  or  any  sum 
greater  than  $5  per  day. 

Upon  the  issues  thus  framed  this  cause  was  tried  without  a 
jury  and  on  the  twentieth  day  of  May,  1903,  the  court  filed  its- 
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findings  of  fact  and  conclusions  of  law.  The  court  finds:  "1. 
That  for  the  period  of  seventy-four  and  three-fourths  days, 
commencing  on  the  thirteenth  day  of  May,  1902,  the  plaintiflP, 
P.  C.  Eobertson,  performed  work  and  labor  for  said  defendants, 
at  the  instance  and  request  of  Wilbur  E.  Moore,  the  authorized 
and  acting  agent  of  said  defendants,  in  transporting  and  mov- 
ing certain  quartz-mill  machinery  to  the  Crystal  Butte  mining 
claim,  to  the  place  on  said  claim  where  the  same  was  to  be 
erected,  in  the  Bobbins  mining  district,  Idaho  county,  Idaho; 
the  said  mining  claim  being  owned  and  possessed  by  the  de- 
fendants, except  defendant  Wilbur  E.  Moore/* 

The  second  finding  is  ''That  said  work  and  labor  was  and  is 
reasonably  worth  the  sum  of  $7.60  per  day;  the  same  being  in 
all  things  fully  performed  by  the  plaintiff  according  to  the 
terms  of  the  agreement  set  forth  in  the  complaint  herein — for 
which  the  plaintiff  has  been  paid;  that  nothing  is  due  and 
owing  thereon  from  defendants  to  plaintiff;  that  the  sum  of 
$6^.25  has  been  paid  by  defendant  to  plaintiff  which  over- 
pays liie  above  amount  in  the  sum  of  $64.37/' 

The  third  finding  is  ''That  for  the  period  of  one  hundred 
and  three  days,  commencing  on  the  first  day  of  August,  1902, 
the  said  plaintiff,  under  a  contract  made  with  Wilbur  E.  Moore, 
as  the  agent  of  said  defendants,  the  plaintiff  erected  said  quartz- 
mill  machinery  into  a  ten-stamp  quartz-mill,  complete  in  all  its 
parts,  on  the  said  Crystal  Butte  mining  claim,  mentioned  in 
finding  No.  1  of  these  findings ;  and  did,  during  said  period  of 
one  hundred  and  three  days,  under  said  contract,  construct  and 
build  a  tramway,  about  one* thousand  feet  in  length,  from  said 
mill,  and  connected  therewith,  and  running  therefrom  to  what 
is  known  as  the  lower  tunnel  of  the  Wise  Boy  mining  claim; 
that  said  tramway  is  used  in  conveying  ore  or  quartz  rock  from 
said  Wise  Boy  mining  claim  to  said  mill.  That  under  said 
contract  so  made  for  building  said  quartz-mill  and  tramway, 
the  defendants  agreed  to  pay  the  plaintiff,  by  and  through  their 
said  agent,  Wilbur  E.  Moore,  what  the  same  should  be  reason- 
ably worth  per  day;  that  the  same  is  reasonably  worth  the  sum 
of  $7.50  per  day  for  the  said  period  of  one  hundred  and  three 
days,  aa  set  forth  in  the  complaint  herein/* 
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The  fourth  finds  "That  $64.37,  and  no  more,  has  been  paid 
by  defendants  on  account  of  building  in  said  quartz-mill  and 
tramway  described  in  finding  No.  2  above.** 

The  fifth  finds  "That  the  ambunt  of  $703.13  and  interest 
thereon  at  seven  per  cent  per  annum  from  the  first  day  of  Janu- 
ary, 1903,  is  now  due  and  impaid  according  to  the  terms  of 
said  contract,  as  set  forth  in  said  finding  No.  3,  and  complaint 
herein.*' 

The  sixth  is  "That  the  lands  and  premises  upon  which  the 
said  quartz-mill  and  tramway  were  constructed  and  erected,  to- 
wit,  the  Crystal*  Butte  lode  mining  claim,  and  said  Wise  Boy 
lode  mining  claim,  set  forth  in  the  complaint  herein,  and  situ- 
ated in  Bobbins  mining  district,  Idaho  county,  Idaho,  were  and 
are  owned  and  possessed  by  the  said  defendants,  they  being  the 
owners  and  reputed  owners  thereof,  except  defendant  Wilbur 
E.  Moore,  who  has  no  interest  as  owner  in  said  Crystal  Butte 
mining  claim.*' 

The  seventh  is  "That  all  that  part  of  the  Crystal  Butte  min- 
ing claim  upon  which  said  quartz-mill  and  appurtenances  and 
tramway  are  built,  together  with  so  much  of  the  grounds  as  the 
Wise  Boy  mining  claim,  in  and  upon  which  said  lower  tunnel 
is  run  and  connected  with  the  said  mill  by  said  tramway,  are 
requisite  for  the  convenient  use  and  occupation  of  said  quartz- 
mill,  building  and  tramway.** 

The  eighth  is  "That  on  the  twentieth  day  of  December,  1902, 
the  plaintiff,  to  perfect  a  lien  for  the  moneys  so  due  him  from 
defendants,  set  forth  in  the  complaint,  filed  for  record  in  the 
recorder's  ofl5ce  of  Idaho  county,  Idaho,  his  notice  of  lien,  and 
the  same  was  duly  recorded  in  said  office.** 

The  ninth,  *That  plaintiff  paid  out  as  costs  for  filing  and 
recording  said  lien  the  sum  of  $2.80  and  that  $110  is  a  reason- 
able attorney's  fee.** 

The  tenth  is  that  all  the  above  sums,  together  with  interest 
and  accruing  costs,  are  each  and  all  a  valid  lien  upon  the  said 
quartz-mill  building  and  tramway,  together  with  so  much  of  the 
land  and  premises  of  the  said  Crystal  Butte  and  Wise  Boy  min- 
ing claims  as  is  requisite  and  necessary  to  the  convenient  use 
and  occupation  of  said  mill  building  and   tramway,  and  upon 
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which  the  same  is  secured  by  the  notice  of  lien  mentioned  in 
the  complaint  in  this  action. 

The  eleventh  finds  '^That  each  and  all  of  the  allegations  and 
aTerments  in  the  complain  t  herein,  except  as  modified  and 
qualified  by  these  findings,  are  true:^' 

The  twelfth  finds  "That  the  said  defendants  are  not  entitled 
to  recover  of  the  plaintiflf  any  of  their  said  alleged  damages 
mentioned  in  their  answer  in  this  action/' 

The  thirteenth  is  **That  each  and  all  of  the  terms  and  condi- 
tions of  said  lien  have  been  broken  by  the  said  defendants/' 

As  conclusions  of  law  the  court  finds  that  plaintiff  is  entitled 
to  judgment  for  the  sum  set  out  in  the  findings  and  that  plain- 
tiff is  entitled  to  have  his  lien  enforced. 

The  judgment  follows  the  findings  of  fact  and  conclusions  of 
law. 

The  first  assignment  of  error  is  that  the  court  erred  in  over- 
ruling defendant's  demand  for  a  jury  trial  We  obtain  the  fol- 
lowing facts  from  the  record:  ''Be  it  remembered  that  on  this 
seventh  day  of  March,  1903,  in  open  court,  the  plaintiff  de- 
manded that  this  cause  be  heard  by  the  jury  and  the  court  over- 
ruled the  demand  and  held  the  cause  to  be  one  in  equity  and 
triable  by  the  court;  and  at  this  time  the  jury  was  permanently 
discharged  for  the  term.  And  now  on  the  seventeenth  day  of 
March,  1903,  the  cause  was  called  for  trial  before  the  court 
without  a  jury  and  the  defendant  demanded  that  the  cause  be 
tried  by  a  jury,  claiming  the  lien  under  the  facts  to  be  an  in- 
valid lien  and  that  the  matters  to  be  tried  were  therefore  is- 
sues of  law.  And  be  it  further  remembered  that  before  enter- 
ing upon  the  trial  of  said  cause  the  following  objection  was 
made: 

"Come  now  the  said  defendants  severally  and  object  to  the 
trial  of  this  cause  before  the  court  without  a  jury,  for  the  rea- 
son that  the  complaint  does  not  state  facts  showing  any  cause 
of  action  in  equity,  or  entitling  the  plaintiff  to  any  equitable  re- 
lief, particularly  in  that  there  are  no  facts  shown  creating  any 
lien  upon  the  property,  and  that  the  complaint  at  best  simply 
states  an  account  for  work  and  labor  against  defendants,  or  a 
portion  of  the  defendants.^' 
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It  is  here  showTi  that  defendants  did  not  join  plaintiff  in  his 
demand  for  a  trial  by  jury,  but  ten  days  afterward,  and  ten  days 
after  the  jury  had  been  discharged  for  the  term,  when  the  cai?e 
was  called  for  trial,  a  jury  trial  is  demanded,  not  on  their  de- 
mand for  damages  in  the  sum  of  $350  for  the  unskillful  manner 
in  which  plaintiff  has  constructed  the  retaining  wall,  or  the  sum 
of  $100  alleged  to  be  the  result  of  plaintiff's  unskillful  manner 
of  operating  the  saw,  but  for  the  reason  there  were  no  facts 
shown  creating  any  lien  upon  the  property.  If  the  demand  had 
been  made  for  the  submission  of  the  question  of  damages  set  up 
in  the  counterclaim,  then  the  court  should  have  submitted  that 
issue  to  the  jury  for  a  determination  thereof,  and  it  would  have 
been  error  to  refuse  to  do  so.  Under  the  circumstances  we 
find  no  error  in  the  ruling  of  the  court.  {Christensen  v.  Hoi- 
lingsworth,  6  Idaho,  87,  53  Pac.  211.) 

It  is  urged  that  attorneys'  fees  cannot  be  allowed  in  cases  of 
this  character.  This  court  recently  passed  upon  this  question. 
{Thompson  v.  Wise  Boy  M.  &  M.  Co,,  9  Idaho,  363,  74  Pac. 
958.) 

The  second  assignment  is  based  on  the  refusal  of  the  court  to 
grant  the  defendants  a  continuance  until  the  evidence  of  W.  E. 
Kelly  could  be  secured.  The  affidavit  of  Wilbur  E.  Moore 
fctates :  "W.  E.  Kelly  is,  and  for  a  long  time  past  and  ever  since 
the  first  day  of  February,  1903,  has  been,  at  the  mill  situated 
on  the  Crystal  Butte  quartz  claim  near  Hump,  Idaho;  that  his 
duties  there  are  such  as  to  require  his  constant  attention,  and  he 
could  not  absent  himself  from  his  said  business  at  said  place 
without  great  loss  to  said  business;  that  said  W.  E.  Kelly  had 
arranged  to  be  in  attendance  as  a  witness  at  the  trial  of  this 
cause,  and  to  come  out  immediately  upon  notification  that  the 
case  was  set  for  trial ;  that  this  cause  was  set  for  trial  on  Satur- 
day, the  fourteenth  day  of  March,  1903 ;  that  immediately  after 
the  court  set  the  cause  for  trial  on  said  day,  W.  H:  Cassady, 
cne  of  the  attorneys  for  the  defendants,  wrote  said  Kelly,  notify- 
ing him  that  the  case  was  so  set,  and  also  notifying  him  to  come 
out  immediately  as  a  witness;  that  in  addition  to  said  notice 
this  affiant  wrote  the  said  Kelly  to  the  same  effect;  that  owing 
to  the  extraordinary  storms  and  the  impassable  condition  of  the 
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roads,  the  said  W.  E.  Kelly  did  not  receive  the  said  communica- 
tion in  time  so  that  he  could  reach  the  village  of  Grangeville, 
the  place  of  holding  this  court,  on  the  said  fourteenth  day  of 
March,  or  at  any  time  earlier  than  the  seventeenth  day  of 
March,  1903,  and  that  said  Kelly,  believing  that  the  said  trial 
had  already  been  had,  or  would  be  had  before  he  could  possibly 
arrive  in  Grangeville,  did  not  come  out  in  response  to  said  let- 
ter; affiant  positively  avers  that  the  reason  of  the  nonattendance 
of  the  said  witness  Kelly  at  the  trial  of  this  cause  has  been  be- 
cause of  the  said  extraordinary  condition  of  the  roads,  thereby 
delaying  and  impeding  communication  between  Grangeville  and 
the  said  residence  and  place  of  business  of  the  said  Kelly,  and 
could  not  have  been  foreseen  or  prevented  by  either  this  affiant 
or  any  of  the  defendants  hereto/' 

Applications  of  this  character  are  largely  within  the  discre- 
tion of  the  trial  court,  and  unless  it  is  shown  that  there  has 
been  an  abuse  of  discretion,  the  order  will  not  be  disturbed  by 
this  court.  Now,  what  are  the  facts?  The  witness  Kelly  is  a 
party  to  the  suit ;  it  is  shown  by  the  affidavit  of  Wilbur  E.  Moore 
that  he  was  at  the  time  ready  to  come  out  when  notified.  The 
affidavit  did  not  inform  the  trial  court  of  the  nature  or  im* 
portance  of  his  occupation  or  employment  there.  He  says: 
^'His,  Kelly's,  duties,  there  are  such  as  require  his  constant  at- 
tention, and  he  could  not  absent  himself  from  said  business 
without  great  loss  to  said  business."  This  is  merely  the  con- 
clusion of  the  witness,  no  facts  stated  that  would  inform  the 
court  of  the  necessity  of  Kelly's  presence  at  the  mill.  Applica- 
tions for  a  continuance  based  on  the  absence  of  a  party  to  the 
fuit  do  not  appeal  with  the  same  force  as  an  application  for  an 
absent  witness  who  is  a  stranger  to  the  litigation.  All  parties 
to  the  suit  are  supposed  to  be  in  attendance  ready  for  trial  and 
especially  if  they  are  necessary  witnesses.  On  the  other  hand. 
a  stranger  to  the  litigation  may  try  to  avoid  the  service  of 
process  or  purposely  absent  himself  from  the  jurisdiction  of 
the  court,  and  even  under  such  conditions  diligence  must  be 
shown  to  procure  the  attendance  of  the  absent  witness,  and  that 
such  diligence  has  failed  to  procure  the  attendance  of  the  wit- 
ne??s  through  no  fault  of  the  party  making  the  application.  Wo 
find  no  error  in  this  ruling  of  the  court. 
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The  third  assignment  of  error  is  based  upon  the  ruling  of  the 
court  in  overruling  defendants*  demurrer  to  plaintiflE^s  second 
and  third  causes  of  action.  This  assignment  is  not  discussed" 
in  appellants  brief.  We  find  no  error  in  this  ruling  of  the 
court. 

The  fourth  assignment  relates  to  the  ruling  of  the  court  m 
refusing  to  sustain  defendants'  moticm  to  strike  out  certain 
portions  of  plaintiff's  second  and  third  causes  of  action.  Thiff 
assignment  is  not  discussed  in  the  brief.  We  find  no  error  m 
this  ruling  of  the  court 

Learned  counsel  who  represent  the  defendants  in  this  case- 
in their  brief  say:  *'The  main  contention  between  the  parties- 
hereto  is  in  relation  to  the  contract  of  employment  under  which 
the  services  of  the  plaintiff  were  performed.  It  is  the  conten* 
tion  of  the  plaintiff  that  the  services  set  out  in  his  second  and 
third  causes  of  action  were  performed  under  implied  contractor 
of  employment,  and  that  such  services  are  reasonably  worth 
the  sum  of  $10  per  day.  The  position  of  the  defendants  iff 
that  such  services  were  performed  under  an  express  contract 
and  that  the  plaintiff  was  to  be  paid  therefor  at  the  agreed 
rate  of  $6  per  day."  Counsel  for  respondent  accepts  this 
theory  and  devotes  nearly  his  entire  brief  in  the  discussion  of 
the  evidence  bearing  on  this  question,  and  ably  and  earnestly 
insists  that  the  findings  and  conclusions  of  the  court  are  amplr 
supported  by  the  evidence.  The  evidence  is  too  voluminous 
to  quote  very  extensively  from  it,  and  the  trial  court  having- 
heard  it  all  as  it  came  from  the  witnesses  and  having  passed 
upon  it,  under  the  long-established  rule  of  this  court,  we 
should  hesitate  before  disturbing  his  findings.  It  is  only  where 
it  is  plainly  shown  that  there  is  no  substantial  conflict  in  the 
evidence  on  the  material  issues,  or  the  trial  court  has  ignored 
the  evidence  entirely  and  rendered  judgment  without  support 
from  the  evidence  that  this  court  will  interfere  and  order  a  new 
trial.  An  examination  of  the  evidence  in  this  case  discloses  that 
there  is  direct  conflict  as  to  the  employment  of  plaintiff,  plain- 
tiff insisting  that  his  contract  was  that  he  should  be  paid  what 
his  services  were  reasonably  worth,  and  defendants  insisting  that 
it  was  under  the  contract  price  of  $5  per  day;  A.  W.  Moore 
and  Wilbur  E.  Moore  so  testifying. 
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The  seventh  assignment  is  based  on  the  ruling  of  the  court 
on  the  objection  of  defendants  to  the  admission  of  any  evi- 
dence of  any  acts  of  Wilbur  E.  Moore  tending  to  create  any 
liability  against  the  other  defendants  or  against  their  property 
without  proof  of  the  agency  of  said  Wilbur  E.  Moore  and  of 
his  authority  to  make  such  contracts.  It  is  shown  by  the  evi- 
dence that  Wilbur  B.  Moore  was  the  only  representative  of  the 
company  with  whom  a  contract  could  be  made  where  the  work 
was  being  done  at  or  near  the  mines;  he  had  charge  of  the 
check-book  and  says  himself  that  he  told  plaintiff  he  could  pro- 
ceed with  the  work  transporting  the  machinery.  Other  defend- 
ants were  on  the  ground  afterward  and  made  no  complaint  that 
plaintiff  had  done  or  was  doing  the  work;  indeed^  it  is  con- 
tended by  defendants  that  he  was  employed  to  do  this  work 
by  A.  W.  Moore,  the  only  dispute  being  as  to  wages  for  the 
work-     There  is  no  error  in  this  ruling. 

The  eighth  assignment  is  based  upon  the  ruling  of  the  court 
in  admitting  any  evidence  showing  or  tending  to  show  a  lien 
upon  the  property  of  defendants  under  the  complaint  and 
notice  of  lien.  We  have  already  said  the  complaint  was  suffi- 
cient, and  an  examination  of  the  Session  Laws  of  1899,  page 
148,  section  6,  convinces  us  that  the  lien  complies  with  the  re- 
quirements of  the  statute,  hence  no  error  in  this  ruling. 

We  now  come  to  the  most  serious  question  presented  by  this 
record,  and  that  is  the  sufficiency  of  the  description  of  the 
property  to  be  sold  to  satisfy  the  judgment,  which  is  as  fol- 
lows: ^^t  is  adjudged  and  decreed  that  all  and  singular  the 
ten-stamp  quartz-mill  building  and  tramway,  situated  upon  the 
Crystal  Butte  and  Wise  Boy  mining  claims,  lying  and  being 
in  the  Bobbins  mining  district,  Idaho  coimty,  Idaho,  upon 
which  plaintiff  filed  his  notice  of  lien,  and  mentioned  in  plain- 
tiff's complaint  or  so  much  of  the  land  and  premises  upon 
which  said  mill  building  and  tramway  are  situated  as  may  be 
sufficient  for  the  use  and  occupation  of  said  mill  building  and 
tramway,  to  satisfy  the  amount  due  to  the  plaintiff  from  de- 
fendants on  said  judgment,  interest  and  costs  of  this  suit 
and  expenses  of  sale,  be  sold  at  public  auction  by  the  sheriff 
of  Idaho  county,  Idaho,  in  the  manner  prescribed  by  law,  ac- 
cording to  the  course  and  practice  of  this  court,  etc." 
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Under  the  head  of  "What  land  or  interest  therein  is  sub- 
ject to  lien/'  our  lien  law,  and  the  law  upon  which  the 
lien  is  founded,  and  this  action  is  prosecuted,  section  4  says: 
*'The  land  upon  which  any  building,  improvement  or  struc- 
ture is  constructed,  together  with  a  convenient  space  about  the 
same,  or  so  much  as  may  be  required  for  the  convenient  use 
and  occupation  thereof  to  he  determined  by  the  court  on  ren- 
dering judgment,  is  also  subject  to  the  lien,  etc." 

It  will  be  observed  that  the  court  did  not  comply  with  this 
provision  of  the  statute  and  fix  the  amount  of  land  that  should 
be  sold  for  the  necessary  requirements  for  the  convenient  use 
and  occupation  thereof,  but  left  it  to  the  sheriflE  to  determine 
this  question.  The  intention  of  the  legislature  in  this  pro- 
vision of  the  law  is  obvious.  The  court  has  the  power  to  call 
witnesses  to  ascertain  the  amount  of  land  necessary  for  the 
convenient  use  and  occupation  of  the  property  to  be  sold  under 
the  terms  and  conditions  of  the  lien  and  judgment,  whilst  the 
sheriff  has  no  such  power.  It  was  error  on  the  part  of  the  trial 
court  not  to  comply  with  this  provision  of  the  statute,  and  the 
case  is  remanded,  with  direction  to  the  trial  court  to  ascertain 
the  amount  of  land  required  for  the  convenient  use  and  occu- 
pation of  the  property  ordered  sold  under  the  lien,  and  if  neces- 
sary, call  witnesses  for  such  purpose;  and  after  such  fact  is 
ascertained  make  a  proper  finding  and  modify  the  judgment 
accordingly. 

Other  errors  are  assigned,  but  in  our  view  of  the  case  it  is 
unnecessary  to  pass  upon  them.  The  judgment  is  aflSrmed 
with  the  above  modification.     Costs  are  awarded  to  respondent. 

Sullivan,  C.  J.,  and  Ailshie,  J.,  concur. 


Digitized  by  VjOOQIC 


June,  1904.]  Spotswood  v.  Morbib.  129 

Argument  for  AppelUot. 


(Jane  6,  1904.) 

SPOTSWOOD  T.  MOERIS. 
t77  Pac.  216.1 

PuADiNo— Pacts  Unknown  to  Plaintut — Election  Berwcui  Oounts 
—Sale  of  Land — ^Aobebment  fob  Commission. 

1.  In  an  action  to  recover  commiflaion  for  the  aale  of  real  estate 
under  eirciimatancee  where  the  exact  legal  nature  of  plaintiff 'a 
right  and  defendant's  liability  depends  upon  facts  within  the 
peculiar  knowledge  of  the  defendant  the  plaintiff  may  set  forth  the' 
same  single  cause  of  action  in  several  counts  and  with  different  aver- 
nienis  so  as  to  meet  the  possible  proofs  which  will  appear  on  the 
trial.  In  other  words,  when  a  plaintiif  has  two  or  more  distinct 
and  separate  reasons  for  the  right  to  the  relief  he  asks,  or  when 
there  is  some  uncertainty  as  to  the  ground  of  recovery,  the  com- 
plaint may  set  forth  a  single  claim  in  several  distinct  counts. 

2.  Held,  that  the  complaint  states  a  eaase  of  action* 

(Syllabus  by  the  court.) 

APPEAL  from  the  District  Court  of  Nez  Perce  County. 
Honorable  Edgar  C.  Steele,  Judge. 

Action  to  recover  commissions  for  sale  of  real  estate.  De- 
murrer to  complaint  sustained  and  judgment  of  dismissal  en- 
tered.   Judgment  reversed. 

The  facts  are  stated  in  the  opinion. 

I.  2^"^.  Smith,  for  Appellant. 

^ere  the  facts,  constituting  the  cause  of  action,  are  pecu- 
Karly  vithin  the  knowledge  of  the  defendants,  the  plaintiff  is 
Permitted  to  state  his  cause  of  action  in  as  many  forms  as  may 
**  necessary  to  meet  the  contingencies  of  proof.  A  motion  to 
«lect  should  be  denied.  {Rucker  v.  Hall,  105  Cal.  425,  38  Pac. 
^62;  Whitney  v.  Railway  Co.,  27  Wis.  327;  Pomeroy's  Reme- 
^es  and  Remedial  Rights,  sec.  576 ;  Boone  on  Code  Pleading, 
^'  26;  Wilson  v.  'Smith,  61  Cal.  209;  Longprey  v.  Yates,  31 
^^  432  (overruling  former  position) ;  Leofiard  v.  Roberts, 
^^  Colo.  90,  36  Pac.  880;  Supervisors  of  La  Pointe  v.  O'Malley, 
^6  Wis.  35,  50  N.  W.  521.  See  discussions  of  rule,  5  Ency.  of 
Idaho,  VoL  10—9 
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PI.  &  Pr.  321-323.)  The  rule  extends  to  permitting  one  cause 
of  action  to  be  stated  both  upon  an  express  and  an  implied 
contract  (6  Ency.  of  PI.  &  Pr.,  p.  324.)  The  rule  is  based 
upon  the  principles  of  equity.  (5  Ency.  of  PL  &  Pr.,  p.  322, 
note  ^TDouble  Aspect.'^  Where  there  is  any  conflict  between 
the  rules  of  law  with  the  rules  of  equity,  the  rules  of  equity 
"shall  prevail.^*  (Idaho  Bev.  Stats.,  sec.  4020.)  The  supreme^ 
court  of  Idaho  has  sustained  a  complaint  pleaded  both  in  ex* 
press  and  implied  contract,  to  recover  commissions  on  a  real 
estate  transaction.  {Smith  v.  Anderson,  2  Idaho  (Hash.),  537, 
21  Pac.  412.)  If  the  facts  be  that  the  broker  has  a  prospec- 
tive  customer  with  whom  he  is  negotiating,  and  the  owner, 
while  such  negotiations  are  pending,  sells  the  property  to  that 
customer,  clear]^  the  owner  is  liable  for  the  broker's  commis- 
sion,  notwithstanding  the  broker  had  not  found  a  purchaser 
ready,  able  and  willing  to  take  the  property  at  the  terms  on 
which  he  held  the  property  for  sale.  {Von  Tohel  v.  Stetson 
&  Post  Mm  Co,,  32  Wash.  683,  73  Pac.  788  (790) ;  Smith  v. 
Anderson,  2  Idaho  (Hash.),  537,  21  Pac.  412;  Plant  v.  Thomp- 
son, 42  Kan.  664,  16  Am.  St.  Rep.  612,  22  Pac.  726;  Ratts 
V.  Shepherd,  37  Kan.  20,  14  Pac.  496;  Stewart  v,  Mather,. 
32  Wis.  344;  Woods  v.  Stephens,  46  Mo.  555;  Fischer  v.  Hall,. 
91  Ind.  243;  LocJcwood  v.  Rose,  125  Ind.  588,  25  K  K  710; 
Sibhald  v.  Iron  Co.,  83  K  Y.  378,  38  Am.  Rep.  441 ;  Reynolds 
V,  Tompkins,  23  W.  Va.  229.)  It  is  also  well  settled  that  in 
every  case  where  the  broker  who  has  been  employed  to  sell,  intro- 
duces a  purchaser  to  the  owner,  and  through  such  introduction 
negotiations  are  begun  which  result  in  final  sale  to  such  per-^ 
son,  the  broker  is  entitled  to  his  commission,  although  in  point 
of  fact  the  sale  may  have  been  made  by  the  owner.  {Jones  v* 
Adler,  34  Md.  440;  Woods  v.  Stephens,  46  Mo.  556;  Hafner 
V.  Herron,  165  111.  242,  46  N".  E.  211;  Bash  v.  HUl,  62  111.  216; 
Loyd  V.  Matthews,  51  N.  Y.  124;  Lyon  v.  Mitchel,  36  N.  Y.  235,. 
93  Am.  Dec.  602;  Young  v.  Hughes,  32  K  J.  Eq.  372;  Wilson. 
V.  Mason,  158  111.  304,  49  Am.  St  Rep.  162,  42  N.  E.  134;. 
Keys  V.  Johnson,  68  Pa,  St  42 ;  Pope  v.  Reals,  108  Mastf.  561 ; 
Desmond  v.  Stehbvns,  140  Mass.  339,  6  K  E.  160;  Lincolt^ 


Digitized  by  VjOOQIC 


June,  1904.]  Spotswood  v.  Morbis,  131 

Argument  for  Respondents.  i 

17.  McClaichie,  36  Conn.  136;  Dreisheck  v.  Rollins,  39  Kan. 
268,  18  Tbc.  187;  Scott  v.  Clark,  3  S.  Dak.  486,  54  N.  W. 
638  (540);  8coU  v.  Patterson,  53  Ark.  49,  13  S.  W.  419; 
Fiske  V.  SouU,  87  Cal.  313,  25  Pac.  430;  Leonard  v.  Roberts, 
20  Colo.  88,  36  Pac.  880;  Wood  v.  Wells,  103  Mich.  320,  61 
N.  W.  503.)  The  defendants  are  a  joint-stock  company — that 
ip  to  Bay,  a  partnership  as  to  a  third  person,  so  far  as  their  lia- 
bilities are  concerned.  (Claggett  v,  Kilboume,  1  Black,  346, 
17  L.  ed.  213;  17  Am.  &  Bng.  Ency.  of  Law,  2d  ed.,  p.  636; 
Carter  v.  McClure,  98  Tenn.  109,  60  Am.  St.  Rep.  842,  38 
S.  W.  585,  36  L.  R.  A.  282;  Robinson  v.  Smith,  3  Paige,  222, 
24  Am.  Dec  212.)  An  unincorporated  joint-stock  company 
is  goTemed  by  the  legal  rules  applicable  to  partnerships. 
(4  Ken  v.  Long,  80  Tex.  261,  26  Am.  St.  Bep.  735,  16  S.  W. 
43;  BuOard  v.  Kenney,  10  Cal.  60;  Butterfield  v.  Beardsley, 
28  Mich.  412;  17  Am.  ft  Eng.  Ency.  of  Law,  2d  ed.,  p.  637, 
note  2  et  seq.;  Webster  v.  Clark,  34  Pla.  637,  43  Am.  St.  Rep. 
217,  16  South.  601,  27  L.  R.  A.  126;  Spaulding  v.  Stubbins, 
86  Wis.  255,  39  Am.  St  Rep.  888,  56  N.  W.  469;  OoldsmUh 
r.  Eichold  Bros.  &  Weiss,  94  Ala.  116,  33  Am.  St.  Rep.  97, 
10  South.  80.) 

James  E.  Babb  and  Daniel  Needham,  for  Respondents. 

The  court  did  not  err  in  sustaining  the  motion  requiring 
plaintifFs  to  elect  between  the  several  counts  set  forth  in  the 
complaint.  (Pomeroy^s  Code  Remedies,  3d  ed.,  sees.  73,  576; 
People  V.  Slocum,  1  Idaho,  62.)  The  complaint  contains  four 
coxmts,  setting  up  claims  for  recovery,  but  whether  they  are 
really  one  claim  stated  in  different  forms,  or  separate  and  dis- 
tinct claims,  it  is  difficult  on  reading  the  complaint  to  dis- 
cover. The  rule  is  that  it  is  considered  no  variance  from  the 
proof  if  the  facts  show  a  substantial  right  to  recover  under 
the  allegation,  and  the  necessity  of  having  various  forms  of 
stating  the  same  cause  of  action  is  thus  fully  obviated.  (Smith 
V.  Anderson,  2  Idaho  (Hash.),  537,  21  Pac.  412.)  Even  if 
it  had  been  error  to  order  the  plaintiffs  to  elect,  they  having 
preferred  to  make  the  election  rather  than  have  the  entire  com- 
plaint stricken  out,  made  their  election  in  open  couri^  and  chose 
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to  rest  upon  the  second  count  of  the  complaint  and  the  balance 
of  the  complaint  was  thereupon  stricken  out.  The  plaintiffs 
by  their  election  waived  any  error  in  the  order  requiring  them 
to  elect.  (2  Cyc.  644,  645,  1088;  Murphy  v,  Russell,  8  Idaho, 
133,  67  Pac.  426;  Pence  v.  Durhin,  1  Idaho,  550.)  It  appears 
in  paragraphs  3  to  7  of  the  complaint  that  the  defendants  con- 
stituted a  voluntary  unincorporated  association,  which  is  styled 
a  "joint-stock  company/*  (17  Am.  &  Eng.  Bncy.  of  Law,  2d 
«d.,  pp.  636-638,  entitled  "Joint-Stock  Companies'";  4  Ency. 
of  PL  &  Pr.,  p.  309,  same  title;  29  Century  Digest,  pp.  1511, 
1512,  same  title;  4  Cyc.  308-310;  Sullivan  v.  Campbell,  2 
N.  Y.  Supp.  (2  Hall)  295;  McConnell  v.  Denver,  35  Cal.  365, 
95  Am.  Dec.  107;  Willis  v.  Oreiner,  (Tex.  Civ.  App.),  26  S. 
W.  858.)  On  rehearing  the  court  says:  "It  was  such  a£  the 
president  and  secretary  had  no  authority  to  make.  There  is 
no  evidence  to  show  that  the  contract  was  ratified  by  the  di- 
rectors.'* (11  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  p.  1038,  note 
1.)  The  association,  however,  had  the  power  to  make  the  con- 
tract sued  on  and  to  confer  the  authority  upon  its  president 
and  secretary;  but  it  is  not  shown  that  it  ever  did  so.  The 
secretary  having  been  designated  as  the  agent  to  make  the  sale, 
he  has  no  authority  to  delegate  his  office  and  engage  another 
to  do  so,  and  anyone  relying  upon  a  contract  involving  such  a 
delegation,  as  the  plaintiffs  do  in  this  case,  must  fail.  Plain- 
tiffs urge  that  authority  to  sell  subject  to  direction  of  share- 
holders implies  authority  to  delegate  the  power  to  another  to 
do  BO  and  to  make  such  delegation  without  the  direction  of 
the  shareholders.  (Jones  v.  Brand,  20  Ky.  Law  Rep.  1997, 
50  S.  W.  679;  Mechem  on  Agency,  sec.  185;  1  Am.  &  Eng. 
Ency.  of  Law,  378;  Barret  v.  Rhem,  6  Bush,  466;  Rudd  v. 
Railway  Co,,  7  Ky.  Law  Rep.  823;  Birch  v,  Powell,  15  Ky. 
Law  Rep.  455;  Bonwell  v.  Howes,  2  N.  Y.  Supp.  717;  Cor^ 
roll  v.  Tucker,  21  N.  Y.  Supp.  952.  See,  also,  concerning 
joint-stock  companies,  M,  W.  Powell  Co.  v.  Finn,  198  111.  667, 
64  N.  E.  1036,  1037;  In  re  Pittsburg  Wagon  Works  Estate, 
Appeal  of  Eountz,  204  Pa.  St.  432,  54  Atl.  316;  Appeal  of 
Merchants'  Fund  Assn.,  136  Pa.  St  43,  20  Atl.  527,  9  L.  R.  A. 
421.)     There  are  some  authorities  which  apparently  go  so  far 
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as  to  hold  that  wbeie  a  purchaser  is  introduced^  if  the  seller 
makes  a  sale  even  for  a  less  price  than  the  list  price  with  the 
agent,  the  agent  is  entitled  to  his  commission.  The  author- 
ities so  holding,  however,  are  very  limited  in  number  and  are 
not  founded  on  reason  or  on  a  careful  discrimination  of  the 
authorities  upon  which  they  purport  to  be  based.  Authorities 
are  frequently  cited  as  so  holding  which  contain  no  support  for 
such  a  proposition.  The  authority  which  comes  nearest  hold- 
ing this  is  Hubachek  v.  Hazzard,  83  Minn.  437,  86  N.  T.  426. 
Different  authorities  submit  that  there  is  no  doctrine  worthy  of 
consideration  creating  a  liability  for  commission  where  prop- 
erty has  been  listed  at  a  definite  price,  unless  a  purchaser  is  pro- 
duced willing  to  pay  that  price,  unless  only  there  is  some  wrong- 
ful or  immoral  conduct  of  the  defendant  in  fraudulently  selling 
at  a  lower  price  and  attempting  to  make  it  appear  that  the  pur- 
chaser was  not  one  willing  to  pay  the  list  price.  In  view  of 
the  multitude  of  cases  upon  these  subjects,  defendants'  coun- 
sel will  refer  to  only  a  suflBcient  number  to  clearly  illustrate 
the  principles  to  the  court  One  of  the  most  extensive  dis- 
cussions of  this  question  is  found  in  the  unanimous  opinion  of 
the  court  of  appeals  in  Sxbbald  v.  Bethlehem  Iron  Co.,  83  N. 
Y.  378,  38  Am.  Rep.  441;  Ames  v.  Lament,  107  Wis.  531,  83 
N.  W.  780;  McAHhur  v.  Slauson,  63  Wis.  41,  9  N.  W.  784. 
In  Jacob  v.  Shenon,  3  Idaho,  274,  29  Pac.  44,  in  the  syllabus 
it  is  stated  that  in  such  an  action  the  complaint  "must  allege 
in  direct  and  positive  terms  that  the  party  of  the  second  part 
did  render  services  which  resulted  in  the  sale  thereof,  or  that 
he  produced  a  party  ready,  willing  and  able  to  purchase  said 
property  upon  the  terms  named;  otherwise  it  is  insuflScienf 
{Sullivan  v.  MuHiken,  113  Fed.  94,  51  C.  C.  A.  79;  Rees  v. 
Fellow,  97  Fed.  167,  38  C.  C.  A.  94;  PUnt  v,  Thompson,  42 
Kan.  664, 16  Am.  St.  Rep.  612,  22  Pac.  726;  Fraser  v.  Wyckoif, 
63  N.  Y.  445,  13  L.  ed.  625;  Corbel  v.  Beard,  92  Iowa,  360, 
60  N.  W.  636;  Barnes  v.  German  Savings  etc.  Soc,  21  Wash. 
448,  58  Pac.  669;  Von  Tobel  v.  Stetson  &  Post  Mill  Co.,  32 
Wash.  683,  73  Pac.  788.)  Denver  Townsite  Company,  in  its 
association  name,  was  not  a  defendant  in  this  action,  and  the 
judgment  should  not  be  reversed  because  of  the  court's  refusal 
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to  grant  the  plaintiff  a  default  as  against  Denver  Townsite 
Company  in  its  association  name.  (Davidson  v.  Knox,  67  Cal. 
143,  7  Pac.  413;  Feder  v.  Epstein,  69  Cal.  456,  10  Pac.  785; 
Herron  et  ah  r.  Cole  et  al,  25  Neb.  692,  41  K  W.  766-767; 
Hanna  v.  Emerson  et  al,,  45  Neb.  708,  64  N.  W.  229;  16  Ency. 
of  PL  &  Pr.  850;  Peabody  v.  Oleson,  16  Colo.  App.  346,  62 
Pac.  234;  Sawyer  v.  Armstrong,  23  Colo.  287,  47  Pac.  391; 
.Idaho  Bev.  Stats.,  sec.  4112.) 


SULLIVAN,  C.  J. — ^This  is  an  appeal  from  a  judgment  of 
dismissal  given  and  entered  after  demurrers  to  the  complaint 
were  sustained.  The  action  was  brought  to  recover  commission 
alleged  to  have  been  earned  in  a  real  estate  transaction.  It  is 
alleged  in  the  complaint  that  the  defendants  are  a  voluntary, 
unincorporated  joint-stock  company.  The  plaintiffs,  who  are  ap- 
pellants here,  are  real  estate  dealers.  The  defendants  owned  a 
large  tract  of  land  situated  in  Idaho  county,  which  they, 
through  their  vice-president  and  secretary,  placed  with  plaintiffs 
for  sale  at  a  specified  price.  Said  contract  was  entered  into 
in  the  month  of  May,  1902,  and  was  for  the  sale  of  two  thousand 
seven  hundred  and  twenty  and  eighty  one-hundredths  acres  of 
land,  so  as  to  net  the  defendants  $17.50  per  acre  and  to  pay 
the  plaintiffs  five  per  cent  commission  over  and  above  that  price. 

It  is  alleged  in  the  complaint  that  after  the  employment  as 
aforesaid  they  entered  upon  the  discharge  of  their  contract  and 
procured  a  purchaser  for  said  lands  who  was  ready,  willing  and 
able  to  purchase  the  same  and  pay  therefor,  and  introduced 
said  purchaser  to  the  defendants  through  said  association's  vice- 
president;  but  that  thereafter,  and  while  plaintiffs  were  still 
negotiating  with  said  purchaser  for  the  sale  of  said  lands,  the 
defendants  concluded  and  perfected  a  sale  of  said  lands  to  said 
purchaser  for  the  sum  of  $47,000  on  August  15,  1902;  the  same 
being  a  smaller  sum  than  that  for  which  the  defendants  had 
listed  said  land  with  the  plaintiffs.  That  the  plaintiffs  there- 
after demanded  the  pajinent  of  their  commission,  amounting  to 
the  sura  of  $2,350,  with  interest  at  seven  per  cent  per  annum 
from  August  15,  1902,  no  part  of  which  has  been  paid.    And 
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by  way  of  charging  the  same  cause  of  action  in  a  different  form 
and  as  a  second  count,  the  appellant  alleged  after  reiterating 
several  allegations  of  the  first  cause  of  action  or  count,  that  the 
transactions  bad  between  the  defendants  and  said  purchaser, 
after  ihe  introduction  of  said  purchaser  to  them  by  the  plain- 
tiffs,  are  peculiarly  within  the  knowledge  of  the  defendants,  and 
for  that  reason  plaintiffs  ask  to  be  permitted  to  and  did  state 
their  causae  of  action  on  a  quantum  meruit^  and  allege  that  their 
services  in  procuring  said  purchaser  were  reasonably  worth  five 
per  cent  on  the  amount  for  which  said  lands  were  sold,  amount- 
ing to  $2,350,  and  that  the  same  had  not  been  paid. 

By.  way  of  charging  the  same  cause  of  action  in  a  different 
form  and  as  a  third  count  of  the  complaint,  the  plaintiffs  re- 
iterate numerous  allegations  found  in  the  first  cause  of  action, 
and  aver  that  the  transactions  had  between  the  defendants  and 
said  purchaser^  after  the  introduction  of  the  purchaser  to  said 
defendants  by  the  plaintiffs,  were  peculiarly  within  the  knowl- 
edge of  said  defendants;  and  plaintiffs  therefore  ask  to  be  per- 
mitted to  charge  the  same  cause  of  action  in  a  third  form,  and 
aver  that  by  the  various  actions  of  the  said  defendants  in  so 
making  such  sale  to  such  purchaser  at  a  sum  less  than  that  to 
which  said  lands  had  been  listed  by  the  defendants  to  Ijie  plain- 
tiffs, the  plaintiffs  became  and  were  prevented  from  concluding 
the  sale  with  the  purchaser  upon  the  terms  and  for  the  price 
which  said  lands  had  been  listed  with  plaintiffs,  and  had  thus 
prevented  the  plaintiffs  from  completing  said  sale  and  deprived 
them  of  their  commission,  and  that  by  said  acts  of  the  defend- 
ants, plaintiffs  became  and  were  damaged  by  the  breach  of  said 
contract  by  the  defendants  in  the  sum  of  $2,360  with  interest, 
and  pray  for  judgment  for  that  sum. 

Thereafter  the  defendants  moved  that  the  plaintiffs  be  re- 
quired to  elect  as  between  the  three  causes  of  action  or  counts 
stated  in  the  complaint,  and  demurred  to  the  complaint  on 
several  grounds.  The  court  sustained  the  motion  requiring  the 
plaintiffs  to  elect,  and  they  elected  to  stand  on  the  second 
count  of  the  complaint,  and  the  other  two  counts  were  stricken 
out  by  order  of  the  court  The  court  also  sustained  demurrers 
to  the  complaint     Counsel  for  appellants  refused  to  amend  the 
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complaint  and  judgment  of  dismissal  was  entered,  from  which 
judgment  this  appeal  is  taken. 

The  appellants  have  specified  seven  (7)  errors.  The  first  is 
that  the  court  erred  in  sustaining  the  motion  to  compel  plaintiffs 
to  elect.  It  appears  from  the  complaint  that  the  same  cause  of 
action  is  stated  in  three  different  counts.  It  appears  from  the 
allegations  of  the  first  count  that  the  recovery  is  sought  on  the 
contract  alleged  to  have  been  entered  into  for  the  sale  of  said 
real  estate;  and  the  allegations  of  the  second  count  show  that 
the  recovery  is  upon  a  quantum  meruit,  and  the  third  that  the 
dpSsnitJits  were  prevented  from  concluding  the  sale  with  the 
purchaser  by  the  acts  of  the  defendants  by  their  selling  the 
land  to  said  purchaser  at  a  lower  price  than  they  had  listed  it  y 
to  plaintiffs,  and  that  they  were  therefore  injured  in  the 
amount  of  their  commission,  $^,350. 

It  is  contended  by  counsel  for  appellants  that  the  facts  con- 
stituting the  sale  of  said  real  estate  between  the  purchaser  and 
the  defendants  were  peculiarly  within  the  knowledge  of  the  de- 
fendants, and  for  that  reason  the  plaintiffs  are  permitted  to 
state  their  cause  of  action  in  as  many  forms  as  may  be  neces- 
sary to  meet  the  contingency  of  the  proof.  In  support  of  that 
contention  counsel  cites  Rucker  v.  Hall,  106  Cal.  425,  38  Pac. 
962,  where  it  was  held  in  an  action  to  recover  commissions  for 
a  sale  of  real  estate  under  a  contract  for  payment  thereof  at  a 
certain  rate  if  certain  facts  were  true,  and  at  another  rate  if 
other  facts  were  true,  and  all  the  facts  are  peculiarly  within 
the  knowledge  of  the  defendant,  plaintiff  may  state  his  cause 
of  action  in  different  counts  accordingly  and  should  not  be  com- 
pelled to  elect  on  which  one  he  will  proceed.  Section  5^6  of 
Eemedies  and  Eemedial  Eights,  by  Pomeroy,  is  also  cited. 
Inter  alia,  the  author  there  states:  "Under  peculiar  circum- 
stances, when  the  exact  legal  nature  of  plaintiff's  right  and  of 
the  defendant's  liability  depends  upon  facts  in  the  sole  pos- 
session of  the  defendant,  and  which  will  not  be  developed  until 
the  trial,  the  plaintiff  may  set  forth  the  same  single  cause  of 
action  in  varied  counts  and  with  different  averments,  so  as  to 
meet  the  possible  proof  which  will  for  the  first  time  fully  ap- 
pear upon  the  trial.    This  proposition  is  plainly  just  and  right. 
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and  is  gnstained  by  the  authority  of  able  courts/'  It  was  held 
in  Wilson  v.  Smith,  61  Gal.  209,  under  the  Code  of  California 
which  provides  that  the  complaint  must  contain  a  statement  of 
the  facts  constituting  cause  of  action  in  ordinary  and  concise  lan- 
guage, the  plaintiff  may  set  them  out  in  two  separate  forms 
when  there  is  a  fair  and  reasonable  doubt  of  his  ability  to 
safely  plead  them  in  one  mode  only.  In  5  Encyclopedia  of 
Pleading  and  Practice,  page  321,  the  author  states  as  follows: 
^'Whoi  a  plaintiff  has  two  or  more  distinct  and  separate  rea- 
sons for  the  obtainment  of  the  relief  he  asks,  or  when  there  is 
some  uncertainty  as  to  the  grounds  of  recovery,  the  complaint 
may  set  forth  the  same  claim  in  several  distinct  counts  or 
statements."  Numerous  authorities  are  cited  in  support  of  that 
statement 

In  the  case  of  Smith  v.  Anderson,  2  Idaho,  537,  21  Pac.  412, 
the  cause  of  action  was  stated  in  two  different  counts,  the  first 
on  a  contract,  the  second  upon  a  quantum  meruit.  But  it  does 
not  appear  to  have  been  decided  whether  the  plaintiff  could 
have  been  compelled  to  elect  on  which  count  he  would  rely. 
Counsel  for  respondent  cites  in  support  of  the  action  of  the 
court  in  compelling  the  appellant  to  «lect,  section  576  of  Heme- 
dies  and  Bemedial  Bights,  and  People  v.  Slocum,  1  Idaho,  62. 
In  the  latter  citation  it  appears  that  a  demurrer  was  interposed 
to  the  complaint,  the  third  ground  of  which  was  that  the  com- 
plaint was  ambiguous,  uncertain,  etc.  Chief  Justice  McBride, 
in  passing  upon  the  demurrer,  stated:  'The  complaint  con- 
tains four  (4)  counts,  setting  up  claims  for  recovery,  but 
whether  they  are  really  one  claim  stated  in  different  forms  or 
separate  and  distinct  claims,  it  is  difficult  on  reading  the  com- 
plaint to  discover.  Whether  the  plaintiffs  intend  to  say  that 
they  have  suffered  losses  amounting  in  the  aggregate  of  $14,000, 
or  whether  they  intend  to  fix  them  at  $8,000  or  $5,000  it  is  im- 
possible to  tell  on  a  comparison  of  the  counts  with  one  another.*' 
And  the  demurrer  was  sustained  on  the  ground  of  ambiguity  and 
uncertainty.  It  is  then  stated  by  the  learned  chief  justice  that 
**The  rule  under  the  code  allows  a  party  to  state  as  many  causes 
of  action  as  he  may  have  if  they  are  of  a  character  to  be  prop- 
erly combined  in  the  same  complaint,  but  it  does  not  permit 
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a  party  to  set  out  the  same  cause  of  action  under  different 
forms."  The  last  statement  there  made,  to  wit,  that  it  does 
not  permit  a  party  to  set  out  the  same  cause  of  action  under 
different  forms,  was  not  necessary  to  a  decision  of  the  point 
there  under  consideration  and  was  dictum  and  is  overruled. 
We  think  that  the  rule  is  well  settled  by  an  overwhelming 
weight  of  authority  that  where  a  Plaintiff  has  two  nr  rnnrft  ^^b« 
tinct  and  separate  reasons  for  the  relief  he  asks,  or  when  there 
IS  some  uncertainty  as  to  the  grounds  of  recovery,  that  he  may 
"Sef  forth  such  claim  in  several  distinct  counts  or  statements  in 
Iiis  complaint^  The  court  erred  in  compelling  the  plaintifls  to 
"elect  on  which  count  of  the  complaint  they  would  proceed. 

The  other  errors  assigned  may  be  considered  unSer  the  one 
assignment,  to  wit,  that  the  court  erred  in  sustaining  the  de- 
murrers. It  is  shown  by  the  record  that  counsel  for  defendants, 
after  the  motion  to  elect  had  been  sustained  by  the  court,  and 
after  counsel  for  appellants  had  elected  to  proceed  on  the  second 
count  of  the  complaint,  filed  their  demurrers  to  said  second 
cotmt  on  the  ground  that  it  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action,  and  that  the  same  is  uncertain  or 
ambiguous  or  unintelligent,  in  that  it  seeks  a  recovery  upon 
an  express  contract  for  a  certain  sum,  also  on  an  implied  con- 
tract for  a  reasonable  sum;  each  of  said  grounds  of  recovery 
being  inconsistent  with  the  other. 

While  it  is  true  that  plaintiffs  reiterate  and  repeat  the  alle- 
gations numbered  1,  2,  3,  4,  5,  6,  7,  8  and  9  of  the  first 
cause  of  action  as  the  complaint  stood  after  the  election  of  plain- 
tiffs to  stand  on  the  second  count,  those  allegations  must  be 
considered  as  a  part  of  the  second  count  of  said  complaint  And 
as  we  have  determined  above  that  it  was  error  to  compel  the 
plaintiffs  to  elect  on  which  one  of  the  counts  they  would  pro- 
ceed to  trial,  we  must  then  consider  whether  the  complaint  as 
it  originally  stood  states  a  cause  of  action,  although  the  de- 
murrer sustained  by  the  court  was  aimed  at  the  second  count  of 
the  complaint  alone. 

After  a  most  careful  consideration  of  the  allegations  of  the 
complaint  viewed  in  the  light  of  the  very  thorough  and  ex- 
haustive oral  arguments  and    briefs  of  respective  counsel,  we 
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oonclude  that  the  complaint  states  a  cause  of  action,  and'  there 
%a8  error  in  sustaining  said  demurrers.  We  do  not  intend  to, 
nor  do  we  hold,  that  under  the  articles  of  association  referred 
to  in  the  complaint,  that  the  vice-president  and  secretary  of 
said  association  had  the  authority  to  list  said  real  estate  with 
the  plaintiffs  for  sale;  but  we  hold  under  all  of  the  facts  alleged 
in  the  complaint  that  a  cause  of  action  is  stated,  and  if  the 
defaidants  have  a  defense  to  said  action  it  must  be  made  by  an- 
swer and  proof.  The  judgment  of  dismissal  must  be  reversed 
and  the  cause  remanded  with  instructions  to  the  trial  court  to 
permit  the  defendants  to  answer.  Costs  of  this  appeal  are 
awarded  to  the  appellants. 

Stockslager,  J.,  and  Ailshie,  J.,  concur. 


(June  7,  1904.) 

BOBY  V.  BOBY. 
[77  Pac.  213.1 

(QaSB   HbABD   OV   ]>BP0STri0N8 — VfBXN    RULB   A8   TO   Ck>NFUCr   OF    Evi- 
DBNCB    DOES     NOT    OBTAIN — ^DlVCttCE — WlUJUL    DeSEBTION — WhJL- 

FUL  Neglect. 

1.  Where  a  trial  has  been  had  entirely  upon  depositions,  and  the 
trial  oouH^  has  not  seen  and  heard  the  witnesses,  the  appellate  court 
is  in  as  favorable  position  for  judging  of  the  truthfulness  of  the 
witnesses  and  the  weight  of  the  evidence  as  the  trial  judge,  and 
will  consider  the  same  as  if  originally  heard  in  the  appellate  court. 

2.  Where  the  husband  establishes  a  new  home  and  requests  his 
wife  to  follow  him  to  the  new  domicile,  and  furnishes  her  the  means 
with  which  to  travel,  and  she  declines  to  take  up  her  residence  with 
him,  the  husband  is  not  thereby  guilty  of  deserting  his  wife. 

3.  Evidence  examined  and  held  insufficient  to  entitle  the  plaintiff 
to  a  decree  of  divorce. 

4.  A  wife  who  willfully  and  without  good  cause  refuses  to  follow 
her  husband  to  the  home  and  place  of  residence  selected  by  him 
cannot  obtain  a  decree  of  divorce  from  him  because  he  fails  to  pro- 
vide for  her  during  the  period  of  her  refusal  to  reside  with  him. 
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5.  Where  the  wife  appeals  in  good  faith  and  the  district  jadge 
does  not  order  the  husband  to  pay  a  sufficient  sum  to  defray  the 
expenses  of  appeal,  and  it  appears  that  the  wife  has  not  sufficient 
property  or  means  for  that  purpose,  this  court  will  tax  any  de- 
ficiency against  the  husband  to  the  end  that  justice  may  be  done. 
(Syllabus  by  the  court.) 

APPEAL  from  District  Court  of  the  Second  Judicial  District 
in  and  for  the  County  of  Nez  Perce.  Honorable  Edgar  C. 
Steele,  Judge. 

From  a  judgment  denying  and  refusing  a  decree  of  divorce 
plaintiflf  appeals.    AiHBrmed. 

The  facts  are  stated  in  the  opinion. 

George  W.  Tannahill,  for  Appellant 

Upon  the  question  of  willful  neglect  and  desertion  we  re- 
spectfully refer  to  the  following  authorities:  Roycraft  v.  Roy^ 
craft,  42  Cal.  444;  Washburn  v.  Washburn,  9  Cal.  476;  Gill  v^ 
Gill,  93  Md.  652,  49  Atl.  557 ;  Bergemier  v.  Bergemier,  17  App. 
D.  C.  481;  Howard  v.  Howard,  134  Cal.  346,  66  Pac.  367; 
Carey  v.  Carey,  73  Cal.  630,  15  Pac.  313 ;  Vossburg  v.  Vossburg^ 
136  Cal  195,  68  Pac.  694-696;  Terrill  r.  TerrUl,  109  Cal.  413, 
42  Pac.  137;  Duhon  v.  Duhon,  110  La.  240,  34  South.  428. 
We  also  call  special  attention  to  an  article  in  Central  Law- 
Journal  of  July  24,  1903,  pages  -63,  64,  citing  Marsh  v.  Marsh,, 
13  N.  J.  Eq.  281;  Harper  v.  Harper,  29  Mo.  301;  Bums  r. 
Bums,  60  Ind.  259,  and  Toulson  v.  Toulson,  93  Md.  754,  50 
Atl.  401,  showing  a  relaxation  of  the  rule  as  to  the  wife  and 
more  stringent  to  the  husband.  Upon  the  question  of  the  pay- 
ment of  costs  of  appeal,  we  cite  and  respectfully  refer  the  court 
to  the  following  authorities:  Wisner  v.  O'Brien,  56  Kan.  724, 
54  Am.  St.  Rep.  604,  32  L.  B.  A.  289,  44  Pac.  1090;  Pleyte  v. 
Pleyie,  15  Colo.  125,  25  Pac.  25;  Lake  v.  Lake,  17  Nev.  230, 
30  Pac.  878 ;  Bohnert  v,  BohneH,  91  Cal.  428,  27  Pac.  732 ; 
Larkin  v.  Larkin,  71  Cal.  330,  12  Pac.  227;  People  v.  District 
Court,  21  Colo.  251,  40  Pac.  460;  Rose  v.  Rose,  109  Cal.  544^ 
42  Pac.  452;  Wolff  v.  Wolff  (Cal.),  37  Pac.  858. 
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Charles  L.  McDonald,  for  Respondent 

It  is  a  well-settled  rule  that  it  is  the  policy  of  the  law  to  dis- 
<»urage  divorce  suits  and  not  encourage  them.  (Stover  v. 
Stover,  7  Idaho  (Hash.),  185,  61  Pac.  462.)  Where  a  wife 
refuses  to  accept  the  provisions  made  for  her  support  by  the 
husband,  but  selects  her  own  place  of  residence  in  contraven- 
tion to  his  wishes,  she  cannot  complain  that  he  does  not  provide 
for  her.  (Grai/  v.  Gray,  VS  Ala.  779.)  Willful  neglect, 
whether  accompanied  with  desertion  or  otherwise,  is  a  distinct 
ground  for  divorce.  The  neglect  must  be  such  as  leaves  the 
wife  destitute  of  the  common  necessaries  of  life  or  such  as  would 
leave  her  destitute  but  for  the  charity  of  others.  (Washburn  v. 
Washhum,  9  Cal.  475;  Rycraft  v.  Rycraft,  42  Cal.  444;  Page 
V.  Page,  51  Mich.  88,  16  N.  W.  245;  Randall  v,  Randall,  31 
Mich.  194;  Stewart  on  Marriage  and  Divorce,  c.  281.)  De- 
sertion consists  in  the  actual  ceasing  of  cohabitation  with  the 
intent  in  the  mind  of  the  offending  party  to  desert  the  other. 
(Morrison  v.  Morrison,  20  Cal.  431 ;  Stein  v.  Stein,  5  Colo.  55 ; 
Bennett  v.  Bennett,  43  Conn.  313 ;  Rose  v.  Rose,  50  Mich.  92 ; 
Davis  V.  Davis,  60  Mo.  App.  545 ;  Serjent  v,  Serjent,  33  N.  J. 
Eq.  204;  Lynch  v.  Lynch,  33  Md.  328;  RucJcman  v.  RiLcJcman, 
58  How.  Pr.  278;  Thomas  v.  Thomas,  4  Kulp  (Pa.),  328; 
Stewart  on  Marriage  and  Divorce,  c.  253;  9  Ency.  of  Law,  2d 
ed.,  766,  781.)  Refusal  of  wife  to  accompany  husband  on  change 
of  his  residence  followed  by  actual  cessation  of  matrimonial 
cohabitation  and  unattended  by  any  excusing  circumstance  is 
evidence  of  desertion  by  the  wife  and  grounds  for  a  divorce. 
{Hardetthergh  v.  Hardenbergh,  14  Cal.  654;  Schuman  v.  Schw 
man,  93  Mo.  App.  99.)  The  allowance  of  alimony  in  a  divorce 
action  is  by  our  code  left  to  the  discretion  of  the  trial  court. 
(Idaho  Rev.  Stats.,  sec.  2472;  17  Century  Digest,  p.  967,  and 
numerous  cases  there  cited.) 

AILSHIE,  J. — This  action  was  commenced  in  December, 
1902,  by  the  plaintiff  praying  a  decree  of  divorce  on  two  causeii 
of  action.  The  first  cause  of  action  charged  willful  neglect  by 
the  defendant  to  provide  plaintiff  with  common  necessaries  of 
life  for  a  period  of  more  than  one  year  immediately  preceding 
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the  commencement  of  the  action^  and  the  second  cause  was  on. 
the  grounds  of  willful  desertion.  The  defendant  answered  deny* 
ing  the  charges,  and  by  way  of  separate  defense  set  up  what 
was  apparently  intended  as  a  plea  of  former  adjudication.  The 
ease  was  referred  to  a  referee  who  took  the  testimony  and  re* 
ported  it  to  the  court  After  a  consideration  of  the  evidence 
the  trial  court  made  and  filed  his  findings  of  fact  and  conclu* 
sions  of  law^  which  were  adverse  to  all  of  plainti£Ps  allegations^ 
and  thereupon  judgment  was  entered  denying  plaintiff  any  re- 
lief. This  appeal  is  from  the  judgment  and  an  order  denying 
a  motion  for  a  new  trial.  Since  the  trial  judge  did  not  see  the 
witnesses  upon  the  stand  and  did  not  hear  them  testify,  but 
determined  the  case  on  depositions,  we  are  in  as  favorable  a  poei-^ 
tion  to  judge  of  their  truthfulness  and  the  weight  to  be  given  to 
the  evidence  as  was  the  trial  judge.  In  such  case  the  rule  that 
this  court  will  not  disturb  the  judgment  where  there  is  a  con- 
flict in  the  evidence  does  not  apply.  We  have  therefore  made 
an  original  and  independent  examination  of  the  evidence  in  the 
case  with  a  view  to  determine  its  weight  and  preponderance. 
It  is  only  necessary  to  recite  briefly  some  of  the  leading  facts  of 
the  case. 

The  plaintiff  and  defendant  were  married  in  1883,  and  lived 
together  on  a  farm  until  1899,  and  reared  three  children.  In 
1899  they  rented  the  farm  and  moved  to  the  town  of  Orofino. 
In  the  spring  or  summer  of  1900,  the  defendant  went  into  the 
Pierce  City  mining  district  of  Shoshone  county,  and  found 
employment  at  what  ii  known  as  the  French  Creek  mines,  at 
a  salary  of  $40  per  month  in  the  winter  time  and  $60  in  the 
summer  time,  together  with  buildings  and  conveniences  for  a 
residence  in  the  neighborhood  of  the  mines.  At  this  time,  it 
seems,  they  had  the  two  girls  in  school,  one  at  Lewiston,  Idaho, 
and  the  other  at  Uniontown,  Washington,  and  the  husband  waa 
pajring  the  expenses.  The  youngest  child,  a  boy  about  five 
years  old,  remained  with  the  mother  at  Orofino.  After  secur- 
ing employment  and  about  the  month  of  November,  1900,  the 
defendant  wrote  to  his  wife  and  sent  her  the  money  necessary 
to  pay  her  expenses  in  making  the  trip  from  Orofino  to  the 
place  of  his  employment,  and  requested  her  to  come  to  him* 
This  the  plaintiff  did  not  do,  but  spent  the  money  for  other 
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purpoees  and  replied  to  him  that  she  would  not  live  in  there 
and  claimed  that  she  could  not  make  the  trip  at  that  time  of 
year^  and  that  it  was  not  a  fit  or  convenient  place  for  her  to 
reside  with  her  minor  child.  No  further  communication  took 
place  between  the  parties,  but  some  time  thereafter,  and  in  the 
following  year,  the  defendant  caused  to  be  published  in  an 
Orofino  paper  a  notice  to  the  effect  that  his  wife  had  refused 
to  live  with  him  and  that  he  declined  to  be  further  responsible 
for  any  bills  contracted  by  her.  Matters  ran  along  in  this  con- 
dition without  further  communication  between  them  until  about 
October,  1901,  when,  according  to  the  separate  defense  of  de- 
fendant, an  action  for  divorce  between  these  parties  was  tried 
in  the  district  court  upon  the  same  grounds  involved  in  the 
present  action  and  which  resulted  adversely  to  the  plaintiff. 
No  written  or  personal  communication  seems  to  have  taken 
place  between  them  from  that  time  up  to  July,  1903,  when 
this  cause  was  tried.  It  seems  that  the  husband  was  still  will- 
ing to  support  and  care  for  his  wife  if  she  would  take  up  her 
residence  with  him  at  the  domicile  he  had  selected,  and  still 
he  has  never  manifested  any  great  anxiety  to  have  her  with 
him  by  writing  or  communicating  with  her  in  any  way.  On 
the  other  hand,  the  wife  seems  to  have  been  willing  to  live 
with  her  husband  at  Orofino  or  on  the  farm,  or  some  other 
place  which  might  be  suitable  to  her,  but  still  she  did  not  seem 
to  be  pining  on  account  of  his  absence.  In  the  meanwhile  the 
respondent  was  steadily  employed  and  using  his  earnings  to  de- 
fray the  expenses  of  keeping  the  two  girls  in  school,  while  the 
wife  was  going  from  place  to  place  working  for  different  fami- 
lies and  earning  a  reasonably  fair  livelihood  for  herself  and 
minor  child.  She  had  also  been  given  some  money  and  cloth- 
ing by  her  father  and  some  by  other  relatives  and  friends.  It 
seems  from  the  evidence  that  she  was  fairly  well  provided  with 
apparel  fit  to  wear  in  public  and  to  keep  up  appearances,  while, 
on  the  other  hand,  she  was  very  scantily  furnished  with  cloth* 
ing  for  comfort  and  protection  from  inclement  weather.  She. 
claims  that  at  the  close  of  the  first  trial  she  made  overturea 
to  her  husband  to  settle  their  differences  and  live  together, 
but  the  evidence  shows  conclusively  that  whatever  effort  may 
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have  been  made  was  done  through  her  attorney  and  not  by  her 
personally.     It  would  seem  that  the  wife  could  better  convey 
her  feelings  and  sentiment  in  such  a  matter  herself  in  person, 
and  that  if  she  were  acting  in  good  faith  she  would  scarcely 
have  cared  to  impose  upon  her  attorney  the  delicate,  if  not 
pleasant,  duty  of  wooing  back  her  recreant  husband.     It  is  sig- 
nificant, at  least,  that  there  is  nowhere  shown  any  personal  re- 
quest or  entreaty  on  her  part  for  the  return  of  her  errant 
spouse.    His  absence,  we  are  persuaded,  was  not  very  much 
''against  her  will."     (Schuman  v.  Schuman,  93  Mo.  App.  106.) 
The  principal  point  relied  on  by  appellant  is  that  owing  to 
the  ill-health  of  both  herself  and  child  the  domicile  selected 
by  her  husband  was  not  a  fit  or  proper  place  for  them  to  live, 
and  that  the  husband  knew  such  fact  and  that  his  selection 
thereof  amounted  to  a  desertion.    That  by  reason  of  the  selec- 
tion of  such  domicile  and  failure  thereafter  to  provide  for  the 
wife  while  she  lived  apart  from  him  he  thereby  became  guilty 
of  willful  neglect.    The  evidence  shows  that  for  about  five 
months  of  the  year  it  is  cold  and  disagreeable  in  the  French 
Creek  country  and  that  the  snowfall  is  from  two  to  five  feet 
and  most  of  the  travel  for  any  distance  is  on  snowshoes.    It 
appears  that  other  women  live  there  contented  with  their  fami- 
lies.   It  is  no  colder  there  than  at  many  other  places  in  the 
state.     It  appears,  however,  that  very  little  is  doing  in  society 
there  and  that  the  theater  and  ballroom  have  not  yet  made 
their  appearance;  nor  have  churches  and  schools  yet  been  or- 
ganized  in   the   immediate   neighborhood.     These    conditions, 
however,  are  not  new  to  the  pioneers  of  our  western  country. 
Counsel  for  respondent  has  so  felicitously  and  eloquently  and 
with  reason  portrayed  this  situation  in  his  brief  that  we  quote 
the  following  therefrom :  "It  is  true,  no  doubt,  that  pleasanter 
places  in  which  to  reside  could  be  found  than  that  where  the 
respondent  was  working,  but  the  exigencies  of  business,  the 
necessity  of  seeking  employment  where  it  can  be  found,  fre- 
quently cause  people  to  take  up  their  residence  at  places  where 
they  would  not  live  from  choice.    Yet  to  say  that  simply  be- 
cause of  lack  of  society,  churches,  etc.,  at  a  place  where  a 
husband  takes  up  his  residence  for  the  purpose  of  earning 
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money  for  the  support  of  his  family,  the  wife  can  refuse  to 
follow  him  and  at  the  end  of  a  year  secure  a  divorce  from  him 
for  desertion,  or  on  the  ground  of  neglect,  when  he  cannot 
afford  to  support  her  at  any  other  place,  would  place  a  pre- 
mium on  lethargy  and  deaden  the  ambitions  of  a  man  who 
desired  to  seek  a  place  in  the  van  of  the  onward  march  of  civil- 
ization, where ''conditions  at  the  time  would  be  crude,  and  per- 
haps for  that  reason  inhospitable.  If  such  were  the  law,  how 
would  our  western  prairies  and  valleys  ever  have  been  settled 
by  the  daring  pioneers  who  have  built  up  this  magnificent 
country?  The  history  of  every  western  state  shows  how 
sturdy  emigrants,  taking  their  families  and  possessions  travel- 
ing in  the  humble  ox-wagon,  journeyed  hundreds  of  miles  into 
the  then  unknown  west  and  set  up  their  household  gods  in 
places  where  naught  but  vastness  surrounded  them;  society, 
neighbors,  schools  and  churches  being  unknown  quantities ;  and 
these  brave  men,  and  still  braver  women,  were  tiie  nucleus 
around  which  has  grown  up  a  country  unexcelled  in  everything 
which  goes  to  make  it  great.  Would  not  the  settlement  of  our 
frontiers  have  been  retarded  for  generations  if  a  wife  could 
have  refused  to  accompany  her  husband  for  the  flimsy  reasons 
attempted  to  be  shown  by  the  appellant  herein?*^  The  wife 
gives  as  an  additional  reason  for  not  following  her  husband 
that  she  was  suffering,  and  had  been  suffering  for  many  years, 
from  some  ailments  common  to  her  sex,  and  that  her  little 
son  was  troubled  with  a  cough  which  made  it  necessary  for 
them  to  be  where  they  could  consult  a  physician.  This  has 
not  been  satisfactorily  shown.  It  does  not  appear  that  she  was 
under  the  care  of  a  physician  nor  that  she  was*  suffering  seri- 
ously from  any  ailment. 

In  this  case  we  think  the  husband  has  taken  about  as  little 
interest  in  his  wife  as  she  has  manifested  for  him.  If  he  had 
been  more  zealously  concerned  for  the  happiness  and  welfare 
of  his  wife,  he  would  now,  perhaps,  have  less  cause  for  com- 
plaint A  little  more  consideration  and  forbearance  on  his 
part  might  have  avoided,  for  them  both,  the  wasting  of  their 
substance  and  revelation  of  their  differences  in  the  divorce 
courts. 

Idaho,  Vol.   10-10 
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Under  all  of  the  facts  in  this  case  we  think  the  trial  judge 
did  right  in  denying  the  divorce. 

Appellant  complains  of  some  of  the  findings  and  the  failure 
to  make  findings  as  to  separate  and  community  property. 
After  the  court  found  that  no  decree  of  divorce  should  be 
granted,  it  became  unnecessary  to  find  anything  about  the  prop- 
erty ^wned  by  them  or  either  of  them.  ' 

The  third  finding  which  relates  to  the  plea  of  a  former  ad- 
judication became  immaterial  in  this  case  because  the  facts 
were  against  the  plaintiff  on  the  merits.  It  is  true  there  was 
no  evidence  justifying  this  finding  and  we  are  not  informed 
how  it  came  to  be  made.  It  could  not  have  changed  the  decree 
whatever  the  findings  might  have  been  on  this  issue.  The 
judgment  was  not  based  upon  a  former  adjudication  but  upon 
the  merits. 

It  is  clear  to  us  that  when  the  defendant  left  his  home  and 
went  to  the  mines  to  seek  employment  he  had  no  intent  of 
abandoning  his  wife;  it  is  equally  clear  that  he  sent  her  the 
money  in  good  faith  with  which  to  make  the  trip  to  his  new 
home.  While,  to  his  discredit,  he  has  failed  to  provide  for 
her  since  her  refusal  to  take  up  her  residence  witii  him,  the 
law,  however,  for  obvious  reasons  does  not  require  a  husband 
to  provide  for  his  wife  so  long  as  she  declines  without  good 
cause  to  live  with  him.  (Page  v.  Page,  51  Mich.  88,  16  N. 
W.  245;  Hardetiberg  v.  Hardenberg,  14  Cal.  654;  Schuman 
V.  Schuman,  93  Mo.  App.  99 ;  Hagle  v.  Eagle,  74  CaL  608,  16 
Pac.  618;  BecJc  v.  Beck,  163  Pa.  St.  649,  30  Atl.  236.) 

Appellant  complains  of  the  action  of  the  trial  judge  in  not 
making  more  liberal  allowance  for  suit  money  and  attorneys' 
fees  for  the  prosecution  of  her  action  and  the  preparation  and 
prosecution  of  her  appeal.  It  seems  that  $80  was  allowed  to 
cover  all  of  plaintiff's  costs  for  the  trial  in  the  lower  court, 
and  she  managed  to  get  along  with  that  sum;  but  we  are  not 
informed  as  to  just  what  the  costs  and  expenses  were  there. 
She  was  also  allowed  $75  to  cover  the  expenses  of  prosecuting 
her  appeal  to  this  court.  The  transcript  in  this  case  covers 
one  hundred  and  ninety-two  printed  pages  and  appellant's 
brief  consists  of  fifteen  printed  pages.    In  addition  to  this  is 
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the  expense  of  haying  the  stenographer's  notes  extended,  fees 
in  tiiis  court  and  attorneys'  fees.  The  record  shows  that  the 
plaintiff  has  no  separate  property  and  is  certainly  not  prepared 
to  meet  these  heavy  expenses.  The  amount  allowed  for  the 
prosecution  of  the  appeal  would  be  exceedingly  meager  fees  for 
the  attorney  in  prosecuting  the  case  on  appeal.  We  shall  there- 
fore direct  that  in  addition  to  the  $75  allowance  already  made, 
the  costs  of  this  appeal  be  paid  by  the  respondent.  Since  we 
have  reached  the  foregoing  conclusion,  it  is  unnecessary  for  us 
to  consider  any  other  matters  discussed  in  the  briefs.  Judg- 
ment aflSrmed  and  costs  awarded  to  appellant. 

Sullivan,  G.  J.,  and  Stockslager,  J.,  concur. 


(June  8,  1904.) 

BECHTEL  V.  EVANS. 
[77  Pac.  212.] 

DiSHissAL  or  ApfeaI/— Satisfaction  of  Obder  or  JuDOiaorr— Taxing 
Cofirrs. 

1.  Where  a  party  has  collected  a  judgment  in  his  favor,  and  by 
the  prosecution  of  an  appeal  from  such  judgment,  in  seeking  to  gain 
more,  thereby  incurs  the  hazard  of  eventually  recovering  less,  his 
appeal  should  be  dismissed. 

2.  If,  however,  the  appeal  is  from  such  an  order  or  judgment  that 
the  appellant  could  in  no  event  recover  a  less  favorable  judgment 
and  that  he  incurs  no  hazard  of  ever  obtaining  less  than  the 
amount  received  or  collected  by  him,  the  reason  for  the  rule  ceases 
and  his  appeal  should  be  allowed. 

3.  A  successful  party  should  not  be  disallowed  fees  for  witnesses 
who  were  subpoenaed  and  attended  on  the  trial  for  the  reason  alone 
that  they  did  not  testify,  but  the  party  claiming  fees  for  such  wit- 
nesses should  be  required  to  make  a  satisfactory  showing  as  to  the 
reasons  for  their  attendance  and  causes  which  made  it  necessary 
for  them  to  testify. 

4.  Record  in  this  case  examined  and  held  that  there  is  no  error 
in  the  order  of  the  trial  judge  taxing  costs. 

(Syllabus  by  the  court.) 
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APPEAL  from  District  Coort  in  and  for  Nez  Perce  County. 
Honorable  Edgar  C.  Steele,  Judge. 

From  an  order  made  after  final  judgment  taxing  costs,  plain- 
tiff appeals.    Affirmed. 

George  W.  Tannahill,  for  Appellant 

The  supreme  court  of  the  state  of  Idaho  has  laid  down  the 
rule  in  the  case  of  Griffith  v.  Montandon,  4  Idaho,  75,  35  Pac 
704,  in  which  the  court  holds  that  witnesses  who  attend  upon 
the  trial  of  a  cause  and  do  not  testify  should  receive  their  fees, 
provided  it  appears  frtmi  the  cost  bill  or  affidavit  attached  there- 
to the  reason  why  they  were  not  sworn  to  testify  in  the  cause. 
We  see  no  reason  why  these  witnesses  who  appeared  in  obedience 
to  a  subpoena,  and  were  in  attendance  upon  Ihe  trial  of  this  cause., 
should  not  be  allowed  to  collect  and  receive  their  fees.  As 
authority  upon  this  question  we  respectfully  refer  to  Cole  v. 
Duchen'cau,  13  Utah,  42,  44  Pac.  92;  RmdaU  v.  FalJcner,  41 
Cal.  242 ;  Gilbert  r.  Kennedy,  22  Mich.  b'ylAndy  v.  McQftesney, 
ei  ai.,  141  Cal.  351,  74  Pac  1034;  Raft  River  Land  etc.  Co.  v. 
Ixingfordy  6  Idaho,  30,  51  Pac.  1027;  Tkiessen  v,  Rigge  et  at., 
5  Idaho,  487,  51  Pac  107;  Perkam  v.  Portland  General  Elec^ 
trie  Co.,  33  Or.  451,  72  Am.  St  Bep.  730, 53  Pac.  24, 40  L.  B.  A. 
799;  Gray's  Harbor  Boom  Co.  r.  McAmmant  et  al.,  21 
iWash.  465,  58  Pac.  573;  Meyer  v.  CUy  of  San  Diego  et  al,  132 
Cal.  35,  64  Pac.  124;  Elliott  v.  CoUins,  6  Idaho,  157,  53  Pac. 
453;  ItaJl  et  cd.  v.  Willis  et  aJ.,  17  Wash.  645,  50  Pac.  467; 
McGlauflin  v.  Wormser,  28  Mont  177,  72  Pac.  428. 

Charles  L.  McDonald  and  Forney  ft  Moore,  for  Bespondent, 
cite  no  authorities  upon  the  points  decided  by  the  court  not 
cited  by  appellant 

AILSHIE,  J. — ^This  is  an  appeal  from  an  order  made  after 
final  judgment  taxing  the  costs  of  the  case.  On  the  seventh  day 
of  December,  1903,  judgment  was  rendered  and  entered  in  the 
district  court  in  favor  of  the  plaintiff  and  against  defendant 
in  the  sum  of  $400,  and  on  the  ninth  day  of  the  same  month 
the  plaintiff  filed  his  memorandum  of  costs  and  disbursements 
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claiming  the  sum  of  $420.75  costs  taxable  therein.  Thereafter, 
and  on  the  fourteenth  day  of  the  same  month  the  defendant  filed 
his  motion  to  haye  the  costs  taxed  by  the  court  and  accompanied 
the  same  by  the  affidavit  of  his  attorney,  C.  L.  McDonald,  Esq. 
The  plaintiff  filed  a  counter-affidavit,  and  on  the  twenty-eighth 
day  of  January,  1904,  the  matter  was  heard  by  the  district  judge 
upon  the  affidavits  of  the  respective  parties  and  the  subpoenas 
and  returns  thereon  which  were  among  the  files  in  the  case. 
After  the  hearing  the  judge  made  an  order  disallowing  the  per 
diem  and  mileage  for  a  number'  of  character  witnesses  subr. 
poenaed  by  the  plaintiff  and  further  reducing  the  per  diem  al- 
lowance for  other  witnesses,  disallowing  the  cost  bill  in  the  total 
sum  of  $181,  and  allowing  it  in  the  sum  of  $239.75.  The  judg- 
ment was  accordingly  entered  in  favor  of  the  plaintiff  for  the 
sum  of  $239.75  costs.  From  this  order  the  plaintiff  on  the 
second  day  of  March,  1904,  filed  and  served  his  notice  of  appeal. 
The  defendant  has  moved  to  dismiss  the  appeal  upon  the 
grounds  that  the  judgment  has  been  paid  and  satisfied  and  that 
therefore  the  plaintiff  cannot  prosecute  any  further  appeal.  On 
this  motion  defendant  has  submitted  a  certified  copy  of  the  judg- 
ment docket  of  the  district  court,  from  which  it  appears  that 
the  defendant  on  the  fourth  day  of  February,  1904,  paid  in  to 
the  clerk  of  the  district  court  the  sum  of  $646.80  in  full  of  the 
judgment,  costs  and  accrued  interest  to  that  date.  On  the  same 
date  this  sum  was  paid  over  by  the  clerk  to  the  attorney  for  the 
plaintiff  and  a  satisfaction  of  the  judgment  was  entered  upon 
the  docket  and  signed  by  plaintiff's  attorney  in  the  following 
words :  'Tleceived  from  J.  B.  Lydon,  clerk  of  court,  $646.80  and 
judgment  satisfied  in  said  sum  of  $646.80.'^  It  will  be  ob- 
served from  the  foregoing  statement  that  the  appeal  from  the 
order  taxing  conts  was  taken  nearly  a  month  after  the  plaintiff 
had  received  the  amount  of  the  judgment  and  entered  this  satis- 
faction thereof.  The  defendant  rests  his  motion  to  dismiss  the 
appeal  upon  the  ground  that  the  judgment  having  been  paid  and 
satisfied,  the  plaintiff  cannot  prosecute  an  appeal  therefrom. 

It  seems  to  us,  as  a  general  proposition  of  law,  that  a  success- 
ful party  should  not  be  allowed  to  gather  in  and  enjoy  the  fruits 
of  his  judgment  and  thereafter  prosecute  an  appeal  and  com- 
7)lain  of  error  conunitted  against  him.     {Estate   of  Baby,  87 
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Oal.  200,  22  Am.  St.  Rep.  239,  25  Pac.  405;  Alexander  v.  Alex- 
ander, 104  N.  Y.  643,  10  N.  E.  37;  Webeter-Glover  Lumber  etc. 
Co.  V.  St  Croix  County,  71  Wis.  317,  36  N.  W.  864;  Murphy  v. 
Murphy,  45  Ala.  123;  Corwin  v.  Shoup,  76  111.  246  Carll  v. 
Oakley,  97  N.  Y.  633;  Moore  v.  Floyd,  4  Or.  260;  Lamprey  v. 
Henk,  16  Minn.  405;  Buckman  v.  Etwood,  44  111.  183;  Eall  v. 
Lucy,  37  Pa.  St.  366;  Fly  v.  Bailey,  36  Tex.  119;  Gamer  v. 
Oamer,  38  Ind.  137;  Indiana  School  Diet  of  Altoona  v.  Dis- 
trict Township  of  Delaware,  44  Iowa,  201.) 

Upon  reason  and  principle,  however,  it  appears  to  tib  that 
the  test  should  be  this :  If  the  party  has  collected  his  judgment, 
and  in  seeking  to  gain  more  by  the  prosecution  of  an  appeal 
thereby  incurs  the  hazard  of  eventually  recovering  less,  then  his 
appeal  should  be  dismissed.  If,  on  the  other  hand,  the  appeal 
is  from  such  an  order  or  judgment  as  that  he  could  in  no  event 
recover  a  less  favorable  judgment  and  that  he  incurs  no  hazard 
of  ever  receiving  less  than  tiie  judgment  already  collected  by 
him,  we  see  no  objection  to  the  prosecution  of  his  appeal. 
{Cowley  V.  Dickenson,  8  Cow.  328;  Knapp  v.  Brown,  46  N.  Y. 
207;  Alexander  v,  Alexander,  104  N.  Y.  645,  10  N.  E.  37.) 

In  this  case  it  should  be  observed  that  the  appeal  is  not  from 
the  final  judgment  and  is  merely  from  the  subsequent  order 
made  by  the  court  striking  $181  from  the  cost  bill.  As  the  ap- 
peal comes  to  this  court,  however  we  might  determine  it,  and 
whatever  disposition  we  might  make  of  the  matter — ^the  defend- 
ant not  having  appealed — plaintiff  could  in  no  event  receive  less 
than  the  amount  allowed  him  by  the  district  judge.  This  is  not 
a  case  where  a  new  trial  could  be  ordered. 

For  the  foregoing  reasons  we  have  examined  the  case  on  its 
merits  as  presented  by  this  appeal.  We  do  not  think  the  court 
erred  in  its  rulings  in  taxing  costs.  It  is  true  the  trial  judge 
has  not  designated  in  his  order  the  reasons  for  striking  from  the 
cost  bill  the  items  enumerated  in  the  order;  but  having  before 
us  the  affidavits  and  records  which  were  considered  by  him,  we 
infer  that  the  reasons  upon  which  the  order  is  founded  are  those 
contained  in  the  records  and  files  considered.  We  agree  with 
appellant  in  his  contention  that  a  successful  party  should  not 
be  disallowed  fees  for  witnesses  who  are  subpoenaed  and  at- 
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tended  upon  the  trial  for  the  reason  alone  that  they  were  not 
sworn  and  examined  in  the  case,  and  we  do  not  understand  the 
case  of  Oriffiih  v.  Montandon,  4  Idaho,  75,  35  Pac.  704,  as  go- 
ing to  that  extent.  We  do  think,  however,  that  where  a  party 
claims  fees  for  witnesses  who  are  not  sworn  and  examined  in 
the  case,  he  should  make  a  satisfactory  showing  as  to  the  reasons 
for  the  attendance  of  the  witnesses  and  the  causes  which  made 
it  unnecessary  for  them  to  testify.  The  principal  objection 
made  here  by  appellant  is  the  refusal  of  the  district  judge  to 
jiUow  per  diem  and  mileage  for  twelve  witnesses  who,  it  is 
claimed,  were  subpoenaed  and  attended  for  the  purpose  of  meet- 
ing an  anticipated  attack  upon  the  plaintiff's  character,  or  rather 
his  reputation. 

After  an  examination  of  the  respective  affidavits,  and  in  view 
of  the  weakness  of  the  showing  made  by  the  plaintiff  as  to  the 
reason  for  the  attendance  of  these  witnesses,  and  the  strength 
of  the  counter  showing  by  the  defendant,  we  are  not  prepared 
to  say  that  the  trial  judge  committed  any  error  in  taxing  the 
costs. 

The  order  from  which  this  appeal  is  prosecuted  will  be  af- 
firmed, and  it  is  so  ordered.    Costs  awarded  to  respondent 

Sullivan,  C.  J.,  and  Stockslager,  J.,  concur. 


(June  8,  1904.) 

BICHABDSON  v.  BUDDY. 
[77  Pac.  972.] 

DisinssAL  or  Appeal— Continuance^Afpucation  fo»— CoNTBAcrr — 
Pabtition  of  Real  Estate. 

1.  Under  the  proyisiona  of  subdivision  3  of  section  3807  of  the 
Revised  Statutes,  if  an  appeal  from  an  interlocutory  judgment  is 
not  taken  within  sixty  days  after  such  judgment  is  entered,  the 
same  will  be  dismissed  on  motion. 

2.  The  action  of  the  trial  court  in  denying  the  motion  for  a 
continuance  will  not  be  reversed  unless  it  appears  that  the  court 
in  denying  such  motion  has  abused  its  discretion. 
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3.  In  a  suit  for  the  partition  of  real  estate  among  several 
parties,  if  it  appears  to  the  court  that  it  is  impracticable  or  in- 
convenient to  make  a  complete  partition  in  the  first  instance  among 
all  the  parties  to  the  suit,  the  court  may  direct  a  partition  among 
two  or  more  of  the  parties  and  from  time  to  time  thereafter  may 
determine  as  to  the  other's  rights,  shares  and  interests,  and  render 
a  further  judgment  directing  a  partition,  in  like  mann#r,  of  all 
the  undetermined  parts  and  portions  of  the  property. 
(Syllabus  by  the  court.) 

APPEAL  from  District  Court  of  Nez  Perce  County.  Honor- 
able  Edgar  C.  Steele,  Judge. 

Action  for  partition  of  real  estate.  Judgment  for  plaintiffs. 
AfSrmed. 

George  W.  Tannahill,  James  De  Haven  and  H.  P.  Burleigh^ 
for  Appellants. 

This  is  a  very  peculiar  case,  and  about  the  most  charitable 
thing  to  be  said  of  the  complaint  is  that  it  is  "fearfully  and 
wonderfully  made.*^  The  complaint  was  undoubtedly  framed! 
on  one  theory,  the  case  tried  on  another  and  decided  on  another. 
The  objection  to  the  introduction  of  evidence  should  have  been 
sustained  for  the  reason  it  was  not  shown  by  the  complaint  that 
any  act  was  ever  done  constituting  Richard  Buddy  a  trustee, 
or  how  plaintiflEs  derived  their  interest  in  this  tract  of  land,, 
what  their  interests  were,  or  any  part  of  an  agreement  in  writ- 
ing or  otherwise  authorizing  a  partition  of  the  land  described 
in  the  complaint.  It  does  not  appear  from  the  complaint  that 
plaintiffs  paid  any  part  of  the  purchase  price  or  did  any  act 
entitling  them  to  any  part  or  portion  of  the  land  in  question. 
The  decision  of  the  court  affirmatively  shows  that  there  was  no- 
agreement  expressed,  implied  or  otherwise,  constituting  Eichard 
Buddy  a  trustee  for  the  plaintiff  or  any  other  person.  It  is  a 
well-settled  principle  of  law  that  the  plaintiffs  must  recover 
upon  the  contract  the  agreement  relied  upon,  and  the  case  must 
determine  all  of  the  interests  of  the  parties  or  it  cannot  be  de- 
termined at  all.  This  action  cannot  be  determined  without  a 
determination  of  each  and  every  right  involved  therein.  Should 
this  purported  trust  agreement  be  carried  out  as  contended  for 
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by  the  plaintifte^  na  decreed  by  the  court  and  as  affirmatively 
shown  by  the  records  in  this  case,  it  would  require  about  fifty 
acres  more  of  land  than  there  is  involved  in  this  action.  The 
court  has  found  the  rights  and  shares  to  which  it  claims  A.  A. 
Eincaid,  one  of  the  defendants,  and  Walker  Richardson,  one 
of  the  respondents,  are  entitled  to  receive,  and  leaves  the  re- 
maining shares  and  interests  undetermined.  We  respectfully 
submit  that  a  trust  cannot  arise  or  any  interest  be  created  without 
an  agreement  creating  such  a  trust,  and  if  the  plaintiff  recovers, 
he  must  recover  on  the  agreement  relied  upon.  If  the  evidence 
is  insufficient  to  determine  the  rights  of  all  the  parties  to  the 
alleged  agreement,  it  is  insufficient  upon  which  to  base  a  decree, 
and  the  action  should  be  dismissed.  (Hartshorn  v.  Smaa-i,  67 
Kan.  643,  73  Pac.  73;  Chapman  v.  Allen,  11  Wash.  627,  40 
Pac  219;  Pomeroy's  Equity  Jurisprudence,  1040.)  It  is  a 
settled  rule  of  equity  that  all  joint  claimants  must  recover  or 
none  can.  (Richter  v.  Noll  et  al.,  128  Ala.  198,  30  South.  740; 
Love  et  al.  v.  Butler  et  al.,  129  Ala.  531,  30  South.  736;  Love- 
lace V.  Hutchinson,  106  Ala.  417,  17  South.  623.)  Upon  the 
question  of  the  insufficiency  of  the  evidence  we  also  invite  the 
court's  attention  to  section  6009,  subdivision  9,  Revised  Statutes 
of  Idaho  of  1887.  {McOinness  et  al.  v.  Sanfield  et  al.,  6  Idaho, 
372,  55  Pac.  1020;  Cofjfin  et  al  v,  Bradbury,  3  Iowa,  770,  95 
Am.  St.  Rep.  37,  35  Pac.  715;  Brown  on  Statute  of  Frauds, 
sees.  266-269 ;  Lets  v.  Potter,  68  Kan.  117,  74  Pac.  622.)  There 
was  no  attiempt  to  show  that  the  property  in  controversy  was  de- 
scribed in  any  writing  signed  by  the  parties  to  be  charged,  or  at 
all.  This  description  must  be  proven,  if  at  all,  by  parol  evi- 
dence. We  have  searched  the  record  in  vain  to  find  any  refer- 
ence whatever  to  the  description  of  the  land  as  it  exists  at  the 
present  time,  or  as  it  would  be  when  divided,  or  at  any  other 
time.  This  being  true,  the  plaintiffs  have  no  standing  in  this 
court  and  have  not  made  out  a  case.  {Carig  et  al.  v.  Zelian, 
137  Cal.  105,  69  Pac.  853.) 

Clay  McNamee  and  George  W.  Qoode,  for  Respondents. 

Appellants  strenuously  urge  that  the  amended  complaint  is 
not  good  or  sufficient    A  careful  examination  of  the  transcript 
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discloses  no  demurrers  on  the  part  of  any  of  the  defendants, 
hence  if  the  complaint  is  insufScient  (and  we  maintain  that  it 
is  sufficient)  that  point  has  been  waived.  {Deuprey  v.  Deuprey, 
27  Cal.  329,  87  Am.  Dec.  81.)  In  any  event  the  complaint  is 
sufficient  and  complies  fully  with  the  provisions  of  the  statute 
and  decisions.  (Rev.  Stats.  1887,  sec.  4561;  Knapp  on  Parti- 
tion, pp.  102,  150,  152.  Forms  of  complaint  set  out  in  Knapp 
on  Partition,  pp.  517,  518;  also  pp.  519-522;  Bradley  v.  Harh^ 
ness,  26  Cal.  69;Kromer  v.  Friday,  10  Wash.  621,  39  Pac.  229, 
32  L.  B.  A.  671 ;  HUl  v.  Young,  7  Wash.  33,  34  Pac.  144.)  A 
complaint  in  partition  is  entitled  to  a  most  liberal  construction 
by  the  court  entertaining  the  same.  (17  Am.  &  Eng.  Ency.  of 
Law,  p.  731,  and  authorities  there  cited.)  Appellants  contend 
that  the  trial  court  erred  in  denying  their  motion  for  a  contin- 
uance. There  was  no  abuse  of  discretion  by  the  court  in  this 
ruling,  as  the  record  discloses  that  all  of  the  defendants  or  their 
respective  counsel  were  fully  apprised  of  the  date  set  for  trial : 
that  this  case  had  already  been  continued  over  at  least  four 
terms  of  the  court  either  to  accommodate  defendants  or  their 
attorneys  from  time  to  time.  The  affidavits  of  counsel  for  de- 
fendants in  support  of  said  motion  for  continuance  are  entirely 
inadequate,  in  that  they  fail  to  show  due  diligence  on  their  part, 
and  in  fact  show  an  entire  lack  of  diligence  in  securing  the  at- 
tendance desired.  A  motion  for  continuance  is  always  properly 
denied  when  lack  of  diligence  is  shown,  and  this  statement  is 
borne  out  by  an  unbroken  line  of  decisions  in  every  state  in  the 
Union.  {Ktihland  v.  Sedgwick,  17  Cal.  123;  LeszinsJcy  r. 
White,  45  Cal.  278;  People  v.  Jocelin,  29  Cal.  562;  Pierson  v. 
Holbrooh,  2  Cal.  698 ;  Frank  v.  Brady,  8  Cal.  47 ;  Cody  v.  Butter- 
feld,  1  Colo.  377 ;  Kearney  Stone  Works  v,  McPherson,  5  Wyo. 
178,  38  Pac.  920.)  A  very  liberal  rule  has  been  adopted  by  the 
courts  in  suits  for  partition  in  granting  amendments  to  the  bill 
of  complaint.  (Knapp  on  Partition,  pp.  168,  159;  Starch  v. 
McCain,  85  Cal.  304,  24  Pac.  639;  1  Ency.  of  PI.  &  Pr.,  pp.  516, 
617;  see  authorities  there  cited.)  In  case  of  partition  the  in- 
terlocutory judgment  must  direct  a  partition,  as  between  those 
whose  share  has  been  determined  and  the  other  parties  to  the 
action,  leaving  intact  the  share,  interest  or  estate  of  those  that 


Digitized  by  VjOOQIC 


June,  1904.]  Bighardbon  i^.  Bt7IM>t.  155 

Opinion  of  the  Ck>urt — Sullivan,  C.  J. 

are  undetermined.  And  where  the  shares  and  interests  of  two 
or  more  parties  have  been  ascertained  and  determined^  the  inter- 
locutory judgment  may  also  direct  the  partition  among  them 
of  part  of  the  property,  proportionate  to  tiieir  aggregate  shares; 
and  the  court  from  time  to  time  may  determine  as  to  the  other 
rights,  shares  and  interests,  and  render  another  and  further  in- 
terlocutory judgment,  directing  a  partition,  in  like  manner,  of 
the  undetermined  parts  and  portions  of  the  same  property. 
(Knapp  on  Partition,  p.  211 ;  Idaho  Eev.  Stats.,  1887,  sec.  4568 ; 
Hay  ward  v,  Judson,  4  Barb.  228.)  Parol  evidence  is  admissible 
establish  a  resulting  trusty  even  though  the  trustee  deny  under 
oath;  for  the  statute  of  frauds  exempts  such  trusts  from  its 
provisions.  {Krauth  v.  Thiele,  45  N.  J.  Eq.  407,  18  Atl.  351; 
Cidler  V.  Tuttle,  19  N.  J.  Eq.  558 ;  Hill  on  Trustees,  p.  92 ; 
Tunnard  v.  Littell,  23  N.  J.  Eq.  264;  Midmer  v.  Midmer,  26 
N.  J.  Eq.  299.)  Parol  evidence  will  be  admitted  to  show 
that  a  purchase  made  in  the  name  of  one  was  a  joint  purchase 
at  the  cost  of  more  than  one  and  for  the  benefit  of  all,  or  that 
the  consideration  for  a  purchase  was  in  fact  paid  by  some  other 
person  than  the  one  named  in  the  deed  of  conveyance  as  grantee. 
(Powell  V.  Monson  etc.  Mfg.  Co.,  3  Mason  (IT,  S.),  347,  Fed. 
Cas.  No.  11,357;  Smith  v.  Eckford  (Tex.  1891),  18  S.  W.  210.) 
A  trust  may  be  proved  by  circumstantial  evidence,  by  admis- 
sions in  the  pleadings  made  either  explicitly  or  by  implication 
by  the  party  sought  to  be  charged,  or  by  his  admission  elsewhere 
made.  (Davis  v.  Cobum,  128  Mass.  377;  Massey  v,  Masaey, 
20  Tex.  134;  McVay  v.  McVwy,  43  N.  J.  Eq.  47,  10  Atl.  178; 
Allen  V.  Whithrow,  110  U.  S.  119,  3  Sup.  Ct.  Eep.  517,  28  L. 
ed-  90;  Gibblehouse  v.  Strong,  3  Eawle  (Pa.),  437.) 

SULLIVAN,  C.  J. — This  is  an  action  brought  under  the  pro- 
visions of  title  10,  chapter  5  of  the  Revised  Statutes  of  Idaho, 
for  the  partition  of  certain  real  estate  lying  in  Idaho  county, 
and  to  have  the  defendant,  Richard  Buddy,  declared  trustee  for 
the  benefit  of  plaintiffs  and  defendants  named  in  the  complaint. 
It  is  alleged  in  the  amended  complaint  that  the  plaintiff.  Walker 
Bichardson,  and  the  defendants,  Bichard  Buddy,  E.  Conrad, 
C.  E.  Newton  and  A.  A.  Kincaid,  acquired  title  as  joint  tenants 
to  ike  real  estate  described  in  the  complaint  and  that  they  are 
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now  in  possession  thereof.  That  said  premises  were  acquired 
by  said  plaintiff,  Walker  Richardson,  and  defendants  from  the 
United  States  government  for  the  purpose  of  and  as  a  townsite  by 
filing  certain  govemment  script  with  the  proper  United  States 
officials  and  by  payment  of  the  sum  of  money  required  in  such 
cases  by  the  laws  of  Congress;  that  by  agreement  the  recorded 
title  to  said  premises  was  to  be  granted  by  the  govemment  to  the 
defendant  Ruddy,  as  trustee  for  said  plaintiffs  and  defendants^ 
and  that  he  now  holds  the  legal  title  to  all  of  said  premises. 

The  specific  interests  of  the  plaintiffs  and  defendants,  so  far 
as  known,  are  alleged  and  set  out  in  the  complaint.  The  prayer 
is  for  a  partition  of  said  premises  and  that  the  defendant  Ruddy 
be  compelled,  by  proper  decree,  to  execute  and  deliver  good  and 
sufficient  deeds  to  both  the  plaintiffs  and  defendants  to  their  re- 
spectiye  interests  in  said  land  and  for  general  relief.  The  de- 
fendants Ruddy,  Jacobs,  Marasseck  and  Conrad  filed  separate 
answers  denying  all  allegations  of  the  complaint;  Kincaid  filed 
his  answer  admitting  all  of  the  allegations  of  the  complaint,  and 
joined  with  the  plaintiff  in  a  prayer  for  a  partition  of  the  prem- 
ises. The  case  was  tried  by  the  court  without  a  jury,  and  an 
interlocutory  decree  entered  by  the  court  directing  that  upon  the 
coming  in  of  the  report  of  the  referees  hereinafter  referred 
to,  that  final  judgment  be  entered  as  to  Richardson  and  Kin- 
caid. In  said  decree  the  court  determined  the  interest  of  plain- 
tiff, Walker  Richardson,  and  defendant,  A.  A.  EjJicaid,  and 
ordered  a  partition  of  said  premises  as  to  them,  and  appointed 
three  disinterested  freeholders  to  make  said  partition  and  a  sur- 
rey of  the  premises,  if  necessary,  and  report  the  result  thereof 
to  the  court.  The  court  made  no  findings  or  decree  as  to  the 
interest  of  the  other  parties  to  this  suit,  but  ordered  on  the  com- 
ing in  of  the  report  of  said  referees  that  the  action  be  severed^ 
leaving  the  action  to  proceed  as  to  the  remaining  parties  to  the 
suit.  Prom  said  judgment  and  order  overruling  the  motion  for 
a  new  trial,  this  appeal  is  taken.  Counsel  for  respondent  moved 
to  dismiss  the  appeal  from  the  judgment  on  the  ground  that  the 
judgment  entered  was  not  a  final  but  an  interlocutory  judgment^ 
and  that  the  appeal  was  not  taken  within  sixty  days  after  entry 
of  said  judgment    The  record  shows  that  the  judgment  wa& 
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filed  October  15,  1903,  and  that  the  appeal  was  taken  on  the 
third  day  of  February,  1904.  The  provisions  of  subdivision  3 
of  section  3807,  Revised  Statutes,  provide,  among  other  things, 
ihat  an  appeal  may  be  taken  from  the  district  court  to  the  su- 
preme court  within  sixly  days  after  the  order  or  interlocutory 
judgment  is  made  and  entered.  The  appeal  from  said  inter- 
locutory judgment  not  having  been  taken  within  sixty  days  from 
iihe  date  of  its  entry,  must  be  dismissed  and  said  motion  sus- 
tained. That  leaves  the  appeal  from  the  order  denying  a  new 
trial  to  be  considered. 

It  appears  from  the  record  that  defendants  interposed  a  mo- 
tion for  a  continuance,  which  was  denied  by  the  court;  this  is 
assigned  as  the  first  error.  We  have  examined  the  affidavits 
pro  and  con  used  on  the  application  for  a  continuance,  and  we 
:are  unable  to  say  that  the  court  abused  its  discretion  in  over- 
ruling said  motion. 

It  is  also  contended  that  the  court  erred  in  decreeing  a  parti- 
tion so  far  as  the  plaintiff,  Walker  Richardson,  and  defendant, 
A.  A.  Kincaid,  were  concerned,  leaving  intact  and  undetermined 
the  share,  interest  or  estate  of  the  other  parties  to  the  suit.  Mr. 
Knapp  in  his  work  on  Partition  at  page  211,  says:  ^^In  such 
-case  tibe  interlocutory  judgment  must  direct  a  partition  as  be- 
tween those  whose  share  has  been  determined  and  the  other 
parties  to  the  action,  leaving  intact  the  share,  interest  or  estate 
of  those  that  are  undetermined.  And  where  the  shares  and  in- 
terest of  two  or  more  parties  have  been  ascertained  and  de- 
termined, the  interlocutory  judgment  may  also  direct  the  parti- 
tion among  them  of  part  of  the  property  proportionate  to  their 
aggregate  share;  and  the  court,  from  time  to  time,  may  de- 
termine as  to  the  other  rights,  shares  and  interests,  and  render 
another  and  further  interlocutory  judgment,  directing  a  parti- 
tion, in  like  manner,  of  the  undetermined  parts  and  portions 
of  the  property. '' 

The  provisions  of  section  4568  of  the  Revised  Statutes  pro- 
yides  for  partial  partition  in  cases  of  this  kind.  The  court  did 
not  err  in  making  the  partial  partition  of  said  premises. 

The  plaintiff  was  permitted  to  amend  the  complaint  in  some 
minor  particulars  over  the  objection  of  counsel  for  the  defend- 
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ants,  and  it  is  contended  that  said  amendments  were  not  served 
on  four  of  the  defendants,  which  action  of  the  court  is  assigned 
as  error.  The  amendments  referred  to  were  made  in  open  court 
during  the  trial  of  the  case  and  the  counsel  for  the  defendants 
were  present.  After  said  amendments  were  aUowed  no  contin- 
uance of  the  cause  was  asked  for,  and  it  is  not  intimated  that 
defendants  were  taken  by  surprise  and  not  ready  to  meet  the 
complaint  as  amended. 

The  next  error  assigned  relates  to  the  insuflSciency  of  the  com- 
plaint. On  an  examination  of  its  allegations  we  find  that  it 
states  a  cause  of  action  and  is  amply  suflScient.  Many  of  the 
errors  assigned  relate  to  the  admission  of  proof  of  a  verbal  con- 
tract for  the  conveyance  of  real  estate.  But  the  evidence  clearly 
shows  that  this  case  does  not  come  within  the  statute  of  frauds, 
and  the  admission  of  such  evidence  was  not  error. 

A  number  of  letters  were  introduced  in  regard  to  this  real 
estate  transaction.  It  was  not  error  to  admit  said  letters,  as 
they  referred  to  the  transaction  out  of  which  this  suit  arose. 
The  evidence  is  amply  suflScient  to  sustain  the  findings  and  judg- 
ment of  the  court  After  a  careful  examination  of  the  com- 
plaint and  the  evidence  introduced  in  support  of  it,  we  con- 
clude that  the  complaint  states  a  cause  of  action,  and  the  find- 
ings and  judgment  are  supported  by  the  evidence.  The  judg- 
ment must  be  affirmed  and  it  is  so  ordered,  with  costs  in  favor 
of  the  respondents. 

Stockslager^  J.,  and  Ailshie,  J.,  concur.  -m 

(Augast  10,  1904.) 

ON  PETITION  FOR  REHEARING. 
[77  Pac.  973.] 
STOCKSLAGER,  J.— I  have  read  the  petition  for  rehearing 
in  this  case  with  much  interest  and  care.  Counsel  for  appel- 
lants urge  as  a  reason  why  a  rehearing  should  be  granted  that 
"only  one  of  the  respondents,  Bichard  Ruddy,  was  represented 
by  counsel  present  in  court.*^ 

This  question  was  passed  upon  by  the  district  court  The 
judge  of  that  court  was  familiar  with  all  the  facts  and  condi- 
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tionsy  and  within  his  discretion  it  seems  he  refused  to  grant 
a  continuance.  It  is  certainly  well  settled  that  this  court  will 
not  disturb  the  action  of  the  trial  court  in  matters  of  this  kind. 
Many  other  reasons  are  urged  why  the  judgment  of  the  trial 
court  should  Be  reversed,  but  a  careful  study  of  the  petition 
does  not  disclose  any  reason  urged  therein  that  was  not  fully 
passed  upon  in  the  original  opinion.  A  rehearing  is  therefore 
denied. 

SulliTan,  C.  J.,  and  Ailshie,  J.,  concur. 


(June    9,    1904.) 

PIONEEB  IRRIGATION  DISTRICT  v.  CAMPBELL. 
[77   Pac.    328.] 

Irrigation  Bonds — Subvets,  Maps  and  Pu^ns. 

1.  Where  an  irrigation  district  has  been  regularly  organized, 
and  has  had  BUTveyn,  maps,  plans  and  estimates  made  in  accord- 
ance with  the  requirements  of  section  15  of  the  irrigation  act 
(Sess.  Laws  1903,  p.  165),  and  a  bond  issue  has  been  made,  and 
the  money  raised  thereon  is  not  sufficient  for  the  completion 
of  the  works  planned,  it  is  unnecessary  to  make  a  new  survey 
and  additional  maps  and  plans  as  a  prerequisite  to  the  ordering 
and  holding  another  election  authorizing  a  further  bond  issue 
for  completion  of  the  works. 

*  (Syllabus  by  the  court.) 

From  a  judgment  confirming  proceedings  of  the  Pioneer  Ir- 
rigation District  in  voting  additional  bonds  and  an  order  deny- 
ing a  motion  for  a  new  trials  an  elector  of  the  district  appeals. 
Affirmed. 

Smith  &  Plowhead,  for  Appellant,  cite  no  authorities  not  cited 
in  the  opinion. 

Bice  &  Thompson,  for  Bespondent. 

Session  Laws  of  1903,  at  pages  165  and  166,  give  the  au- 
thority on  which  the  board  of  directors  acted  in  making  this  nd- 
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ditional  issue  of  bonds.  A  statutory  procedure  in  holding  the 
election  appears  to  have  been  followed.  The  only  one  of  any 
consequence  from  the  plan  originally  adopted  was  the  lowering 
of  the  grade  of  the  Phyllis  canal  at  its  head  at  a  cost  of  about 
$20,000 ;  that  the  board  of  directors  had  the  power  to  make  such 
slight  allowances  in  their  plan  for  the  benefit  of  the  district  was 
held  to  be  the  law  in  the  following  cases :  Modesto  Irr.  Diet  v. 
Tregeas,  88  Cal.  334,  359,  26  Pac.  237;  Cullen  v.  Olendora  Water 
Co.,  113  Cal.  610,  39  Pac.  769,  45  Pac.  822,  1047. 

AILSHIE,  J. — This  action  was  commenced  by  the  directors 
of  the  Pioneer  Irrigation  District  for  the  approval  and  confirma- 
tion of  their  proceedings  for  an  issue  and  sale  of  the  bonds  of 
the  district  in  the  sum  of  $40,000.  The  action  was  brought  un- 
der section  16  of  an  act  of  the  legislature  approved  March  9, 1903, 
entitled,  "An  action  relating  to  irrigation  districts  and  to  provide 
for  the  organization  thereof  and  to  provide  for  the  acquisition 
of  water  and  other  property  and  for  the  distribution  of  water 
thereby  for  irrigation  purposes  and  for  other  and  similar  pur- 
poses.'* (Sess.  Laws  1903,  p.  167.)  The  petition  alleges  the 
organization  of  the  district,  and  all  the  subsequent  proceedings 
had  in  pursuance  thereof,  and  the  making  of  surveys,  plans, 
maps,  and  estimates  as  provided  by  law,  and  the  voting  of  bonds 
in  the  sum  of  $207,555,  and  approval  and  confirmation  thereof 
by  the  district  court,  and  the  affirmance  of  such  judgment  by 
the  supreme  court,  as  reported  in  Pioneer  Irr.  Dist.  v.  Brad-- 
bury,  8  Idaho,  358,  101  Am.  St.  Eep.  201,  68  Pac.  295.  It  is 
averred  in  the  petition  that  the  directors,  in  constructing 
the  works  «a8  laid  out  by  the  surveys,  maps,  and  specifica- 
tions previously  adopted,  have  exhausted  the  receipts  from 
the  sale  of  bonds  originally  issued,  and  that  the  works 
are  not  yet  completed,  and  that  the  board  of  directors 
have  made  their  estimate  of  the  amount  necessary  for  the 
completion  of  the  works  and  system  as  planned,  and  that  it 
will  require  the  further  sum  of  $40,000  for  such  purpose .  That 
after  making  such  estimate  they  ordered  and  directed  an  elec- 
tion on  the  question  of  issuance  of  such  additional  bonds,  and 
that  upon  such  election  the  bond  issue  was  authorized,  and  they 
thereupon  prayed  the  court  for  an  order  confirming  their  pro- 
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ceedings  and  approving  the  issuance  of  such  additional  bonds. 
As  authority  for  this  bond  issue  and  the  proceedings  herein,  the 
directors  rely  upon  that  portion  of  section  15  of  the  act,  supra, 
which  provides,  "And  whenever  thereafter  said  board  in  its  judg- 
ment deems  it  for  the  best  interest  of  the  district  that  the  ques- 
tion of  the  issuance  of  bonds  in  said  amount  or  any  other 
amount  shall  be  submitted  to  the  electors,  it  shall  so  declare  of 
record  in  its  minutes,  and  may  thereupon  submit  such  questions 
-to  said  electors  in  the  same  manner  and  with  like  effect  as  at 
such  previous  election.*'  (Sess.  Laws  1903,  p.  166.)  The  ap- 
pellant, Campbell,  demurred  to  the  petition  in  the  trial  court, 
and,  after  his  demurrer  was  overruled,  answered,  denying,  on 
information  and  belief,  most  of  the  allegations  as  to  the  neces- 
sity for  an  additional  bond  issue,  and  the  regularity  of  the  elec- 
tion thereon.  After  a  trial  the  court  found  in  favor  of  the  dis- 
trict, and  entered  its  judgment  approving  and  confirming  the 
proceedings.  From  this  judgment,  and  an  order  denying  mo- 
tion for  a  new  trial,  this  appeal  has  been  prosecuted. 

The  only  point  made  by  appellant  is  that^  before  an  additional 
hond  issue  can  be  voted  or  authorized  under  the  statute  as  above 
<]uoted,  additional  plans,  maps,  and  estimates  must  be  made^  and 
all  the  proceedings  taken  imder  section  15  of  the  act  that  are 
required  to  be  originally  taken  by  a  newly  organized  district. 
An  examination  of  that  portion  of  the  act  referring  to  the  con- 
struction of  canals  and  irrigation  works,  and  the  issuance  of 
bonds  therefor,  satisfies  us  that  appellant's  contention  would  be 
-correct  if  the  additional  bond  issue  was  for  the  construction  of 
additional  works.  But  where  the  money  to  be  raised  is  for  the 
'Completion  of  the  works  already  planned,  and  for  which  the  sur- 
veys, maps,  and  plans  have  been  made,  then  there  can  be  no  ne- 
•cessity  for  again  doing  such  work,  and  it  would  be  a  useless 
thing  to  require  the  district  to  go  to  the  additional  expense  and 
trouble  which  would  be  entailed  in  so  doing. 

We  see  no  reason  for  disturbing  the  judgment  of  the  trial 
•court  as  entered  in  this  proceeding.  Judgment  affirmed,  and 
costs  awarded  to  respondent. 

Sullivan,  C.  J.,  and  Stockslager,  J.,  concur. 
Idaho,  Vol.  10—11 
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(June    10,    1004.) 

COET  V.  CLEGHOHN". 
[77  Pac.  331.] 

Obdkb  REFUsnro  to  Relbass  Attached  Peopebtt  ib  Appealable — 
A  Motion  to  Dismiss  Appeal  will  not  be  Sustained  When. 

1.  An  order  after  final  judgment  refusing  to  release  attached 
property  is  appealable  under  the  statute  of  this  state. 

2.  Where  it  is  shown  by  the  certificate  of  the  judge  and 
elerk  of  the  court  in  the  transcript  that  such  transcript  contains 
all  the  papers,  pleadings,  etc.,  used  on  the  hearing  of  a  motion 
to  release  certain  property  from  attachment  after  final  judgment 
in  the  lower  court,  and  thereafter  the  judge  and  deputy  clerk 
furnish  certificates  or  affidavits  that  other  papers  were  used  on 
the  hearing,  this  court  will  not  dismiss  the  appeal,  especially 
when  it  is  shown  that  the  missing  paper  was  a  part  of  the 
record  evidence  of  the  respondent*  a  certified  copy  should  have 
been  furnished  for  the  record  by  the  moving  party. 

(Syllabus  by  the  court.) 

APPEAL  from  District  Court  of  Kootenai  County.  Hon- 
orable Balph  T.  Morgan,  Judge. 

From  an  order  overruling  motion  to  release  certain  property 
from  an  attachment  after  final  judgment,  defendant  apj-eals. 

Edwin  McBee,  for  Appellant. 

The  first  reason  assigned  is  that  the  order  appealed  from 
herein  is  not  an  appealable  order.  The  constitution  provides 
that  *Tlie  supreme  court  shall  have  jurisdiction  to  review  upon 
appeal  any  decision  of  the  district  court,  or  the  judges  thereof.'*^ 
(^  Idaho  Const.,  art  6,  sec.  9.)  The  state  provides  that  an  ap- 
peal may  be  taken  to  the  supreme  court  from  a  district  court 
from  any  special  order  made  after  final  judgment.  (Rev.  Stats. 
1887,  sec.  4807.)  The  supreme  court  of  this  state  has  held, 
and  it  has  never  been  questioned,  that  it  is  a  proper  matter  to 
be  presented  to  the  court  as  to  whether  or  not  property  once 
seized  under  attachment  or  writ  of  execution  should  be  released 
as  exempt  if  claimed.    The  writ  when  once  returned  is  no  longer 
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in  the  power  of  the  Bheriflf.  The  property  is  in  the  custody  of 
the  court,  and  application  for  its  release  should  be  made  to  the- 
court  or  judge.  {Roth  v.  DuvaXh  1  Idaho,  149.)  No  bill  of 
exceptions  is  required  on  appeal  from  an  order  made  after  judg- 
ment    (Thiesen  v.  Biggs,  6  Idaho,  487,  61  Pac.  107.) 

Charles  L.  Heitman,  for  Bespondent 

An  appeal  from  an  order  overruling  a  motion  will  be  dis* 
missed  -where  the  record  consists  of  unidentified  papers,  strung' 
together  with  nothing  to  indicate  that  they  were  used  on  the 
hearing,  or  that  there  was  no  other  evidence  before  the  court 
when  it  heard  the  motion.  {State  v.  MilliSj  19  Mont.  444,  48- 
Pac.  773.)  Section  1739  of  the  Montana  statutes,  referred  t<^ 
in  said  case,  is  identical  with  section  4821,  Bevised  Statutes  of 
Idaho.  {Simons  Hardware  Co,  v.  Alturas  Commerciai  Co.,  4 
Idaho,  386,  39  Pac.  653.)  Bespondent  submits  that  there  muat 
in  some  manner  be  a  proper  identification  or  authentication,. 
founded  upon  personal  knowledge,  of  the  evidence,  documentaiy 
and  oral,  considered  on  appeal.  (Hayne  on  New  Trial  and  Ap* 
peal,  sec.  264.) 

STOCKSLAOEB,  J.— This  action  was  commenced  in  the 
district  court  of  Kootenai  county.  An  attachment  issued  and 
was  levied  upon  certain  personal  property  alleged  to  belong  tor 
Ihe  defendant,  who  was  at  the  time  residing  on  the  '^Indian 
reservation'^  in  Kootenai  county.  A  trial  was  had  and  on  the 
twenty-third  day  of  October,  1903,  the  jury  returned  a  verdict 
in  favor  of  the  plaintiff;  and  thereafter,  and  on  the  twenty* 
seventh  day  of  October,  1903,  judgment  was  entered  on  the  ver* 
diet  On  the  twenty-third  day  of  October,  1903,  counsel  for 
defendant  filed  a  motion  notifying  the  plaintiff  and  his  coun* 
sel  that  on  the  twenty-seventh  day  of  October,  1903,  they  would 
request  the  court  for*  an  order  releasing  from  attachment  cer* 
tain  property  attached  in  the  above-entitled  action  which  de- 
fendant claimed  as  exempt  imder  the  provisions  of  the  statutes,, 
etc.  The  notice  also  provides  that  the  motion  would  be  made- 
and  based  on  the  records  and  files  in  the  action  and  upon  the 
afiSdavit  attached,  which  was  the  affidavit  of  defendant    This 
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motion  was  heard  on  the  fourth  day  of  November,  1903,  and  the 
court  ordered  that  the  motion  be  overruled  and  denied,  and 
further  ordeiod  that  the  stay  of  execution  theretofore  granted 
be  vacated  and  set  aside  as  to  certain  of  the  attached  property, 
etc.  On  the  thirty-first  day  of  December,  1903,  defendant 
served  counsel  for  plaintiff  with  his  notice  of  appeal  to  this 
court  from  the  above  order.  March  30,  1904,  respondent  filed 
his  motion  to  dismiss  the  appeal  on  the  grounds:  1.  That  the 
order  of  the  district  court  appealed  from  herein  is  not  an  appeal* 
able  order;  2.  That  no  good  and  sufiicient  record  on  appeal  has 
been  filed  therein;  3.  That  the  pretended  record  herein  is  not 
authenticated  by  a  bill  of  exceptions  or  by  the  district  judge  who 
heard  and  determined  said  motion  or  by  the  clerk  of  the  said 
district  court;  4.  That  the  pretended  record  on  appeal  does  not 
contain  all  of  the  documents,  evidence  and  matters  and  things 
which  were  heard  and  considered  by  the  district  judge  on  the 
hearing  of  said  motion ;  5.  The  said  motion  will  be  made  upon 
the  transcript  on  appeal  herein  and  upon  the  certificate  of  Hon- 
orable R.  T.  Morgan,  judge  of  the  district  court  of  the  first  judi- 
cial district  of  the  state  of  Idaho,  in  and  for  the  county  of 
Kootenai,  the  affidavit  of  T.  L.  Quarles  and  the  affidavit  of  James 
A.  Poster,  which  certificate  and  affidavits  are  attached  to  this  mo- 
tion and  made  a  part  hereof. 

Taking  up  this  motion  in  the  order  named,  we  will  first  dis- 
pose of  the  first  ground  urged  by  respondent;  that  is,  "That 
the  order  of  the  district  court  is  not  an  appealable  one.'*  Sub- 
division 3  of  section  4807  of  the  Revised  Statutes  provides  that 
**An  appeal  may  be  taken  from  any  special  order  made  after 
final  judgment."  This  provision  of  the  statute  disposes  of  this 
ground  of  the  motion.  It  is  shown  by  the  record  that  final 
judgment  was  entered  October  27,  1903,  and  the  order  appealed 
from  was  entered  November  4,  1903. 

The  question  upon  which  counsel  for  respondent  relies  for  a 
dismissal  of  this  appeal  as  shown  by  the  brief  is  based  upon 
the  insufficiency  of  the  record  as  shown  by  the  transcript  insist- 
ing that  the  certificate  of  Judge  Morgan  and  the  affidavit  of 
Deputy  Clerk  Foster  attached  to  his  motion,  show  that  all  the 
papers  used  on  the  motion  in  the  lower  court  are  not  brought 
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to  this  court  on  the  appeal.  This  presents  a  somewhat  noyel 
situation^  and  we  are  at  a  loss  to  know  how  to  arrive  at  a  true 
solution  of  the  facts.  It  is  shown  by  the  transcript  that  the 
learned  judge  on  the  seventh  day  of  March^  1904,  made  a  cer- 
tificate on  the  motion  of  defendant  to  have  certain  property 
levied  upon  herein  released  as  exempt  property.  "The  following 
pleadings,  and  none  other,  were  considered  by  me  in  rendering 
a  decision  upon  said  motion,  namely:  The  writ  of  attachment 
issued  herein  October  1,  1903,  and  the  sheriff's  return  thereto, 
which  said  writ  was  filed  on  return  October  5,  1903.  The  order 
made  by  me  October  21,  1903,  dissolving  said  attachment;  writ 
of  attachment  issued  herein  October  21,  1903,  together  with 
sheriff's  return  thereto,  which  said  writ  was  filed  on  return  Oc- 
tober 23, 1903.  The  notice  of  motion  and  affidavit  in  support  of 
said  motion  for  release  of  said  property  filed  herein  October  24, 
1903 ;  the  affidavit  of  Edwin  Doust  in  opposition  to  said  motion 
filed  herein  November  3,  1903.  The  affidavit  of  J.  B.  Gilbert 
in  opposition  to  said  motion,  filed  herein  November  2,  1903; 
the  affidavit  of  W.  E.  Noe  in  opposition  to  said  motion,  filed 
herein  November  2,  1903;  the  affidavit  of  R.  T.  Walls  in  op- 
position to  said  motion,  filed  herein  November  2,  1903.  The 
clerk  of  the  court,  through  his  deputy,  James  A.  Foster,  certi- 
fies to  the  same  state  of  facts. 

On  the  twenty-fifth  day  of  March,  1904,  Judge  Morgan  made 
a  certificate  which  is  attached  to  respondent's  motion  to  dismiss, 
in  which  he  certifies  that  on  the  hearing  of  the  motion  in  the 
lower  court  above  referred  to,  he  took  into  consideration  the  evi- 
dence which  had  been  theretofore  introduced  on  the  trial  of  the 
cause  upon  the  merits  in  said  action  in  said  court,  in  which  ac- 
tion the  judgment  was  made  and  rendered  in  favor  of  the  re- 
spondent herein  and  against  the  appellant  herein  on  the  twenty- 
seventh  day  of  October,  1903.  He  further  certifies  that  on  such 
hearing  there  was  introduced  and  read  in  evidence  and  con- 
sidered the  bill  of  sale  from  the  appellant,  George  P.  Cleghorn, 
to  the  Loy  Hardware  Company,  a  certified  copy  of  which  bill 
of  sale  is  annexed  to  this  certificate,  marked  exhibit  "A"  and 
made  a  part  hereof.  The  certified  copy  of  the  bill  of  sale  above 
referred  to  is  dated  March  24,  1904,  and  hence  was  not  used  in 
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evidence  on  the  hearing  of  the  motion  in  the  lower  court,  as  that 
hearing  was  on  the  fourth  day  of  November,  1903,  as  shown  by 
the  certificate  of  the  judge.  If  this  bill  of  sale  was  a  part  of 
the  evidence  on  the  hearing  in  the  lower  court,  it  was  the  duty 
of  the  party  introducing  it  to  furnish  a  certified  copy  for  tho 
record ;  it  was  certainly  no  part  of  the  duty  of  coimsel  represent- 
ing defendant  below,  appellant  here,  to  procure  at  his  expense 
the  evid«ice  that  should  have  been  introduced  in  proper  form 
in  the  court  below;  and  under  the  circumstances  in  this  case  a 
motion  for  diminution  of  the  record  would  have  a  better  stand- 
ing in  this  court  than  one  to  dismiss  the  appeal  on  tiiis  ground, 
urged  by  counsel  for  respondent. 

The  deputy  clerk  who  made  the  certificate  shown  in  the  rec- 
ord also  furnishes  an  affidavit  which  is  attached  to  the  motion 
contradicting  his  certificate  as  deputy  clerk. 

We  think,  under  all  the  circumstances  in  this  case,  this  motion 
should  be  denied,  and  the  case  heard  on  its  merits  at  the  next 
Lewiston  term  and  the  cause  continued,  and  it  is  so  ordered. 

Sullivan,  C.  J.,  and  Ailshie,  J.,  concur. 


(December  20,  1904.) 

COEY  V.  CLEGHORN. 

[79  Pac.  72.1 

Attachment — ^Motion  to  Dissolve  Should  re  Sustaiitkd— Dibclaimkb 

OF    OWNKBSHIP    nOT    ▲    BAB   TO    A    FUTUBB    ClAIIC    OF  OWIHEBSHIP. 

1.  Where  it  is  shown  that  a  party  resides  upon  an  Indian  reser- 
vation in  the  state,  and  an  attachment  is  levied  upon  his  property 
situate  upon  such  reservation,  a  claim  that  he  is  not  a  resident 
of  the  state  must  fail. 

2.  Where  it  is  shown  that  an  attachment  was  levied  upon  cer- 
tain personal  property  exempt  by  law  from  seizure  under  an  at- 
tachment or  execution  proceeding,  and  at  the  time  the  levy  was 
made  the  attached  party  disclaimed  ownership,  thereafter  the  at- 
tachment is  discharged  on  motion  and  a  second  writ  of  attach- 
ment is  issued  and  levied  on  all  or  part  of  the  property  originally 
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levied  upon,  and  at  the  second  levy  the  property  is  claimed  nnder 
the  exemption  laws  of  the  state.  Held,  that  under  the  faets  In 
the  ease  his  first  diselaimer  did  not  waive  his  right  to  claim 
under  the  exemption  laws. 

(Syllabus  by  the  court.) 

APPEAL  from  the  District  Court  of  Kootenai  County.  Hon- 
orable Balph  T.  Morgan^  Judge. 

Appeal  from  an  order  after  final  judgment  refusing  to  re- 
lease personal  property  from  attachment  claimed  under  the  ex- 
emption laws.    Beyersed. 

Edwin  McBee^  for  Appellant 

Charles  L.  Heitman,  for  Respondent. 

STOCKSLAQEB,  J.— This  case  was  before  this  court  at  the 
March  term,  1904,  at  Lewiston,  on  motion  to  dismiss  the  ap- 
peal For  a  full  statement  of  the  facts,  see  ante,  p.  162,  77  Pae. 
331.  The  case  is  now  here  for  review  on  appeal  from  a  certain 
order  refusing  to  release  certain  personal  property  from  attach- 
ment.    The  order  appealed  from  is  as  follows: 

'^This  cause  came  on  to  be  heard  in  open  court  on  the  fourth 
day  of  November,  A.  D.  1903,  on  the  motion  of  defendant  to 
have  certain  property  levied  upon  herein  released  as  exempt 
property,  Edwin  McBee,  Esq.,  appeared  for  the  defendant  and 
in  support  of  said  motion,  and  Chas.  L.  Heitman  appeared  for 
the  plaintiff  and  in  opposition  thereto.  The  court  being  fully 
advised  in  the  premises,  ordered  that  said  motion  be,  and  same 
hereby  is,  overruled  and  denied.  To  which  ruling  the  defend- 
ant, by  his  counsel,  then  and  there  duly  excepted.  It  was 
further  ordered  that  the  stay  of  execution  herein  heretofore 
granted  be,  and  the  same  is  hereby,  vacated  and  set  aside  as  to 
the  wheat  and  oats  covered  by  the  writs  of  attachment  and  writ 
of  execution  herein,  and  that  the  same  be  sold  by  the  sheriff  of 
Kootenai  county  without  delay  as  perishable  property. 

"It  is  further  ordered  that  the  stay  of  execution  as  to  the 
cattle,  horses  and  farm  implements  heretofore  levied  upon  be 
extended  for  the  term  of  fifteen  days  from  this  date. 

*'It  is  further  ordered  that  the  defendant  herein  have  ten  days 
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from  tiiis  date  in  -which  to  prepare^  file  and  serve  his  bill  of  ex- 
ceptions herein  as  to  the  refusal  of  the  court  to  release  said  prop- 
erty  as  exempt  property/' 

The  motion  referred  to  in  the  above  order  follows : 
"To  Chas.  P.  Coey,  the  Above-named  Plaintiff,  and  to  Chas.  L. 
Heitman,  His  Attorney: 

'Tou  and  each  of  you  will  please  take  notice  that  the  above- 
named  defendant  will  on  Tuesday,  October  27,  1903,  at  Bath- 
drum,  Kootenai  county,  Idaho,  request  the  above-named  court 
at  the  hour  of  10  o'clock  A.  M.,  or  as  soon  thereafter  as  counsel 
can  be  heard,  for  an  order  releasing  from  attachment  certain 
property  attached  in  the  above-entitled  action  which  defendant 
claims  as  exempt  under  the  provisions  of  the  statutes  of  the 
state  of  Idaho  governing  exemptions  from  attachment,  said  prop- 
erty being  the  property  described  in  the  aflSdavit  annexed  hereto 
and  made  a  part  of  this  motion.  This  motion  will  be  made  and 
based  on  the  record  and  files  in  this  action  and  upon  the  affida- 
vit hereto  attached.  The  affidavit  referred  to  is  that  of  George 
F.  Cleghom,  the  defendant,  in  the  lower  court,  appellant  here. 
It  describes  certain  horses,  cattle,  grain,  consisting  of  oats  and 
wheat,  one  wagon,  a  McCormick  harvester,  harness,  etc.,  and 
says  that  he  is  a  married  man,  the  head  of  a  family  and  has  re- 
sided in  Kootenai  county,  this  state,  since  March,  1902 ;  that  his 
occupation  is  farming;  that  on  the  twenty-first  day  of  October, 
1903,  a  writ  of  attachment  was  issued  and  levied  upon  his  prop- 
erty. That  he  has  not  any  farming  implements  exceeding  in 
value  the  sum  of  $300,  including  those  attached  and  those  not 
attached.  No  other  horses  or  cows  other  than  those  attached, 
etc.,  and  claims  all  the  property  attached  under  and  by  virtue 
of  the  exemption  laws  of  the  state  of  Idaho.*' 

Ada  Cleghom  testifies  that  she  is  the  wife  of  appellant,  and 
that  she  has  read  the  affidavit  of  defendant  and  that  the  same 
is  true  of  her  own  knowledge. 

Appellant's  counsel  say  in  their  brief  that  only  two  questions 
are  presented  by  this  appeal:  1.  "Can  appellant  claim  benefit 
of  the  exemption  laws  of  Idaho  while  residing  upon  the  Coeur 
d'Alene  Indian  Reservation  within  the  limits  of  said  county?" 
2.  "Should  a  claim  for  the  statutory  exemption  be  allowed  to  the 
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defendant  nnder  the  levy  of  the  second  writ  of  attachment  after 
his  failure  to  make  such  a  claim  as  against  the  levy  of  the  first 
writ  of  attachment^  and  after  his  disclaimer  at  the  time  of  the 
first  levy  of  ownership  in  the  property  attached?" 

Taking  up  these  questions  in  the  order  named,  we  find  that 
counsel  for  appellant  insists  that  appellant  was  a  resident  of 
Kootenai  county  and  had  been  for  two  years  residing  on  the 
Indian  reservation  in  that  county,  and  that  such  residence  was 
a  l^al  one.  There  is  no  dispute  as  to  the  fact  that  appellant  is 
a  married  man  and  the  head  of  a  family. 

Counsel  for  respondent  does  not  contradict  the  fact  that  ap- 
peUant  was  living  upon  the  Indian  reservation,  but  denies  that 
he  had  or  could  acquire  a  legal  residence  in  Kootenai  county 
by  residing  upon  the  reservation.  It  seems  to  be  conceded  that 
prior  to  appellant's  removal  to  the  reservation  he  was  a  resident 
of  Spokane  county,  Washington.  If  tiie  appellant  had  a  legal 
residence  on  the  Indian  reservation  he  is  entitled  to  the  ex- 
emption given  him  by  the  statute  of  this  state. 

In  the  case  of  Francis  et  ux.  v.  Oreen  &  Green,  7  Idaho,  367, 
65  Pac.  362,  decided  by  this  court  in  1901,  all  the  parties  to  the 
suit  being  residents  of  the  Port  Hall  Indian  Reservation,  the 
question  involved  the  settlement  of  the  right  of  William  and 
Sarah  Prancis  to  use  the  waters  of  a  certain  creek  in  the  reser- 
vation and  on  reservation  land.  We  quote  from  the  opinion: 
''Prom  the  record  it  appears  that  the  defendants  entered  into  a 
contract  with  William  M.  and  Sarah  M.  Prancis,  by  which  they 
agreed  to  pay  the  attorney's  fee  and  costs  in  a  certain  case  to  be 
commenced  in  the  district  court  between  said  William  M.  and 
Sarah  M.  Prancis  as  plaintiffs,  and  one  Goodenough  as  defend- 
anty  which  action  was  for  the  purpose  of  settling  the  rights  be- 
tween said  William  M.  and  Sarah  M.  Prancis  to  the  use  of  the 
waters  for  irrigation  and  domestic  purposes  of  Little  Cotton- 
wood creek.  That  said  action  was  commenced  and  tried  in  the 
district  court  of  Bannock  county  and  the  waters  of  said  stream 
decreed  to  said  parties." 

Appellants  contend  that  the  property  in  controversy  in  this 
sction  being  upon  an  Indian  reservation,  all  the  parties  are 
trespassers  and  the  courts  have  no  jurisdiction  to  determine  their 
respective  rights. 
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While  it  does  not  appear  that  any  of  the  parties  have  acquired 
permission  from  the  Secretary  of  the  Interior,  or  from  any  other 
source,  to  reside  upon  or  occupy  their  lands,  it  does  appear  they 
are  all  there,  and  that  their  rights  to  occupy  such  land  has  never 
been  questioned  by  the  government  authorities  or  the  Indians 
themselves,  and  the  parties  are  subject  to  the  same  rules  as 
though  they  lived  upon  the  public  domain. 

It  may  be,  and  doubtless  is,  true  that  appellant  was  a  tres- 
passer upon  the  Indian  reservation,  but  so  long  as  the  Indians 
themselves  or  the  government  does  not  complain,  his  creditors 
cannot  seize  his  property  exempt  by  law  from  attachment  on  the 
theory  that  he  is  not  a  citizen  of  this  state  whilst  residing  on 
the  reservation.  He  is  not  then  in  violation  of  any  statute  of 
this  state.  He  could  not  plead  his  residence  on  the  Indian  reser- 
vation in  bar  of  any  action  that  might  be  commenced  against 
him,  either  civil  or  criminal,  in  the  courts  of  Kootenai  county. 
He  is  a  resident  of  Kootenai  county  and  entitled  to  his  exemp- 
tion provided  by  the  statute  of  this  state.  (Utah  £  Northern 
Ry.  Co.  V.  William  F.  Fislier,  116  TT.  S.  28,  6  Sup.  Ct.  Hep.  246, 
29  L.  ed.  542 ;  Truscott  v.  Hurlburt  Land  Co.,  73  Fed.  62,  19 
C.  C.  A.  374.) 

The  next  question  is.  Could  and  did  appellant  waive  this  ex- 
emption by  his  statements  to  the  officer  at  the  time  of  the  first 
levy  of  the  attachment?  He  stated  to  the  officers  that  none 
of  the  property  levied  upon  was  his.  His  counsel  explains  this 
statement  by  saying  that  defendant  has  made  these  transfers  to 
secure  indebtedness  owing  to  other  parties,  and  at  the  time  of 
the  first  levy  actually  thought  the  transfers  were  valid,  but 
after  investigation  and  the  advice  of  counsel  found  that  they 
had  not  been  delivered  and  there  was  no  continued  change  of 
possession,  and  that  said  transfers  were  therefore  of  no  effect  as 
against  attaching  creditors.  It  is  next  insisted  that  even  though 
he  did  make  such  statements  at  the  time  of  the  levy  of  the  first 
attachment,  and  it  would  have  been  a  bar  to  his  claim  of 
such  property  under  the  exemption  laws,  when  that  attach- 
ment was  dissolved  by  order  of  the  court  it  left  the  property 
and  the  parties  to  the  action  in  the  same  condition  as  though 
no  attachment  had  been  issued  and  served;  that  when  the  sec- 
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ond  attachment  was  levied  there  was  no  disclaimer  of  owner- 
ship of  the  property  attached,  etc.  The  existence  of  these  facts 
does  not  seem  to  be  disputed  by  the  affidavits  or  counsel  for 
respondent.  Counsel  for  respondent  with  equal  earnestness  and 
seal  insists  that  after  appellant  had  once  disclaimed  ownership 
of  the  property  he  could  not  afterward  be  heard  to  claim  it 
under  the  exemption  laws.  In  support  of  this  contention,  he 
cites  Sebright  v.  Moore,  33  Mich.  91.  The  syllabus  says :  *'Es- 
toppel;  attachment;  disclaimer;  advising  proceedings.  Sylla^ 
bus.  ''One  who  disclaimed  ownership  and  advised  an  attach- 
ment of  chattels  as  the  property  of  another  and  consented  to 
the  levy  is  estopped  from  afterward  setting  up  a  claim  of  title 
as  against  such  proceedings.^'  He  also  cites  Butt  v.  Green,  29 
Ohio  St.  667.  The  syllabus  in  this  case  follows:  "Where  an 
officer  levied  upon  a  horse  belonging  to  an  exemption  debtor 
who  thereupon  demanded  the  exemptions  allowed  by  law,  and 
they  then  mutually  agreed  upon  a  proper  time  and  place  for 
the  debtor  to  select  and  the  officer  to  cause  to  be  appraised  the 
property  of  the  debtor  exempt  from  levy  and  sale,  and  the 
debtor  purposely  failed  to  be  present  and  make  selections  at 
the  time  and  place  agreed  upon.  Held,  that  the  debtor  by 
such  failure  waived  his  ri^t  to  select  and  hold  as  exempt  the 
horse  so  levied  upon.'* 

These  two  authorities  do  not  sustain  the  contention  of  learned 
counsel  for  respondent.  It  does  not  appear  that  appellant  ever 
advised  the  levy  upon  this  property,  consented  to  such  levy,  or 
agreed  to  anything  with  the  officer  making  the  levy.  He  told 
the  officer  that  the  property  belonged  to  other  parties.  It  can- 
not be  said  that  this  misled  the  officer  or  the  respondent  in  this 
action  as  the  second  attachment  was  levied  upon  most  of  the 
same  property.  We  have  examined  the  other  authorities  cited 
by  respondent  and  do  not  think  this  case  comes  within  the  rule 
laid  down  in  any  of  them  unless  it  be  the  cases  from  Pennsyl- 
vania. 

Mr.  Freeman  in  his  excellent  work  on  Executions,  in  dis- 
cussing the  cases  from  that  state,  has  this  to  say:  "This  rule 
does  not  seem  to  have  its  foundation  in  any  provision  of  the 
statutes  of  that  state.    It  results  from  the  belief  of  the  judges 
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that  the  statutes  were  designed  for  the  benefit  of  honest  debtors^ 
for  those  only  who  would  not  seek  to  avoid  the  operation  of 
the  writs  directed  against  them.  If,  however,  we  conclude  tiiat 
the  dishonest  are  not  worthy  of  the  benefits  of  the  exemption 
laws,  it  still  seems  that  we  should  not  as  judges  enforce  our 
peculiar  ideas  until  they  had  met  the  expressed  approval  of 
the  legislature.  Judges  ought  not  to  pronounce  sentence  where- 
the  law  has  provided  no  penalty.  Besides  it  must  be  remem- 
bered that  one  of  the  chief  objects  of  these  laws  is  to  protect 
and  provide  for  the  debtor's  family  and  that  this  object  would 
be  partially  subverted  by  making  the  benefit  of  the  law  depend 
upon  the  character  of  the  debtor.*'  It  is  not  disputed  that  if 
the  appellant  was  a  resident  of  the  state  of  Idaho  he  was  en* 
titled  to  the  exemption  now  claimed  were  it  not  that  he  had 
disclaimed  ownership  of  the  property  in  dispute  at  the  time 
of  the  first  levy. 

All  these  facts  being  considered,  and  viewing  the  contested 
questions  in  the  light  we  do^  this  judgment  must  be  reversed^ 
with  costs  to  appellant. 

Sullivan,  C.  J.,  and  Ailshie,  J.,  concur. 


(June  11,  1004.) 


KROETCH  V.  MORGAN,  Judge. 
[77  Paa   19.] 

NoNSurr— Wrtt  of  Mawdate— Cause  Remanded  fob  a  New  Tkial — 
Dismissed  on  Opening  Statement  of  Counsel  fob  Plaintiffs 
TO  JuBT— ♦Wbit  Issued  Rsquirino  Judge  to  Retbt  the  Action. 
1.  At  the  close  of  plaintiffs'  evidence,  court  granted  motion  for 
nonsuit  and  entered  judgment  of  dismissal  from  which  an  appeal 
was  taken.  It  was  held  on  appeal  that  plaintiffs  had  made  a 
prima  facie  case  and  cause  was  remanded  for  a  new  trial.  Cau8» 
came  on  for  retrial  before  court  with  jury,  and  after  counsel  for 
plaintiff  had  made  his  opening  statement  to  jury  the  court  sus- 
tained a  motion  to  dismiss  the  action  and  entered  judgment  of 
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dismissal.     Thereupon  a  writ  of  mandate  was  prajed  for  to  re- 
quire court  to  proceed  to  try  said  action  as  directed  bj  decision  of 
appellate  courts    Held,  that  the  writ  should  issue. 
(Syllabus  by  the  court) 

Charles  L.  Heitman,  for  Plaintiff^  files  no  brief. 
No  Appearance  for  Defendant. 

SULLIVAN,  C.  J. — ^This  is  an  application  for  a  writ  of 
mandate  to  Honorable  Kalph  T.  Morgan,  judge  of  the  district 
court  of  the  first  judicial  district  of  the  state  of  Idaho,  and 
arises  out  of  the  suit  of  Kroetch  Bros,  et  al.  v.  Empire  Mill 
Company  et  al.,  9  Idaho,  277,  74  Pac.  868.  This  case  was 
tried  in  said  district  court  by  said  judge  in  the  year  1903 ;  and 
after  plaintiffs  had  introduced  all  of  their  evidence,  on  motion 
of  the  defendants,  a  judgment  of  nonsuit  was  entered.  Prom 
that  judgment  the  plaintiffs  appealed  to  this  court  and  the 
opinion  on  that  appeal  is  found  as  aboye  stated.  The  judg- 
ment of  nonsuit  was  reversed  and  the  cause  remanded.  The 
cause  thereafter  came  on  for  trial  before  said  court  on  the  six- 
teenth day  of  March,  1904,  sitting  with  the  jury.  After  the 
jniy  had  been  impaneled  the  attorney  for  the  plaintiffs  made 
his  opening  statement  to  them,  at  the  close  of  which  counsel 
for  the  defendant  interposed  a  motion  for  a  judgment  based 
^  the  opening  statement  of  counsel,  which  motion  was  sus- 
tained by  the  court  and  a  judgment  of  dismissal  entered,  to 
all  of  which  the  plaintiff  duly  excepted.  Thereupon  an  appli- 
cation was  made  for  a  writ  of  mandate  to  compel  said  judge 
to  proceed  and  try  said  cause  on  the  ground  that  said  court, 
ky  the  dismissal  of  said  action,  had  failed  to  comply  with  the 
mandate  of  this  court  as  expressed  in  the  opinion  aforesaid. 
In  that  opinion  the  court  says :  "Appellants  assign  thirty-nine 
«TorB  in  the  rulings  of  the  court  in  this  case,  the  last  one  of 
which  is  directed  against  the  action  of  the  court  in  granting 
a  nonsuit.  Without  discussing  the  evidence  introduced,  suffice 
It  to  say  that  the  court  erred  in  taking  the  case  from  the  jury. 
I*laintiffs  had  made,  at  least,  a  prima  facie  case.  They  had 
8hown  a  purchase  of  the  property  and  introduced  a  bill  of  sale 
therefor,  and  proved  that  they  had  taken  possession  of  the  prop- 
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erty  and  its  converBion  by  defendants.  This  court  has  held 
that  it  is  reversible  error  to  grant  a  nonsuit  where  the  plain- 
tiff has  made  a  prima  facie  case Since  we  have  concluded 

that  the  judgment  of  nonsuit  was  erroneously  entered  and  that 
the  case  must  go  back  for  trial,  it  becomes  our  duty  under  the 
law  to  pass  upon  each  of  the  thirty-nine  assignments  of  error. 
....  The  judgment  is  reversed  and  the  cause  remanded.'* 

It  will  be  observed  from  the  above  question  that  the  court 
held  in  that  opinion  that  the  plaintiff  had  made  a  prima  facie 
case  and  the  cause  was  sent  back  to  the  district  court  for  trial. 
And,  as  above  stated,  the  court  began  the  trial  of  said  cause. 
After  the  impanelment  of  the  jury  counsel  for  appellant  made 
his  opening  statement  to  the  jury,  which  is  before  us ;  and,  as 
we  understand  it,  it  covers  and  includes  the  facts  presented  by 
the  evidence  contained  in  the  transcript  on  the  former  appeal. 
That  being  true,  the  court  in  entering  said  judgment  of  dis* 
missal  at  that  time  failed  to  comply  with  the  mandate  of  this 
court  as  expressed  in  said  opinion.  Upon  that  state  of  facts 
the  peremptory  writ  of  mandate  must  issue,  directing  said  judge 
to  proceed  and  try  said  cause. 

In  the  issuance  of  said  writ  the  court  does  not  intend  to 
intimate  that  the  trial  judge  intended  to  disobey  the  mandate 
of  this  court  as  expressed  in  said  opinion,  but  had  taken  the 
view  that  if  every  fact  stated  by  counsel  for  plaintiff  in  his 
said  opening  statement  to  the  jury  weie  proved,  the  plaintiff 
would  not  be  entitled  to  a  judgment,  and  hence  concluded  that 
said  statement  contained  other  facts  than  those  shown  by  the 
evidence  presented  on  the  former  trial,  and  concluded  that  if 
said  statements  were  all  established  by  competent  evidence, 
plaintiff  would  not  be  entitled  to  a  verdict  or  judgment.  But 
as  this  court  had  held,  in  its  former  opinion,  that  the  plain- 
tiff's evidence  established  a  prima  facie  case,  it  was  Ihe  duty  of 
the  court  to  proceed  and  retry  the  cause. 

It  is  suggested  under  the  provisions  of  section  4980,  Bevised 
Statutes,  that  this  court  should  not  issue  the  peremptory  writ 
in  the  first  instance  on  this  application.  The  court  considered 
that  point  and  concluded  that  by  the  terms  of  the  former 
opinion  of  this  court  in  said  cause  the  trial  court  was  directed 
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to  proceed  and  tiy  ihe  same,  and  as  it  had  failed  to  do  bo  and 
had  entered  a  judgment  of  diflmiftflal  without  trying  the  caiue, 
the  court  concluded  to  iasue  the  peremptory  writ  The  writ 
must  he  allowed^  and  it  is  so  ordered.  Costs  of  this  proceed- 
ing  are  awarded  to  the  plaintiflb. 

Ailshie^  J.,  concurs. 

STOCKSLAOEB,  J.— With  the  facts  as  they  exist  in  this 
case,  I  concur  in  the  conclusion  reached 


(June  11,  1904.) 

MEYEB   T.    FIBST    NATIONAL    BANK     OP     COEUB 
.    D^ALENB. 
[77  Pac.  334.] 

IvJuircTioirs — Dissolittion     WrrHour     NoncE — ^Wnx     not     Issue 
Aaainst  National  Banks — Sutticisnot  or  Showino. 

1.  When  the  adverse  party  moves  to  dissolve  a  temporary  in- 
jimction  upon  the  papers  on  which  it  was  granted,  no  notice  is 
required  to  be  given  to  the  party  who  obtained  the  injunction: 
Thayer  v.  Bellamy,  9  Idaho,  1,  71  Pac.  544,  approved  and  f  oUowed. 

2.  That  portion  of  section  6242,  United  States  Statutes  (Comp. 
Stats.  1901,  vol.  3),  which  provides  that  "No  attachment,  in- 
junction, or  execution  shall  be  issued  against  such  association 
(national  bank)  or  its  property  before  final  judgment  in  any  suit, 
action  or  proceeding  in  any  state,  county  or  municipal  court,"  is 
a  complete  bar  to  the  issuance  of  any  such  writ  or  order  from  » 
state  court  against  a  national  banking  association. 

3.  Complaint  and  affidavits  examined  and  held  sufficient  to 
authorize  issuance  of  injunction  against  all  defendants  except  one 
named  as  a  national  bank. 

(Syllabus  by  the  court.) 

APPEAL  from  District  Court  in  and  for  Xootenai  County. 
Honorable  Balph  T.  Morgan^  Judge. 

Plaintiffs  filed  their  complaint  and  affidavits  praying  a  tem- 
porary injunction.    On  this  showing  a  temporary  injunction 
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was  ieeued  without  notice  to  defendants.  Upon  application  of 
defendants,  without  a  counter  showing  and  without  .notice  to 
the  plaintiffs,  the  injunction  was  dissolved,  from  which  order 
plaintiffs  appealed.     Order  modified. 

The  facts  are  stated  in  the  opinion. 

Charles  L.  Heitman,  for  Appellants, 

The  temporary  restraining  order  in  this  cause  should  not 
have  been  dissolved  by  the  district  court  because  it  appeared 
to  the  court  that  irreparable  injury  would  be  sustained  by  the 
party  applpng  therefor,  and  there  was  an  urgent  necessity  for 
restraining  said  respondents,  there  being  no  other  adequate 
remedy.  The  temporary  restraining  order  in  this  case  was  not 
to  afford  a  remedy  for  the  past  injuries,  the  appellants  not  pray- 
ing for  damages,  but  to  prevent  imminent  future  and  continued 
injury.  (4  Field's  Lawyer's  Briefs,  sec.  252;  Fonda  etc.  Ry. 
Co.  V.  Olmstead,  84  App.  Div.  127,  81  N.  Y.  Supp.  1041.)  The 
general  rule  as  to  the  dissolution  of  injunctions  granted  against 
several  defendants  jointly  is  that  a  dissolution  will  not  be  al- 
lowed imtil  all  the  defendants  implicated  in  the  charge  have 
fully  answered,  denying  the  equities  of  the  bill.  The  rule  is 
based  upon  the  necessity  of  protecting  the  rights  of  complain- 
ant by  retaining  the  injunction  until  the  personal  knowledge 
of  all  the  defendants  has  been  tested  as  to  the  facts  alleged 
in  the  bill,  aud  until  this  is  done  complainant  has  a  right  to 
insist  upon  the  protection  of  the  court  (High  on  Injunctions, 
sec.  1528 ;  also  Page  v.  Vaughan  et  al.,  133  Cal.  335,  65  Pac. 
740.)  The  defendant  failed  to  apply  for  the  dissolution  of 
the  injunction  in  compliance  with  the  long-established  rules 
of  equity.  If  the  injunction  be  applied  for  before  the  answer 
it  must  necessarily  be  sustained  on  affidavit,  and  the  defend- 
ant may  resist  it  on  the  counter-affidavits;  or  if  it  has  been 
obtained  ex  parte,  he  may  move  to  dissolve  it  on  counter-affi- 
davits, or  may  wait  until  he  has  filed  his  answer  and  then  move 
to  dissolve.  (Adams'  Equity,  p.  366;  Marks  v.  Weinsiock 
Lubin  &  Co.,  121  Cal.  53,  53  Pac.  362.)  When  the  statute 
says  "without  notice"  in  section  4295  it  does  not  mean  "with- 
out appearance,"  which  must  be  legally  made  by  the  defend- 
ant before  he  can  voluntarily  place  himself  within  the  juris- 


Digitized  by  VjOOQIC 


June,  1904.]     Meyer  v.  First  National  Bank.  177 

Argument  for   Respondents. 

diction  of  the  court;  and  section  4892  should  goyem  and  con- 
trol the  appearance  under  section  4295^  because  said  last 
section — 4295 — does  not  prescribe  by  what  means  the  trial  court 
shall  acquire  jurisdiction.  (Vroaman  v.  Li  Po  Tai  ei  al.,  113 
Cal.  302,  45  Pac.  470.)  To  entitle  a  defendant  to  the  dissolu- 
tion of  an  injunction,  he  must  deny  the  entire  equity  of  the 
bill,  directly  and  without  evasion.  (High  on  Injunctions,  sec. 
1475.)  It  was  not  necessary  to  show  that  the  defendants  were 
insolvent  to  entitle  plaintiffs  to  an  injunction  against  the  rais- 
ing of  the  level  of  the  street  in  front  of  his  hotel.  {Schaufele 
V.  Doyle  et  dl.,  86  Cal.  107,  24  Pac.  834;  Crescent  City  Wharf 
etc.  Co.  17.  Simpson  ei  al.,  77  Cal.  286,  19  Pac.  426.)  An  un- 
lawful conspiracy  to  operate  by  continuous  unlawful  acts  to 
the  injury  of  the  plaintiff  or  his  property  rights  is  a  nui- 
sance which  equity  will  enjoin.  {Plant  v.  Woods,  176  Mass. 
492,  79  Am.  St.  Rep.  330,  57  N.  E.  1011,  61  L.  R.  A.  340.) 
Restrictive  covenants  in  deeds,  leases  and  agreements  limiting 
the  use  of  land  in  a  specified  manner  or  prescribing  a  particular 
use,  which  create  equitable  servitudes  on  the  land,  will  be  speci- 
fically enforced  in  equity  by  means  of  an  injunction,  not  only 
between  the  immediate  parties,  but  also  against  subsequent  pur- 
chasers with  notice.  (Pomero/s  Equity  Jurisprudence,  sees. 
1339,  1342.)  Nor  is  it  necessary  that  the  covenant  whose  en- 
forcement is  sought  should  run  with  the  land  so  as  to  be  bind- 
*  ing  in  law  upon  purchasers,  since  equity  will  restrain  purchasers 
with  notice  of  the  covenant  from  doing  any  act  in  violence  of 
its  terms,  although  the  covenant  may  not  run  with  the  land, 
80  that  no  action  at  law  could  be  maintained  thereon  against 
purchasers.  (High  on  Injunctions,  sec.  1152;  Smithers  v.  Fitch 
et  al,  82  Cal.  153,  22  Pac.  935 ;  Mott  v.  Swing  et  al.,  90  Cal. 
231,  27  Pac.  194;  Bispham's  Principles  of  Equity,  sec.  435, 
p.  560.)  That  one  may  have  relief  for  trespass,  it  is  enough 
to  show  hona  fide  possession  of  the  premises,  under  claim  and 
color  of  title.  (Kellogg  v.  King  et  al.,  114  Cal.  378,  55  Am. 
St.  Rep.  74,  46  Pac.  166.) 

Fred  L.  Burgan,  for  Respondents. 

The  injunction  should  have  been  dissolved  for  the  further 
reason  that  state  and  county  courts  have  no  authority  and  are 
Idaho.  Vol.   10—12 
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forbidden  to  issue  an  injunction  against  a  national  bank.  (See 
U.  S.  Rev.  Stats.,  43d  Cong.  1873-75,  p.  1019,  sec.  6242 ;  Cheson 
peake  Banh  v.  First  Nat  Bank  of  Baltimore,  40  Md.  269,  17 
Am.  Rep.  601.)  The  injunction  was  granted  without  notice  to 
the  defendants  and  a  peremptory  writ  was  issued,  not  an  alter- 
native, and  no  time  or  place  was  fixed  when  the  defendants 
might  make  a  showing  why  the  injunction  should  not  issue, 
and  after  service  of  summons  and  return  by  sheriff,  and  the 
service  of  the  writ  of  injunction  on  all  of  the  defendants,  the 
respondents  applied  to  the  court  for  a  dissolution  of  the  same 
upon  the  files  and  records  as  used  by  the  appellants  to  secure 
the  order  of  injunction,  and  as  the  records  show  that  respond- 
ents introduced  no  evidence,  filed  no  answer,  but  made  their 
motion  purely  upon  the  records  made  by  the  appellants,  re* 
spondents  submit  that  their  proceeding  was  entirely  within  ''the 
long-established  rules  of  equity,^'  and  in  strict  conformity  with 
the  statutes  of  Idaho  as  construed  by  the  supreme  court  of  this 
state.  (Rev.  Stats.,  sec.  4295;  Thayer  v.  Bellamy,  9  Idaho, 
1,  71  Pac.  544;  Leitham  et  al.  v.  Cusich  et  al.,  1  Utah,  242.) 
The  matter  of  continuing  or  dissolving  an  injunction  is  largely 
within  the  sound  discretion  of  the  court,  and  will  not  be  re- 
versed by  the  appellate  court  unless  gross  abuse  of  such  discre- 
tion is  shown.  (Mark  v.  Weinstock,  Lubin  &  Co.,  121  Cal.  53, 
53  Pac.  362,  cited  by  appellants;  High  on  Injunctions,  899.) 

AILSHIE,  J. — ^This  action  was  commenced  against  the  First 
National  Bank  of  Coeur  d'Alene  and  S.  A.  Varnam.  Plain- 
tiffs filed  their  complaint  and  supported  the  allegations  thereof 
by  five  separate  affidavits,  and  on  the  showing  so  made  the  dis- 
trict judge  issued  an  injunction  against  defendants,  enjoining 
and  restraining  them  from  further  commission  of  the  acts 
threatened  and  of  which  the  plaintiffs  complained.  The  in- 
junction was  served  upon  the  defendants  on  the  eleventh  day  of 
January,  1904,  and  thereafter,  and  on  the  thirteenth  day  of 
the  same  month,  the  defendants  applied  to  the  judge  who  or- 
dered the  writ  for  a  dissolution  thereof.  This  motion  was  made 
without  notice  to  the  plaintiffs  and  upon  the  papers  used  in 
obtaining  the  injunction  in  the  first  instance.  After  hearing 
the  application  of  the  defendants,  the  district  judge  made  an 
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order  dissolying  the  injunction  upon  the  grounds  that  it  had 
been  issued  ^'without  sufBcient  ground  and  that  no  sufficient 
ground  to  warrant  interposition  of  the  court  of  equity  is  alleged 
in  the  complaint  and  moving  papers  of  the  plaintiff  herein^  and 
plaintiffs  have  a  plain^  speedy  and  adequate  remedy  at  law/' 
From  the  order  thus  made  dissolving  the  injunction  this  appeal 
has  been  taken. 

Plaintiffs'  first  assignment  of  error  is  ''that  the  court  erred 
in  dissolving  the  injunction  without  notice  to  the  plaintiffs  and 
without  giving  plaintiffs  an  opportunity  to  be  heard  in  opposi- 
tion to  said  motion/'  There  is  no  merit  in  this  assignment. 
We  disposed  of  this  question  in  Thayer  v.  Bellamy,  9  Idaho, 
1,  71  Pac.  544,  where  it  was  said:  "When  the  adverse  party 
moves  to  dissolve  a  temporary  injunction  upon  the  papers  upon 
which  it  was  granted,  no  notice  is  required  to  be  given  to  the 
parly  who  obtained  the  injunction,  and  no  further  showing  can 
be  made  in  opposition  to  such  motion.''  (See  Bev.  Stats.,  sec, 
4295.) 

The  other  assignments  made  by  appellants  go  to  the  merits 
of  the  case.  The  respondents,  however,  have  presented  a  valid 
and  sufficient  reason  for  the  dissolution  of  the  injunction  as 
to  the  defendant  bank  at  least.  They  rely  upon  section  5242 
of  the  "United  States  Statutes  (3  Comp.  Stats.,  1901  >,  which, 
after  making  certain  provisions  against  preferences  in  favor 
of  creditors  of  national  hanks,  concludes  with  the  following 
prohibition :  "And  no  attachment,  injunction  or  execution  shall 
be  issued  against  such  association  or  its  property  before  final 
judgment  in  any  suit,  action  or  proceeding  in  any  state,  county,, 
or  municipal  court"  This  statute  is  a  complete  bar  to  the  is- 
suance of  an  injunction  by  a  state  court  against  a  national 
banking  association.  This  view  has  been  held  by  the  courts 
80  generally  and  uniformly  that  it  requires  no  discussion  here. 
(See  Pacific  Nat,  Bank  v.  Mixter,  124  U.  S.  721,  8  Sup.  Ct. 
Bep.  718,  31  L.  ed.  567;  Freeman  Mfg.  Co.  v.  National  Bank, 
160  Mass.  398,  35  N.  E.  865;  Dennis  v.  First  Nat,  Bank  of 
Seattle,  127  Cal.  453,  78  Am.  St.  Bep.  79,  59  Pac.  777 ;  Oamer 
V,  Second  Nat.  Bank  of  Providence,  66  Fed.  369;  Chesapeake 
Bank  v.  First  Nat.  Bank  of  Baltimore,  40  Md.  269,  17  Am. 
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Hep.  601 ;  National  S.  Bank  v.  Butler,  129  U.  S.  223,  9  Sup. 
Ct.  Bep.  281,  32  L.  ed.  682.) 

For  the  foregoing  reason  alone  the  injunction  wafl  properly 
dissolved  as  against  the  bank.  The  same  reason,  however,  could 
not  be  urged  for  dissolving  the  injunction  as  to  the  defendant 
Varnam.  The  complaint,  after  alleging  the  corporate  existence 
of  the  bank,  shows  that  in  June,  1903,  the  plaintiff,  Edwin 
N.  La  Veine,  entered  into  an  agreement  of  lease  with  one  P. 
J.  Scallon,  who  was  then  the  owner  of  the  leased  premises, 
whereby  La  Veine  leased  from  the  said  Scallon  three  office 
rooms  in  Coeur  d'Alene  city  for  the  period  of  one  year,  with 
the  option  of  continuing  the  lease  for  the  further  period  of  one 
year  upon  the  same  terms  and  conditions.  Thereafter,  and  on 
the  10th  of  July,  1903,  La  Veine  sublet  two  of  the  office  rooms 
to  the  plaintiff,  M.  M.  Meyer — subletting  of  the  premises  hav- 
ing been  authorized  by  the  lease.  The  rents  were  paid  from 
time  to  time  as  they  became  due  and  the  plaintiffs  had  in- 
stalled their  furniture  and  opened  up  business  in  the  offices. 
Thereafter,  and  prior  to  the  commencement  of  this  action,  the 
defendant,  First  National  Bank,  purchased  from  Scallon  the 
property  leased  to  and  occupied  by  plaintiffs.  It  is  then 
charged  that  the  defendant  Varnam,  under  contract  with,  and 
employpient  by,  the  defendant  bank,  on  or  about  the  nineteenth 
day  of  December,  1903,  began  to  make  changes  and  repairs 
about  the  building,  and  in  doing  so  tore  down  and  destroyed 
the  partition  between  those  rooms  and  adjoining  rooms  and 
injured  and  damaged  some  of  the  plaintiff's  personal  property 
and  office  furniture  and  made  excavations  in  front  of  the  offices 
so  that  the  patrons  and  clients  of  the  plaintiffs  could  not  reach 
their  offices  and  place  of  business,  and  that  in  pursuance  of  the 
purposes  and  designs  of  the  defendants,  Varnam  had  commenced 
the  construction  of  a  large  brick  wall  which  he  threatened 
to  build  into  and  through  the  offices  and  rooms  occupied  by 
the  plaintiffs  and  thereby  render  the  offices  unfit  for  use  and 
occupation.  It  is  also  alleged  that  the  defendant  bank  had 
threatened  to  oust  and  eject  the  plaintiffs  from  the  rooms  occu- 
pied by  them,  and  that  they  were  maliciously  and  willfully  com- 
mitting various  trespasses  for  the  purpose  of  annoying  and 
disturbing  the  plaintiffs  and  of  eventually  driving  them  from 
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the  (^ces  and  rooms  rented  by  them.  It  is  also  charged  that 
these  acts  were  done  in  pursuance  of  a  conspiracy  entered  into 
between  the  bank  and  Yamam.  It  also  appears  that  either 
Vamam  or  the  bank  officials  had  caused  the  water  hydrants 
to  be  disconnected,  thereby  shutting  off  the  plaintiff^s  water 
snpply. 

The  willful  commission  of  trespasses  is  outside  of  and  be- 
yond the  authority  and  scope  of  powers  granted  to  national 
banks,  and  becomes  the  personal  and  individual  act  of  the 
officers  or  persons  who  commit  or  threaten  to  commit  the  same. 
We  cannot  see  how  a  national  bank,  as  such,  can  threaten  to 
commit  a  trespass,  but  we  can  understand  how  its  officers  might 
do  so  and  for  such  acts  they  would  be  personally  liable.  It 
was  evidently  the  purpose  of  Congress  to  prohibit  attachments 
and  injunctions  issuing  from  state  courts  against  national 
banks,  and  it  is  equally  certain  that  the  purpose  was  not  to 
protect  tiiem  in  the  commission  of  torts  and  trespasses,  but 
rather  to  prevent  any  interference  with  the  legitimate  business 
for  which  such  banks  are  organized. 

The  complaint  states  a  cause  of  action  and  upon  its  face 
entitled  plaintifEs  to  a  temporary  injimction  against  the  de- 
fendant Yamam.  The  contention  of  defendants  that  plaintiffs 
have  an  adequate  remedy  by  an  action  at  law  and  cannot  there- 
fore resort  to  an  equitable  remedy  is  not  well  founded.  It  is 
true  that  they  have  their  remedy  for  damages,  but  imder  our 
statute,  section  4288,  Bevised  Statutes,  a  party  is  not  under 
the  necessity  of  waiting  till  his  property  has  been  damaged  and 
destroyed  and  his  business  disorganized  and  his  premises  en- 
croached upon  to  the  extent  of  his  own  ouster  and  then  resort- 
ing to  an  action  at  law  for  redress.  In  Staples  v.  Rossi,  7  Idaho, 
618,  65  Pac.  67,  this  court  laid  down  the  rule  under  our  stat- 
ute as  follows:  *Tn junctions  will  issue  to  restrain  temporarily 
an  act  which  will  result  in  great  damage  to  the  plaintiff,  al- 
though the  injury  is  not  irreparable,  and  notwithstanding  that 
other  remedies  lie  in  behalf  of  plaintiff.'^ 

The  order  appealed  from  will  be  affirmed  as  to  the  defendant 
bank  and  reversed  as  to  defendant  Yamam.  Costs  awarded  to 
appellants. 

Sullivan,  C.  J.,  and  Stockslager,  J.,  concur. 


Digitized  by  VjOOQIC 


182  Feltham  v.  Boabd  of  Commissionehs.     [10  Idaho, 

Argument  for  Appellant. 


(June  13,  1004.) 

FELTHAM   y.   BOARD    OP    COMMISSIONERS,   WASH- 
INGTON COUNTY. 
[77  Pac.  332.] 

Board  of  Equalization— Appbai.  fbom  Obdeb  of. 

1.  Section  1776,  Bevised  Statutes,  as  amended  at  the  Session 
of  1899,  providing  for  appeals  from  the  order  o'f  boards  of  county 
commissioners,  does  not  authorize  an  appeal  from  an  order  of  « 
board  of  equalization. 

2.  The  county  board  of  equalization  is  a  constitutional  board 
exercising  powers  and  duties  separate  and  distinct  from  those 
^ezercised  by  the  board  of  county  commissioners. 

(Syllabus  by  the  court.) 

APPEAL  from  District  Court  in  and  for  Washington 
County.    Honorable  George  HL  Stewart,  Judge. 

From  an  order  made  by  the  board  of  equalization  directin-^ 
the  assessment  of  the  capital  stock  of  the  Washington  County 
Abstract  Company  against  the  stockholders  thereof  the  stock- 
holders appealed  to  the  district  court.  The  district  court  or- 
dered the  assessment  canceled,  and  directed  that  the  property 
(abstract-books)  of  the  corporation  be  assessed  to  the  corpora- 
tion. From  the  judgment  of  the  district  court  the  abstract 
company  appealed.     Reversed. 

Lot  L.  Feltham,  for  Appellant. 

The  district  court  has  not  original  jurisdiction  over  the  mat- 
ter of  equalization  of  taxes.  If  objection  is  made  by  a  person 
to  the  assessment  of  his  property,  he  must  first  appear  before 
flie  board  of  county  commissioners,  sitting  as  a  board  of  equal- 
ization at  a  place  and  time  fixed  by  statute,  and  there  enter 
his  protest.  The  board  has  exclusive  original  jurisdiction  over 
the  subject  matter,  and  until  they  act  no  other  court  in  this 
state  has  jurisdiction  of  the  matter.  When  they  act  and  decide 
the  question  submitted  to  them,  then  the  aggrieved  party  may 
appeal  from  their  decision  in  the  matter  and  have  the  ques- 
tion retried  in  the  district  court     The  jurisdiction  of  the  dis- 
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trict  court  then  is  purely  appellate.  In  order  for  it  to  have 
jurisdiction  over  the  subject  matter^  someone  must  bring  the 
•question  up  on  appeal  as  provided  for  in  the  Session  Laws  of 
1899,  Pinney^s  edition,  page  364.  Said  court  cannot  assume 
&at  the  board  of  commissioners  have  erred  in  their  action  in 
aome  particular  and  then  proceed  to  correct  their  decision.  Its 
jurisdiction  does  not  extend  over  such  matters  except  when 
flome  party  to  the  proceedings  below  or  a  taxpayer  on  behalf 
of  the  county  perfects  an  appeal  from  such  decision  of  the 
Iward  and  presents  the  question  regularly  before  the  district 
•court  on  appeal.  {Morse  v.  Presby,  25  N.  H.  302;  Northout 
V,  Lemery,  8  Or.  317.)  The  court  caimot  act  upon  persons 
who  are  not  legally  before  it,  upon  one  who  is  not  a  party  to 
the  suity  upon  a  plaintiff  who  has  not  invoked  its  arbitrament, 
or  upon  a  defendant  who  has  never  been  notified  of  the  pro- 
ceeding. It  cannot  adjudicate  upon  a  subject  which  does  not 
fall  within  its  province  as  defined  or  limited  by  law.  Neither 
■can  it  go  beyond  the  issues  and  pass  upon  a  matter  which  the 
parties  neither  submitted  nor  intended  to  submit  for  its  de- 
termination. (1  Black  on  Judgments,  1891  ed.,  pp.  261,  267, 
528,  sees.  215,  219,  220,  270;  Homer  v.  Doe,  1  Smith  (Ind.), 
10 ;  Ford  v.  Doyle,  37  Cal.  346 ;  McCoy  v.  Allen,  16  W.  Va.  731 ; 
Shinn  v.  Board  of  Education,  39  W.  Va.  506,  20  S.  E.  604; 
Freeman  on  Void  Judicial  Sales,  pp.  8,  12,  sees.  3,  5 ;  People  ex 
rel.  Union  Trust  Co.  v.  CoUman,  126  N.  Y.  433,  27  N".  E.  818, 
12  L,  B.  A.  762;  Desty  on  Taxation,  sec.  74.) 

John  A.  Bagley,  Attorney  General,  for  Kespondeni 

The  appeal  from  the  order  of  the  board  of  equalization  to 
the  district  court  brought  the  entire  record  up  for  trial  de  novo, 
or  it  was  an  attempt  to  appeal  from  a  nonappealable  order  and 
^ould  have  been  dismissed.  The  entire  record  was  before  the 
court  for  a  trial  de  novo.  {Campbell  v.  Board  of  Commrs.,  6 
Idaho,  53,  46  Pac.  1022.)  The  oflScers  and  stockholders  of 
.the  appellant  company,  in  the  name  of  the  company  by  Lot  L. 
Fdtham,  their  attorney,  commenced  this  proceeding  when  it 
applied  to  the  board  of  equalization  to  strike  the  assessment 
-of  their  abstract-books  from  the  assessment^roll.     The  district 
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court  had  jurisdiction  of  the  entire  matter.  (Pol.  Code,  sees. 
1608-1611;  Van  Camp  v.  Board  of  Commrs.,  2  Idaho,  29,  2 
Pac.  721 ;  Rupert  v.  Board,  2  Idaho,  19,  2  Pac.  718.)  If  the 
entire  record  was  not  before  the  district  court,  it  was  an  at- 
tempt to  appeal  from  a  nonappealable  order  and  should  have 
been  dismissed.  The  board  of  equalization  had  no  authority 
to  strike  the  assessment  of  the  appellant  company's  books  and 
records  from  the  assessment^roU.  Its  order  to  have  this  done 
was  void.  The  legislature  has  provided  a  system  of  levying, 
equalizing  and  collecting  taxes.  (Pol.  Code,  sees.  1311-1457, 
inclusive.)  The  system  is  complete  and  excludes  all  matters 
not  included.  The  county  board  of  equalization's  duties  are 
prescribed  in  the  laws  of  this  state.  (Pol.  Code,  sees.  1372- 
1383.)  No  power  is  given  to  the  board  of  equalization  to  strike 
property  legally  assessed  from  the  assessment-roll.  An  appeal 
does  not  lie  from  an  order  of  the  county  board  of  equaliza- 
tion to  the  district  court  The  board  of  county  commissioners 
and  the  county  board  of  equalization  are  two  separate  and  dis- 
tinct bodies,  created  by  different  acts  of  the  legislature.  The 
right  of  appeal  given  by  the  statute  from  an  order  of  the  board 
of  commissioners  does  not  imply  the  same  right  to  appeal  from 
the  order  and  decision  of  the  board  of  equalization.  (Oenerat 
Custer  Min.  Co.  v.  Van  Camp,  2  Idaho,  40,  3  Pac.  20.) 

AILSHIE,  J. — ^This  appeal  is  prosecuted  by  the  Washing- 
ton Coimty  Abstract  Company,  Limited,  a  corporation  organ- 
ized and  existing  under  the  laws  of  this  state.  On  the  eigh- 
teenth day  of  July,  1903,  the  appellant,  through  its  attorney,, 
appeared  before  the  board  of  commissioners  of  Washington 
county,  then  sitting  as  a  board  of  equalization,  and  made  ap- 
plication to  the  board  to  strike  from  the  assessment-roll  of  the 
county  for  the  year  1903  the  assessment  of  the  abstract-books 
belonging  to  the  appellant  and  assessed  at  the  sum  of  $1,000. 
After  a  hearing  the  board  granted  the  petition  and  ordered  the 
assessment  stricken  from  the  roll.  On  the  same  day  the  board 
of  commissioners,  sitting  as  a  board  of  equalization,  ordered 
that  the  individual  stockholders  of  the  capital  stock  of  the  ap- 
pellant corporation  be  assessed  according  to  the  number  of 
shares  held  by  each  in  the  aggregate  sum  of  $1,000,  which  was. 
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the  valuation  placed  upon  the  ahstract-hooks,  and  thereupon 
ordered  that  notice  of  such  action  be  given  by  the  derk  to  each 
of  the  stockholders.  After  the  service  of  notice,  and  on  the 
twenty-seventh  day  of  July,  1903,  the  stockholders  appeared 
before  the  board  and  filed  their  written  application  asking  the 
board  to  strike  from  the  assessment-roll  the  assessment  made 
against  them  on  their  stock  held  in  said  corporation.  This 
application  was  refused  and  denied,  and  the  stockholders,  five 
in  number,  appealed  to  the  district  court  When  the  matter 
was  called  for  hearing  in  the  district  court  the  county  attorney 
moved  to  dismiss  the  appeal  upon  two  grounds,  the  second  of 
which  is,  '^That  the  court  has  no  jurisdiction  in  said  pretended 
matter  of  appeal  for  the  reason  that  no  appeal  is  allowed  by 
law  in  the  state  of  Idaho  in  any  matter  coming  before  and 
passed  upon  by  the  board  of  equalization.^'  This  motion  was 
overruled  by  the  court,  to  which  ruling  the  county  attorney 
took  his  exception.  The  court  thereafter  proceeded  to  hear  the 
appeal  upon  its  merits,  and  on  the  fourth  day  of  November, 
1903,  made  and  filed  his  findings  of  fact  and  conclusions  of 
law  and  entered  a  judgment  directing  that  the  order  of  the 
board  of  equalization  assessing  the  stock  of  the  corporation  to 
the  stockholders  be  vacated  and  set  aside,  and  that  the  original 
assessment  of  $1,000  against  the  Washington  County  Abstract 
Company  be  reinstated  as  the  assessment  against  said  corpora- 
tion. Prom  that  part  of  the  judgment  reinstating  the  assess- 
ment against  the  abstract  company,  the  corporation  has  ap- 
pealed. On  this  appeal  it  is  contended  by  the  appellant  that 
the  district  court  entered  its  judgment,  as  against  the  appel- 
lant, without  jurisdiction,  and  that  the  judgment  is  therefore 
void  in  so  far  as  it  ordered  the  reinstatement  of  the  assessment 
against  the  corporation.  It  will  be  observed  that  the  county 
did  not  appeal  from  the  order  of  the  board  of  equalization  di- 
recting the  cancellation  of  the  assessment  against  the  abstract 
company.  On  the  other  hand,  the  stockholders  in  their  indi- 
vidual capacity  did  appeal  from  the  order  of  the  board  direct- 
ing an  assessment  against  them  to  the  amount  of  tiie  stock 
held  by  each  in  the  corporation.  On  the  appeal  to  this  court 
the  county,  through  the  attorney  general,  has  again  raised  the 
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question  that  the  difitrict  court  was  without  jurisdiction  to 
enter  any  judgment  or  order  of  any  kind  in  the  premises  ex- 
cept to  dismiss  the  appeal  in  the  first  instance^  for  the  reason 
that  under  the  laws  of  this  state  no  appeal  will  lie  from  an 
order  or  proceeding  of  a  board  of  equalization. 

The  appeal  from  the  order  of  the  board  of  equalization  taken 
in  this  case  was  taken  under  the  provisions  of  sections  1776 
to  1779,  Bevised  Statutes,  as  amended  by  act  of  February  14, 
1899  (Sess.  Laws  1899,  p.  2480  By  section  1776  it  is  pro- 
vided that  ''An  appeal  may  be  taken  from  any  act,  order  or 
proceeding  of  the  board,  by  any  person  aggrieved  thereby  or, 
by  any  taxpayer  of  the  county  when  any  demand  is  allowed 
against  the  county  or  when  he  deems  any  such  act,  order  or 
proceeding  illegal  or  prejudicial  to  the  public  interests/'  The 
section  to  which  the  foregoing  is  an  amendment  is  found  in 
chapter  2  of  title  11  of  the  I^olitical  Code  of  1887,  and  it  should 
be  observed  that  that  chapter  is  devoted  exclusively  to  the  duties 
and  powers  of  the  board  of  county  commissioners  when  acting 
ns  such  a  board,  and  does  not  undertake  to  prescribe  their  powers 
and  duties  as  a  board  of  equalization. 

Section  25  of  the  county  commissioners'  act  of  the  Compiled 
Laws  of  1874,  page  529,  provided  for  appeals  from  orders  of  the 
board  of  commissioners  as  follows :  ''Appeals  may  be  taken  from 
orders  of  the  board  of  county  commissioners  as  follows :  1.  From 
an  order  by  any  person  aggrieved  thereby;  2.  From  an  order 
allowing  any  account  or  demand  against  the  county  by  any 
elector  or  taxpayer  of  the  county,  on  the  ground  of  improper  or 
excessive  allowance;  3.  From  any  order  prejudicially  affecting 
the  public  interest,  by  either  the  district  attorney  or  probate 
judge  of  the  county  on  behalf  of  the  county." 

Under  that  provision  it  was  held  by  the  territorial  supreme 
court  in  General  Custer  *Mtn,  Co.  v.  Van  Ca/mp,  2  Idaho,  40,  3 
Pac,  22,  that  an  appeal  would  not  lie  from  an  order  of  the  board 
of  commissioners  when  acting  as  a.  board  of  equalization*  Judge 
Prickett  discussed  the  matter  and  set  forth  the  conclusion  of 
the  court  thereon  very  ably  and  clearly  as  follows:  "It  seems 
quite  clear  that  the  board  of  county  commissioners  and  the  board 
of  equalization  are  two  separate  and  distinct  bodies,  created  by 
different  acts  of  the  legislature ;  that  by  section  22  of  the  revenuo 
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law,  persons  holding  the  office  of  county  commissioners  by 
election  or  appointment  are  invested  with  another  distinct  office 
having  a  diiferent  name.  The  revenue  act,  complete  in  itself, 
provides  what  duties  the  board  of  equalization  shall  perform. 
It  requires  them  to  meet  and  discharge  these  duties  at  a  time 
not  fixed  by  law  for  a  meeting  of  the  board  of  commissioners. 
It  provides  them  with  a  clerk,  and  designates  him  as  the  clerk 
•of  the  board  of  equalization;  and,  although  the  two  boards  are 
composed  of  the  same  persons,  they  are  as  completely  different 
in  respect  to  organization,  powers  and  duties  as  if  composed 
of  different  individuals.  There  being  two  separate  boards,  the 
right  of  appeal  given  by  statute  from  orders  of  the  board  of 
commissioners  does  not  imply  the  same  right  from  the  orders 
and  decisions  of  the  board  of  equalization.''  That  decision  has 
never  been  questioned  in  this  state,  and  has  stood  as  the  law  of 
the  state  on  the  subject  ever  since. 

The  constitutional  convention  of  1889,  by  section  12  of  article 
7  of  the  constitution,  provides  that  "The  board  of  county  com- 
missioners for  the  several  counties  of  the  state  shall  constitute 
boards  of  equalization  for  their  respective  counties,  whose 
duties  shall  be  to  equalize  the  valuation  of  the  taxable  property 
in  the  counly,  under  such  rules  and  regulations  as  shall  be  pre- 
scribed by  law.''  By  section  6  of  article  18  of  the  same  in- 
fitrument  they  provided  for  a  board  of  county  commissioners. 
Since  the  adoption  of  the  constitution  but  few  amendments  have 
been  made  to  the  Revised  Statutes  relative  to  the  duties  of  a 
board  of  county  commissioners  as  it  existed  under  the  territorial 
form  of  government.  One  of  the  principal  amendments  thereto 
has  been  sections  1759  and  1776  to  1779,  inclusive.  On  the 
otiier  hand,  since  the  adoption  of  the  constitution  the  legisla- 
tures have  repeatedly  passed  revenue  acts  and  in  each  act  have 
provided  for  the  equalization  of  assessments  by  the  board  of 
■county  commissioners.  At  no  time,  however,  has  the  legisla- 
ture ever  provided  for  an  appeal  from  any  action  or  proceeding 
taken  by  the  board  of  county  commissioners  when  sitting  as  a 
*T)oard  of  equalization."  It  is  also  worthy  of  observation  that 
ihe  board  of  county  commissioners,  as  such,  meet  at  stated 
periods  for  the  transaction  of  the  regular  county  business,  but 
4it  none  of  these  meetings  are  they  authorized  to. equalize  as* 
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sessments  or  to  sit  as  a  board  of  equalization.  On  the  other 
hand,  it  is  provided  by  law  that  they  shall  meet  at  a  specified 
time  each  year  as  a  board  of  equalization  and  examine  the  as- 
sessment-roll and  equalize  the  assessments  of  property  within 
their  respective  counties.  It  seems  to  us  that  there  are  even 
more  potent  reasons  now  than  when  the  General  Custer  Mining 
Company  case  was  decided  why  an  appeal  will  not  lie  from  an 
order  of  the  board  of  equalization.  Since  that  decision  was  an- 
nounced the  constitution  has  been  adopted,  and  by  that  instru- 
ment the  %oard  of  equalization''  has  become  a  constitutional 
board,  recognized  as  such,  with  constitutional  powers  and  duties 
prescribed;  and  the  allowance  of  an  appeal  from  an  order  of  the 
board  of  coimty  commissioners  cannot  reasonably  be  construed 
to  extend  to  the  allowance  of  an  appeal  from  an  order  of  the 
board  of  equalization.  It  is  true  that  the  board  of  coimty  com- 
missioners and  the  board  of  equalization  are  each  composed  of 
the  same  officials,  but  that  fact  can  make  no  difference  as  to  the 
distinct  duties  and  functions  of  each  board.  While  those  offi- 
cials are  performing  the  duties  and  functions  of  the  one  board 
they  are  a  distinct  and  separate  organization  from  the  other, 
and  cannot  discharge  any  of  the  duties  of  such  other  board  at 
such  time  or  in  such  meeting.  The  allowance  of  an  appeal  from 
the  orders  of  one  specified  board  does  not  extend  to  the  orders 
of  any  other  board.  And  the  fact  that  the  same  individuals 
constitute  the  personnel  of  two  or  more  distinct  boards  affords 
no  reason  for  an  exception  to  the  rule.  Under  the  law  as  it 
formerly  existed  in  this  state  the  probate  judge  was  ex-officio 
superintendent  of  schools  for  his  county.  An  appeal  was  al- 
lowed from  the  orders  and  judgments  of  the  probate  judge,  and 
still  no  one  ever  seriously  contended  that  this  right  of  appeal 
extended  to  his  orders  and  decisions  when  made  as  superin- 
tendent of  schools. 

The  same  question  here  considered  was  discussed  extensively 
by  the  supreme  court  of  Washington  in  Olympia  Water  Works 
V.  Board  of  EqtuUization,  14  Wash.  268,  44  Pac.  267,  and  the 
court  arrived  at  the  conclusion  that  an  act  authorizing  appeals 
from  orders  and  proceedings  of  the  board  of  commissioners 
does  not  authorize  an  appeal  from  an  order  of  the  board  of 
equalization. 
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Points  decided. 

We  are  of  the  opinion  that  the  judgment  appealed  from  is 
void  for  want  of  jurisdiction  in  the  district  court  entering  the 
same.  The  cause  will  therefore  be  remanded,  with  direction 
to  the  district  court  to  vacate  and  set  aside  the  judgment  and 
order  so  made  and  entered.  Costs  of  this  appeal  awarded  to 
appellant. 

Sullivan,  C.  J.,  and  Stockslager,  J.,  concur. 


(June  14,  1904.) 


PERKINS  V.  BRIDGE. 
[77    Pac.    a29.] 

UnDBRTAKTNO    on    APPEAI.— SUBBTIE8 — ^JUSTIFICATION— FaILUBK    OF 

SuEETiEs  TO  JusTiFT — ^Nkw  Undebtaking — FiLiiro  Tbanscbift — 
Rule  of  Ck)uiiT. 

1.  Under  the  provisions  of  section  4838,  Revised  Statutes,  an 
appeal  may  be  taken  within  thirty  days  after  the  rendition  of  a 
judgment  by  a  probate  judge  or  justice  of  the  peace,  and  the  ap- 
peal is  taken  by  filing  a  notice  of  appeal  with  the  justice  or  judge 
and  serving  a  copy  on  the  adverse  party. 

2.  Under  the  provisions  of  section  4842,  Revised  Statutes,  such 
appeal  is  ineffectual  for  any  purpose  unless  an  undertaking  be 
filed  with  two  or  more  sureties,  and  the  adverse  party  may  except 
to  the  sufficiency  of  the  sureties  within  five  days  after  the  filing 
of  the  undertaking,  and  unless  they,  or  other  sureties,  justify 
within  five  days  thereafter,  upon  notice  to  the  adverse  party  to  the 
amount  stated  in  their  affidavits,  the  appeal  must  be  regarded  as 
if  no  undertaking  had  been  given. 

3.  In  case  such  sureties  fail  to  appear  and  justify,  the  under- 
taking signed  by  them  is  void,  but  the  appellant  may  file  a  new 
undertaking  at  any  time  prior  to  the  expiration  of  the  thirty 
day  period  given  in  which  to  take  the  appeal,  but  notice  of  the 
filing  of  such  undertaking  ought  to  be  given  to  the  adverse  party. 

4.  The  rule  of  the  district  court  requiring  the  transcript  on  ap- 
peal in  all  cases  appealed  from  a  justice's  court  to  be  filed  in  the 
district  court  within  ten  days  after  such  appeal  is  perfected,  and  if 
not  so  filed  the  appeal  may  be  dismissed  on  motion  is  not  juris- 
dictional and  should  be  applied  with  discretion. 

(Syllabus  by  the  court.) 
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Argument  for  Bespondent. 

APPEAL  from  District  Court  of  Idaho  County.  Honorable 
Edgar  C.  Stede>  Judge. 

This  is  an  action  in  forcible  entry  and  detainer.  Judgment 
of  dismissal  on  motion  of  the  plaintiff.    Beversed. 

Allen  Miller  and  W.  N.  Scales,  for  Appellant 

'^o  effectuate  an  appeal/'  says  Broderick,  J.,  in  delivering 
the  opinion  of  the  court  in  8aU  Lake  Brewing  Co.  v.  OUlman, 
2  Idaho,  195,  10  Pac.  32,  ''three  things  are  required:  The  filing 
of  the  notice  of  appeal  with  the  justice,  service  of  a  copy  of 
the  notice  on  tiie  adverse  party,  and  the  filing  of  the  undertaking. 
All  three  must  be  done  within  thirty  days  after  the  rendition 
of  the  judgment,  and  are  jurisdictional  prerequisites,  but  the 
order  in  which  they  are  done  is  not  material.'*  The  failure  to 
justify  destroys  the  bond  for  the  purpose  of  the  appeaL  (CUy  of 
Tacoma  v.  Tacoma  etc.  Co.,  28  Waah.  238,  68  Pac.  723;  Hosford 
V.  Logvs,  13  Or.  130, 11  Pac.  900 ;  State  v.  Napton,  24  Mont.  450 , 
62  Pac.  686;  SpurlocJe  v.  Port  Townsend  8.  R.  Co.,  12  Wash.  34, 
40  Pac.  420;  Davelin  v.  Post  Falls  etc.  Co.,  4  Idaho,  735,  44 
Pac.  554;  Holcomb  v.  Reed,  5  Idaho,  60,  46  Pac.  1019;  Numbers 
V.  Rocky  Mt.  Tel.  Co.,  7  Idaho,  408,  63  Pac.  381.) 

W.  H.  Casady  and  Fogg  ft  Nugent,  for  Respondent. 

That  appellant  contenda  that  the  failure  of  sureties  t6 
justify  under  section  4842,  Revised  Statutes  of  1887,  after  ex- 
ception taken,  destroys  the  bond  for  the  purposes  of  the  appeal 
and  not  the  appeal.  We  contend  that  it  destroys  the  appeal 
and  submit  that  our  view  is  sustained  both  by  the  decisions  and 
the  principles  upon  which  the  decisions  are  based.  So  far  as 
we  are  able  to  find  there  is  but  one  decision  directly  on  this 
point  and  this  decision  is  under  the  California  practice  act, 
which  is  identical  with  our  present  statute.  '^It  was  necessary 
that  the  sureties  should  justify  within  five  days  after  the  notice 
of  exception,  and  the  failure  to  do  so  rendered  the  appeal  a 
nullity/'  (Roush  v.  Van  Hagen,  17  Cal.  121.)  Under  an 
identical  statute,  held  that  this  requirement  is  mandatory. 
(State  V.  Napton,  24  Mont  450,  62  Pac.  686;  Wood  v.  Superior 
Court,  67  Cal.  115,  7  Pac.  200.) 
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SULLIVAN,  C.  J. — This  is  an  action  in  forcible  entry  and 
detainer  commenced  in  a  justice's  court  of  Idaho  county.  The 
judgment  of  that  court  was  for  the  plaintiff  and  was  entered 
on  the  tenth  day  of  June,  1903.  On  June  22,  1903,  the  de- 
fendant filed  and  served  his  notice  of  appeal,  and  on  the  same 
day  filed  an  undertaking  on  appeal.  On  June  25th  plaintiff 
filed  and  served  exception  to  sureties  on  said  undertaking.  On 
July  1, 1903,  the  defendant,  who  is  appellant  here,  served  notice 
that  the  sureties  would  appear  and  justify  at  5  o'clock  on  that 
evening.  The  sureties  failed  to  appear  and  justify.  On  July 
2,  1903,  appellant  filed  a  new  undertaking  on  appeal,  and  on 
July  3,  1903,  he  served  notice  on  the  respondent  that  he  had 
filed  a  new  undertaking  on  appeal  in  lieu  of  the  original  one. 
On  August  3, 1903,  the  transcript  in  the  case  was  filed  in  the  dis- 
trict court.  On  the  eleventh  day  of  September,  1903^  the  plain- 
tiff served  his  motion  to  dismiss  the  appeal  on  the  ground, 
among  others,  that  the  sureties  on  the  original  undertaking  had 
not  appeared  and  justified  according  to  notice,  nor  had  any  sure- 
ties justified  thereon  nor  on  any  undertaking  on  said  appeal. 
There  is  no  dispute  as  to  the  facts.  The  motion  to  dismiss  the 
appeal  was  sustained  by  the  court. 

It  appears  from  the  record  that  the  motion  to  dismiss  was 
made  on  two  specific  grounds,  to  wit:  1.  The  failure  of  the  sure- 
ties to  justify  on  exception  to  their  sufficiency;  2.  That  the 
transcript  on  appeal  to  the  district  court  was  not  filed  within 
ten  days  after  such  appeal  was  perfected  as  provided  by  the 
rules  of  said  court. 

There  is  but  one  question  presented  by  the  record  for  de- 
termination and  that  is,  whether  the  court  erred  in  sustaining 
said  motion  to  dismiss.  Section  4838,  Revised  Statutes,  pro- 
fides  that  an  appeal  may  be  taken  from  a  judgment  in  a  civil 
action  in  a  probate  or  justice's  court  at  any  time  within  thirty 
days  after  the  rendition  of  the  judgment,  and  that  the  appeal  is 
taken  by  filing  a  notice  of  appeal  with  the  justice  or  judge 'and 
serving  a  copy  on  the  adverse  party.  Section  4842,  Revised 
Statutes,  provides,  among  other  things,  that  an  appeal  from  a 
probate  or  justice's  court  is  not  effectual  for  any  purpose  unless 
an  undertaking  be  filed  with  two  or  more  sureties,  etc.     Said 
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last-cited  section  further  provides  that  the  adverse  party  may 
except  to  the  sufficiency  of  the  sureties  within  five  days  after 
the  filing  of  the  undertaking,  and  unless  they  or  other  sureties 
justify  before  the  justice  or  judge  from  whom  the  appeal  is 
taken  within  five  days  thereafter  upon  notice  to  the  adverse 
party,  the  appeal  must  be  regarded  as  if  no  such  undertaking 
had  been  given.  It  will  be  observed  from  the  above-stated  facts 
that  on  July  1,  1903,  defendant  served  a  notice  that  the  sure- 
ties would  appear  and  justify  at  5  o'clock  that  evening.  They 
failed  to  appear,  and  on  the  next  day,  July  2,  1903,  defendant 
filed  a  new  undertaking  on  appeal,  and  on  the  third  day  of  July 
notified  counsel  for  respondent  of  that  fact 

Neither  of  said  sections  provides  the  time  within  which  the 
undertaking  on  appeal  must  be  filed  after  the  service  of  the  no- 
tice of  the  appeal.  The  judgment  was  rendered  on  the  tenth  day 
of  June,  1903,  and  the  second  undertaking  was  filed  on  the  sec- 
ond day  of  July  following.  Thus  it  appears  that  the  second 
undertaking  was  filed  within  twenty-two  days  after  the  rendi- 
tion of  the  judgment,  eight  days  prior  to  the  expiration  of  the 
thirty  days  allowed  for  taking  the  appeal.  In  taking  an  appeal 
from  a  judgment  of  the  district  court  to  the  supreme  court  of 
the  state,  the  statute  provides  that  the  appeal  is  ineffectual  for 
any  purpose  unless  within  five  days  after  the  service  of  the  no- 
tice of  appeal  an  xmdertaking  be  filed.  (Eev.  Stats.,  sec.  4808.) 
But  the  time  within  which  the  undertaking  must  be  filed  after 
the  notice  of  appeal  has  been  served  is  not  prescribed  by  stat- 
ute in  appeals  from  a  justice's  court,  and  if  the  undertaking  is 
filed  within  the  time  in  which  an  appeal  may  be  taken,  which  is 
thirty  days  after  the  rendition  of  the  judgment,  it  is  filed  in 
time. 

The  language  used  in  the  latter  part  of  said  section  4842, 
Bevised  Statutes,  clearly  indicates  that  the  failure  of  the  sure- 
ties to  justify  after  their  sufficiency  has  been  excepted  to  de- 
stroys the  bond  for  the  purpose  of  the  appeal  and  not  the  ap- 
peal. The  statute  provides  that  an  appeal  is  taken  by  filing 
and  serving  notice  thereof.  As  stated  by  counsel  for  appellant, 
*'The  appeal  is  a  living  entity,  separate  and  apart  from  the 
bond.''    It  lives  thirty  days  after  the  rendition  of  judgment; 
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at  the  end  of  that  time  it  dies  unlees  a  proper  undertaking  has 
been  filed.  The  words  of  the  statute  are :  ''The  appeal  must  be 
r^arded  as  if  no  such  undertaking  had  been  given'';  that  is, 
if  the  sureties  excepted  to,  fail  to  justify.  If  no  such  undertak- 
ing had  been  given,  then  while  there  was  life  in  the  appeal,  ap- 
pellant had  the  right  to  file  the  proper  undertaking.  The  first 
attempt  to  give  a  bond  was  a  nullity — a  void  act  And  we  think 
it  is  clear  under  the  provisions  of  our  statute  that  a  sufScient 
undertaking  may  be  filed  at  any  time  before  the  thirty  day 
period  above  referred  to  has  expired.  In  case  the  sureties  fail 
to  appear  and  justify  when  required  to  do  so,  of  course  ilie 
undertaking  that  they  have  signed  is  void — ^is  of  no  force  or  ef- 
fect As  the  statute  gives  the  full  thirty  days  in  which  to  per- 
fect an  appeal  if  a  second  undertaking  is  filed  within  that  time, 
and  on  proper  notice  to  the  opposing  party,  that  is  sufBcient 

In  Starling  v.  Burdeiie,  28  Wash.  261,  68  Pac.  723,  the  su- 
preme court  of  Washington  held  that  the  bond  in  that  case  be- 
came void  because  the  sureties  failed  to  justify.  The  trial  court 
granted  the  appellant  the  right  to  file  a  new  bond,  which  he 
failed  to  do.  In  the  case  of  Spurlock  v.  Part  Townsend  8.  R. 
Co.,  12  Wash.  34,  40  Pac.  420,  the  sureties  on  the  appeal  bond 
failed  to  appear  and  justify  and  the  appellant  filed  a  new  bond 
within  the  statutory  time,  and  that  was  held  a  sufficient  com- 
pliance with  the  statute.  Where  the  sureties  fail  to  appear  and 
justify  and  a  new  bond  is  filed  by  the  appellant,  notice  of  the 
filing  of  such  bond  ought  to  be  given  to  the  opposing  party. 

As  touching  upon  the  question  under  consideration,  see  HoU 
comb  V.  Reed,  5  Idaho,  60,  46  Pac.  1019;  Numbers  v.  Rocky 
Mt.  etc.  Co.,  7  Idaho,  408,  63  Pac.  381. 

Counsel  for  appellant  does  not  discuss  the  second  ground  of 
respondent's  motion  to  dismiss,  which  was  to  the  effect  that 
the  transcript  was  not  signed  in  the  district  court  within  the 
time  required  by  rule  XY  of  said  court,  but  states  that  the  dis- 
trict judge  dismissed  the  appeal  solely  and  entirely  on  the 
ground  that  a  new  undertaking  was  not  a  sufficient  compliance 
with  the  statute  though  filed  within  the  time  allowed  by  law  for 
iakiiig  an  appeal  and  notice  of  filing^  giv^.  .The  record  would 
indicate  that  the  evil  intended  to  be  avoided  by  such  rule  never 
Idaho,  YoL  10—13 
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arose  in  this  case^  as  the  transcript  on  appeal  was  filed  August 
3,  1903,  and  the  district  court  did  not  convene  until  September 
7,  1903;  thus  more  than  thirty  days  intervened  between  the 
filing  of  the  transcript  and  the  opening  of  the  term  of  court  at 
which  said  action  was  to  have  been  tried.  That  rule  of  the  court 
is  not  jurisdictional  and  should  be  applied  with  discretion. 
{Stevenson  v.  Caldwell  U  Mont.  311,  36  Pac.  185.) 

It  does  not  appear  that  any  prejudice  resulted  to  the  respond* 
ent  because  of  the  failure  to  file  said  transcript  within  the  time 
required  by  said  rule.  The  judgment  of  dismissal  must  be  set 
aside,  and  it  is  so  ordered,  and  the  cause  remanded  for  further 
proceedings  in  accordance  with  the  views  expressed  in  this  opin- 
ion.   Costs  of  this  appeal  are  awarded  to  tiie  appellant. 

Stockslager^  J.,  and  Ailshie,  J.,  concur. 


(June  15,  1904.) 

MOE  V.  HARGER. 
[77  Pac.  645.] 

Appeals — Wnxs  will  be  Dismissed — Jubisdictional  Questioit. 

1.  An  appeal  is  not  taken  until  the  notice  thereof  is  filed  and 
served,  both  of  which  acts  must  be  done  within  the  statutory  time. 

2.  The  taking  of  an  appeal  is  a  jurisdictional  question,  and  the- 
oourt  has  no  power  to  extend  the  time  therefor,  or  to  cure  anj^ 
defect  therein. 

3.  On  an  appeal  from  the  judgment,  where  the  same  has  not. 
been  taken  within  sixty  days  after  the  rendition  thereof,  the  ap- 
pellate court  cannot  examine  the  evidence  for  the  purpose  of 
ascertaining  whether  or  not  it  supports  the  decision  or  verdict  ' 

(Syllabus  by  the  court.) 

APPEAL  from  District  Court  in  and  for  Custer  County* 
Honorable  K.  I.  Perky,  Judge. 

From  a  judgment  in  favor  of  William  Boone^  respondent^  and 
an  order  refusing  a  new  trial,  J.  H.  Baxter  appeals.  Appeal 
from  order  denying  new  trial  dismissed  and  judgment  affirmed* 
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Hawlqr,  Pnckett  ft  Hawlej,  for  Appdkst  Bajttr,  cvtmrnwrn- 
ihorities  upon  Ihe  points  decided  bj  tbe  eonl 

N.  H.  Glaik,  for  Bespondeni  Boone,  dta  bq  antfaontieB. 

AILSHIE^  J. — ConnBd  for  ispondeot  lue  mof«d  for  a  d«- 
missal  of  the  ^peal  from  fbe  order  denying  tfae  raotioB  for  a 
new  trial  on  nnmerons  grounds,  tbe  prinripal  of  v^cli  ii  the 
third:  ^That  the  appeal  from  the  order  orermline  appellam't 
motion  for  a  new  trial  was  not  filed  witiiin  sixtj  dai?  after  Hid 
order  was  filed  for  leoord,  said  order  haring  been  filed  Ser'ttsn- 
ber  29, 1903,  and  &e  notice  of  appeal  filed  December  4^  1903  * 
The  notice  of  appeal  having  been  filed  more  than  sixty  dsTs  af^er 
the  filing  of  the  order  refusing  a  new  trial,  this  eoort  has  noC 
acquired  jurisdiction  to  consider  socfa  appeaL 

Under  snbdiyisicm  3  of  section  4S07,  Bevised  Statntes,  an  ap- 
peal frcmi  an  order  granting  or  refosing  a  new  trial  mun  be 
taken  ^Viihin  sixty  days  after  the  order  ....  is  made  on  the 
minutes  of  the  conrt  or  filed  with  the  derk." 

This  is  a  jurisdictional  qnesti(m  and  Uie  court  has  no  power  ta 
extend  the  time  or  cure  the  defect.  On  this  question  there  ir 
a  unanimity  of  opinicm  among  tiie  courts.  The  notice  of  ^h 
peal  appears  to  have  been  prepared  at  Boise  by  appellant's 
counsel  on  the  sixtieth  day  and  mailed  (m  the  same  day  to  the 
clerk  of  the  district  conrt  at  Challis.  The  notice  appears  to 
ha?e  also  been  served  on  the  same  day.  An  appeal  is  not  taken, 
however,  nntil  the  notice  is  filed  and  served,  both  of  which  acts 
must  be  within  the  statutory  time.  (See  Bev.  Stats.,  sec.  4808. ) 
From  the  affidarit  of  <me  of  appellant's  attomevs  it  seems  that 
the  tardiness  in  preparing  and  filing  this  notice  of  appeal  waa 
brought  about  by  the  failure  and  neglect  of  the  clerk  of  the  dis- 
trict court  to  answer  letters  written  by  the  attorneys  for  in- 
formation concerning  the  files  and  records  of  the  case.  We  have 
no  doubt  but  that  if  the  derk  had  answered  the  communications 
directed  to  him — as  most  persons  would  have  done — we  would 
not  be  under  the  necessity  of  dismissing  the  appeal.  These  de- 
linquencies, however,  are  matters  between  the  appellant  and  the 
derk,  and  do  not  justify  us  in  assuming  jurisdiction  of  an  ap- 
peal which  has  not  been  taken  within  the  statutory  time. 
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The  appeal  from  the  order  refusing  a  new  trial  will  be  dis- 
missed.   This  leaves  {he  case  here  on  appeal  from  the  judgment. 

Since  the  only  complaint  made  on  this  appeal  is  the  insuffi- 
ciency of  the  evidence  to  support  the  findings  and  judgment, 
and  tiie  appeal  from  the  judgment  having  been  taken  more  Uian 
fiixty  days  after  the  rendition  thereof,  we  are  not  at  liberty  to 
consider  that  question.  (Rev.  Stats.,  sec.  4807.)  The  judg- 
ment is  affirmed,  with  costs  to  respondent. 

Stockslager,  J.,  concurs. 

Sullivan,  C.  J.,  did  not  sit  at  the  hearing  and  took  no  part  in 
the  decision. 


(June  16,  1004.) 

VOLLMER  V.  ESTATE  OF  JAMES  W.  REID. 
[77  Pac.  326.] 

Chattel  Mobtgaob— Beiobwai.. 

1.  Where  it  is  shown  that  a  chattel  mortgage  is  given  as  security 
for  a  debt  then  eadsting,  evidenced  by  a  promissory  note  of  even 
date  therewith,  and  thereafter  a  new  note  and  chattel  mortgage 
are  given  to  cover  the  same  debt^  even  though  a  different  rate  of 
interest  is  provided  for  in  the  new  note,  and  an  additional  sum  for 
attorney's  fee  provided  for  therein,  held,  not  to  be  a  new  contract 
where  it  is  stated  in  the  mortgage  that  the  new  obligation  is  gives 
for  the  purpose  of  renewal  of  the  old. 

(Syllabus  by  the  court.) 

APPEAL  from  the  District  Court  of  Nez  Perce  County. 
Honorable  Edgar  C.  Steele,  Judge. 

From  a  judgment  for  plaintiff,  defendant  Morris  appeals. 
Affirmed.    Costs  awarded  to  respondent 

The  facts  are  stated  in  the  opinion. 

Daniel  Needham,  for  Appellant. 

We  contend  that  after  the  legislature  of  this  state  enacted 
the  law  requiring  the  joint  concurrence  of  both  husband  and 
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wife  in  order  to  create  a  valid  chftttel  mortgage  on  exempt  per- 
sonal property,  the  said  mortgagor  conld  not  create  any  valid 
liens  on  the  property  in  controyersy,  nor  renew  or  extend  any 
lien  that  was  placed  thereon  prior  to  the  enactment  of  said  law 
--Session  Laws  of  the  state  of  Idaho  of  1899,  page  29!^— to  the 
prejudice  of  the  interest  of  subsequent  intervening  third  parties 
without  the  concurrence  of  his  wife.  In  support  of  the  forego- 
ing contention  we  cite  the  following:  Kindall  v.  Lincoln  Hdw, 
etc.  Co.  ei  al.,  8  Idaho,  664,  70  Pac.  1056;  Willowa  v.  Rosen- 
Hein,  5  Idaho,  305,  48  Pac.  1067;  Wait  v.  Wright,  66  Cal.  202, 
5  Pac.  91;  Wood  v.  Ooodfellow,  43  CaL  185.  When  third  per- 
sons  have  subsequently  acquired  interests  in  the  mortgaged  prop- 
erty,  they  may  invoke  the  aid  of  the  statutes  as  against  the  first 
mortgagee,  even  though  the  mortgagor,  as  between  himself  and 
the  mortgagee,  may  have  waived  its  protection;  and  we  see  no 
difference  in  principle  between  a  suspension  of  the  running  of 
the  statutes  resulting  from  an  express  waiver  and  one  caused  by 
the  voluntary  act  of  the  mortgagor  in  the  absenting  himself 
from  the  state.  {Cdlifomia  Bank  ei  ai.  v.  Brooke,  126  Cal. 
198,  59  Pac.  302 ;  i^wfcaK  v.  Hatch  et  ah  (Oal.),  64  Pac.  260.) 
We  further  contend  that  an  acknowledgment  in  writing  must 
clearly  relate  to  the  particular  debt,  must  identify  it,  and  must 
amount  to  a  promise  to  pay  it^  or  it  will  be  insufficient.  (Qragg 
V.  Barnes,  32  Kan.  301,  4  Pac.  276;  Haythom  v.  Cooper,  65 
Kan-  338,  69  Pac.  333;  Shepherd  v.  Thompson,  122  TJ.  S.  231, 
7  Sup.  Ct  Eep.  1229,  30  L.  ed.  1166.)  Can  it  be  said  that  the 
note  of  Jxme  28,  1900,  on  its  face  clearly  relates  to  the  note  of 
March  21,  1896,  as  the  particular  debt,  or  identify  it  in  any 
way?  We  think  not;  and  it  is  apparent  to  us  that  the  transac- 
tion of  1900  must  stand  as  a  new  contract,  which  under  the  laws 
of  this  state  is  void.  (Siemans  &  Halske  Electric  Co,  of  Amer- 
ica V.  Ten  Broek,  97  Mo.  App.  173,  70  S.  W.  1092.) 

George  W.  Tannahill,  for  Bespondent 

Counsel  contends  that  the  court  erred  in  entering  its  finding 
No.  5,  for  the  reason  that  there  was  no  reference  made  in  the 
note  dated  June  28,  1900,  to  the  note  dated  March  21,  1896, 
and  that  the  court  erred  in  admitting  oral  evidence  in  explana- 
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tion  of  the  execntion  of  the  note  bearing  date  June  28,  1900, 
connecting  the  same  with  the  note  bearing  date  March  21, 1896, 
and  proTing  by  oral  evidence  Uiat  ihe  note  dated  June  21,  1900, 
was  a  renewal  of  the  note  dated  March  21,  1896.  This  court 
has  parsed  npon  this  qnestion  and  held  that  the  identity  of  the 
two  notes  may  be  shown  by  parol  testimony.  {Kelly  et  aL  r. 
Leachman,  3  Idaho,  629,  33  Pac.  44;  Kincaid  v.  Archibald,  73 
N.  Y.  189;  Fowler  v.  Elwood,  66  HI.  446;  Wilcox  et  ai.  v. 
Williame,  5  Nev.  206;  Birrell  v.  8chie  et  d.,  9  Cal.  104-108; 
Spring  v.  Hill  &  Carr,  6  CaL  18 ;  Herman  on  Chattel  Mortgages, 
129.)  Section  3351,  Bevised  Statutes  of  Idaho,  provides  how 
a  mortgage  may  be  renewed  or  extended.  We  contend  the 
acknowledgment  of  the  chattel  mortgage  dated  Jnne  28,  1900, 
meets  the  requirements  of  this  statute,  and  if  it  did  not,  this 
court  has  frequently  held  that  the  extension  of  time  simply  af- 
fects the  remedy  and  not  the  obligation.  We  call  special  atten- 
tion to  the  cases  heretofore  decided  by  the  court,  to  wit :  Moulton 
V.  Williams,  6  Idaho,  424,  55  Pac.  1019;  Law  v,  Spence,  5 
Idaho,  244,  48  Pac.  282-284;  BurJc  Land  etc.  Co.  v.  Wells-Forgo 
Co.,  7  Idaho,  42,  60  Pac.  92. 

STOCKSLAGER,  J.— The  plaintiflf  commenced  his  action  in 
the  district  court  of  Nez  Perce  county,  alleging  that  on  the 
twenty-first  day  of  March,  1896,  Jas.  W.  Reid. executed  and  de- 
livered to  John  P.  VoUmer  his  promissory  note  for  $331,  due  in 
ninety  days  after  date,  with  interest  at  the  rate  of  one  and  one- 
half  per  cent  per  annum  from  date,  which  note  provided  for 
payment  in  event  of  suit  or  action  to  enforce  the  execution  of 
the  same,  the  sum  of  $30  attorneys'  fees. 

The  fourth  allegation  is  that  to  secure  the  payment  of  said 
note  Reid  mortgaged  to  Vollmer  on  the  same  date  the  following 
chattels:  Federal  Reporter,  volumes  1  to  68,  and  four  digests; 
Pacific  Reporter,  volumes  1  to  42,  and  one  digest;  American 
Annual  Digest,  10  volumes,  1887  to  1895,  inclusive;  New  York 
Reports,  Court  of  Appeals,  volumes  1  to  147,  and  four  digests 
by  Brightly. 

That  plaintiflf  annexes  hereto  as  a  part  hereof  a  copy  of  said 
mortfijage  and  hereby  incorporates  the  same  herein  the  same  as 
if  set  forth  at  length. 
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The  sixth  allegation  says:  ^'That  subsequent  to  the  execution 
and  delivery  of  said  promissory  note  and  of  said  mortgage,  on, 
to  wit,  the  twenty-eighth  day  of  June,  1900,  the  said  Jas.  W. 
Beid  renewed  the  said  note  and  mortgage  and  on  the  said  twenty- 
eighth  day  of  June,  1900,  the  said  Jas.  W.  Beid,  for  fhe  pur- 
pose of  renewing  the  said  note  and  mortgage  as  aforesaid,  exe- 
cuted and  delivered  to  John  J.  Vollmer  his  promissory  note  for 
$334  of  date  January  27, 1899,  due  one  year  after  date  at  the  rate 
of  twelve  per  cent  per  annum  from  date,  which  note  provided 
for  the  payment  of  $50  attorneys'  fees  in  event  of  suits,  etc/' 

The  seventh  allegation  is :  "That  for  the  further  purpose  of  re- 
newing said  promissory  note  and  mortgage  as  above  described, 
the  said  Jas.  W.  Beid,  as  mortgagor,  on  the  twenty-eighth  day 
of  June,  1900,  executed  and  delivered  to  John  P.  YoUmer,  as 
mortgagee,  his  certain  instrument  in  writing,  under  seal,  known 
as  a  chattel  mortgage,  a  copy  of  which  is  hereto  annexed,  marked 
exhibit  'A'  and  made  a  part  of  tiiis  complaint  as  fully  as  if  here 
set  out,  which  said  chattel  mortgage  was  made  in  good  faith 
for  the  purpose  aforesaid,  without  intent  to  defraud  creditors 
and  purchasers,  and  was  verified,  acknowledged  and  filed  pur- 
suant to  statutes  in  such  case  made  and  provided,  and  was  duly 
filed  for  record  on  the  thirtieth  day  of  June,  1900/' 

The  eighth  allegation  is  "that  the  property  mentioned  and 
described  in  said  chattel  mortgage  and  the  schedule  annexed 
consisted  of  the  following  law  books  constituting  a  part  of  his 
library,  to  wit:"  (Here  follows  a  description  of  the  same  books 
described  in  the  mortgage  of  March  21,  1896,  and  an  allegation 
that  this  mortgage  was  a  renewal  of  said  first  mortgage.) 

The  ninth  allegation  is  that  the  last  described  note  and  mort- 
gage were  made,  executed  and  delivered  for  the  purpose  of  re- 
newing the  said  note  and  mortgage,  dated  March  21,  1896,  to- 
gether with  the  accrued  interest  thereon,  which  said  promissory 
note  last  above  described  is  the  identical  note  first  above  de- 
scribed, with  the  interest  included  therein,  and  is  a  renewal 
thereof. 

The  tenth  allegation  is  that  default  has  been  made  in  the  said 
chattel  mortgage  and  the  said  notes  in  this :  that  the  said  notes 
have  long  since  matured  and  remain  wholly  and  entirely  un- 
paid. 
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The  deyenth  allegation  la  that  prior  to  the  inatitation  of  this 
proceedings  plaintiff  prea^ted  to  the  adniiniatrator  of  the  estate 
of  Jas.  W.  Beid  his  claim  baaed  upon  said  note^  and  at  the  time 
of  presenting  the  aame  baaed  hia  claim  npon  a  copy  of  the  note 
and  mortgage  referred  to^  and  that  the  same  waa  duly  allowed 
as  a  secured  claim  against  said  estate  by  the  administrator  there* 
ot,  which  allowance  was  approved  by  the  probate  court  of  Nez 
Perce  county. 

The  twelfth  acts  out  that  there  is  due  on  said  note  as  renewed 
and  secured  by  said  mortgage  the  sum  of  $504,  with  interest  on 
$344  thereof  at  twelye  per  cent  per  annum  from  February  10, 
1903. 

The  thirteenth  alleges  that  the  Lewiston  National  Bank,  a 
corporation^  and  J.  B.  Morris,  have,  or  claim  to  have,  some  in- 
terest in  the  property  herein  described  and  described  in  the  here- 
to annexed  exhibit  as  mortgagees,  encumbrancers  or  purchasers, 
the  exiact  nature  of  which  is  unknown  to  plaintiff,  and  which 
interest  is  subsequent,  subject,  prior  and  junior  to  plaintiff's 
said  mortgage,  and  said  corporation  and  said  Morris  are  made 
parties  hereto  by  reason  of  such  adverse  interest. 

The  prayer  is :  1.  That  plaintiff's  mortgage  dated  March  21, 
1896,  and  promissory  note  of  the  same  date  for  the  sum  of 
$331  be  revived,  and  that  said  promissory  note  and  chattel 
mortgage  as  renewed  and  revived  be  foreclosed. 

2.  That  the  defendant  and  the  estate  of  Jas.  W.  Beid^  de- 
ceased, be  foreclosed  of  all  equity  of  redemption;  that  the  mort- 
gaged properiy  be  sold  and  the  proceeds  applied  to  the  payment 
of  the  costs  and  expenses  in  this  action  and  of  counsel  fees  in 
the  sum  of  $60,  and  the  amount  due  on  said  note  and  mortgage 
with  interest  from  February  10,  1903,  at  twelve  per  cent  per  an- 
num ;  that  the  estate  of  Jas.  W.  Beid,  deceased,  be  adjudged  to 
pay  any  deficiency  that  may  remain  after  applying  all  of  said 
money  as  aforesaid  and  for  costs  of  suit 

The  answer  admits  the  corporate  existence  of  the  First  Na- 
tional Bank  of  Lewiston  as  alleged  in  the  complaint,  also  that 
Jas.  W.  Beid  died  intestate,  as  alleged,  and  that  Jas.  B.  Lydon 
was  appointed  administrator  of  his  estate  and  as  such  admits 
his  possession  of  the  property  in  controversy.    That  the  schedule 
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of  law  bods  set  foTth  in  the  complaint  constitnte  a  part  of  the 
law  library  of  said  Beid ;  that  prior  to  the  commenoement  of  thia 
action  plaintiff  presented  his  claim  based  upon  said  note,  and 
that  the  same  was  duly  allowed  as  a  secured  claim  against  the 
said  estate  by  the  administrator,  which  allowance  was  approved 
by  the  probate  conrt  of  Nez  Perce  county.  That  J.  B.  Morris 
claims  to  have  an  interest  in  the  property  in  controyersy,  and 
avers  that  said  Morris  is  a  preferred  creditor  of  said  estate  to 
the  amount  of  $559. 

For  a  second  and  separate  affirmative  defense  the  defendants 
aver  that  the  right  of  plaintiff  to  maintain  an  action  on  the 
note  and  mortgage  alleged  to  have  been  executed  by  said  Beid 
March  21,  1896,  was  barred  by  the  provisions  of  section  4052, 
Bevised  Statutes  of  Idaho,  before  the  commencement  of  this 
suit- 
As  a  third  and  separate  affirmative  defense  defendants  aver 
that  the  property  covered  by  the  pretended  mortgage  dated  June 
28,  1900,  is  exempt  from  execution  under  the  laws  of  this  state, 
for  the  reason  that  Beid  was  a  married  man  at  the  time  of  the 
execution  of  said  pretended  mortgage  and  that  his  wife  did 
not  sign  said  pretended  mortgage,  hence  it  is  void  as  to  subse- 
quent creditors. 

Upon  the  issues  thus  framed  the  case  was  tried  and  the  court 
made  its  findings  of  fact  and  conclusions  of  law. 

The  findings  on  the  disputed  issues  are  as  follows:  That  on 
ihe  twenty-first  day  of  March,  1896,  Jas.  W.  Beid  executed  and 
delivered  to  John  P.  Vollmer  his  promissory  note  for  $331. 
That  to  secure  the  payment  of  said  note  said  Jas.  W.  Beid  made 
and  executed  the  mortgage  dated  March  21,  1896,  mortgaging 
the  property  described  in  said  mortgage;  then  follows  a  de- 
scription of  the  property  as  appears  in  the  complaint.  That 
subsequently,  to  wit,  the  twenty-eighth  day  of  Jime,  1900,  said 
Beid  renewed  said  note  and  mortgage,  and  for  the  purpose  of 
renewing  said  note  and  mortgage  said  Beid  on  same  day  exe- 
cuted and  delivered  to  said  Vollmer  his  promissory  note  for 
$344  and  his  certain  acknowledged  indenture  renewing  said 
mortgage,  thereby  renewing  the  said  note  and  continuing  in 
full  force  and  effect  said  mortgage  bearing  date  March  21, 1896. 
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That  default  has  been  made  in  the  payment  of  said  chattel 
mortgage  and  said  note^  and  that  said  notes  have  long  since 
matured  and  remained  wholly  and  entirely  unpaid.  That  there 
is  now  due,  owing  and  unpaid  on  the  said  promissory  note  dated 
Jime  28^  1900,  in  principal  and  interest,  the  sum  of  $481.38. 
That  all  the  material  allegations  of  plaintiflE^s  complaint  are 
found  to  be  supported  by  the  evidence  and  true.  That  all  the 
material  allegations  and  averments  of  defendant's  answer  in 
conflict  with  the  foregoing  findings  are  found  to  be  unsupported 
by  the  evidence  and  not  true.  That  said  note  dated  June  28, 
1900,  and  the  note  dated  March  21,  1896,  and  said  mortgage 
oated  March  21,  1896,  are  found  to  be  not  barred  by  the  stat- 
utes of  limitations  as  alleged  in  defendant's  answer.  That  the 
allegations  contained  in  defendant's  second  and  third  affirma- 
tive defense  are  found  to  be  unsupported  by  the  evidence  and 
not  true. 

The  conclusions  of  law  follow  the  foregoing  findings  of  fact 
Counsel  for  appellant  in  his  brief  says  the  points  to  be  de- 
termined are  as  follows:  1.  Is  the  note  of  June  28,  1900,  a 
renewal  of  the  chattel  mortgage  of  March  21,  1896  ?  2.  Is  the 
chattel  mortgage  of  June  28th  executed  in  accordance  with  the 
laws  of  the  state  of  Idaho  ?  3.  Was  the  right  of  action  based  on 
the  note  and  chattel  mortgage  executed  on  the  twenty-first  day 
of  March,  1896,  at  the  time  of  the  commencement  of  this  action 
under  the  laws  of  this  state  ?  4.  Can  lien  of  the  note  and  mort- 
gage be  extended  by  the  contract  of  the  parties  to  the  preju- 
dice of  the  intervening  rights  of  third  persons  without  their 
concurrence? 

There  does  not  seem  to  be  any  question  but  that  the  de- 
ceased, Beid,  executed  and  delivered  the  note  and  chattel  mort- 
gage dated  March  23,  1896;  neither  is  the  execution  and  de- 
livery of  the  note  and  chattel  mortgage  of  date  Jime  28,  1900, 
by  deceased,  Beid,  to  John  P.  VoUmer  questioned,  as  shown 
by  the  record.  The  good  faith  and  honesty  of  purpose  of 
neither  deceased  or  VoUmer  is  called  in  question  in  either  trans- 
action. It  is  also  beyond  question  that  deceased  at  the  time 
of  the  execution  and  delivery  of  the  notes  and  mortgages  in 
both  transactions,  and  for  a  number  of  years  prior  thereto,  had 
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resided  in  the  city  of  Lewiston,  this  state,  and  his  wife  during 
all  this  time  had  resided  in  the  state  of  North  Carolina,  never 
at  any  time  claiming  her  residence  in  Idaho.  It  is  further 
shown  by  the  record  that  she  is  not  in  court  claiming  any  relief 
under  the  exemption  laws  of  this  state. 

The  contention  of  counsel  for  appellant  is  based  upon  the 
theory  that  the  note  and  mortgage  of  June  28,  1900,  is  not  in 
any  sense  a  renewal  of  the  note  and  mortgage  of  date  March 
21,  1896,  hence  a  new  contract,  and  subject  to  the  terms  and 
conditions  of  the  statute  then  in  force  relative  to  chattel  mort- 
gages. The  statute  referred  to  is  found  in  Session  Laws  of 
1899,  page  292,  and  is  as  follows:  '*No  personal  property  of 
either  husband  or  wife  that  is  exempt  by  law  from  execution 
shall  be  mortgaged  by  either  husband  or  wife  without  a  joint 
concurrence  of  both.**  And  in  support  of  this  position  we  are 
cited  to  Kindall  v.  Lincoln  Hdw.  etc.  Co.,  8  Idaho,  664,  70  Pac. 
1056.  This  was  an  action  to  foreclose  a  chattel  mortgage  on 
a  certain  growing  crop  on  the  land  of  defendant  Kindall  and 
his  wife,  who  were  residing  together  in  the  state  of  Idaho,  the 
action  being  a  joint  one  of  husband  and  wife  to  enjoin  the 
sale  of  the  crop  under  the  exemption  laws  of  the  state.  This 
case  is  not  decisive  of  the  one  at  bar  for  the  reason  that  the 
real  parties  in  interest  invoked  the  exemption  laws  of  the  state, 
and  for  the  further  reason  that  there  is  no  question  of  renewal 
of  the  note  and  mortgage,  the  entire  transaction  being  under 
the  laws  as  they  now  exist  relative  to  exemption  of  chattel 
properly. 

Our  attention  is  also  called  to  Willows  v.  Rosensiein,  5  Idaho, 
305,  48  Pac.  1067.  The  syllabus  says:  "The  plaintiff  gave  to 
defendant  a  chattel  mortgage  to  secure  an  indebtedness  of  some 
$341;  subsequently  plaintiff  and  his  copartner  becoming  in- 
debted to  defendant,  they  jointly  executed  to  the  defendant 
a  chattel  mortgage  upon  property  belonging  to  the  firm  for 
the  sum  of  $1215,  in  which  was  included  the  amount  of  said 
first  mortgage  of  $341.  He  mortgage  for  $1215  was  sub- 
sequently paid  in  full.  By  an  agreement  between  plaintiff  and 
defendant  the  latter  was,  however,  to  hold  said  first  mortgage 
as  security  for  an  individual  indebtedness  existing  and  to  arise 
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from  future  advances  to  be  made  by  defendant  to  plaintifL 
Such  agreement  is  contrary  to  the  provisions  of  section  3551, 
Bevised  Statutes  of  Idaho/' 

The  contention  of  learned  counsel  for  appellant  is  not  sup-^ 
ported  by  this  case.  In  the  opinion  which  was  written  by  Mr. 
Justice  Huston  and  concurred  in  by  his  associates.  Justices 
Sullivan  and  Quarles,  we  find  the  following  language:  ^^The 
taking  of  new  or  additional  security  for  the  same  debt  does 
not  always  operate  as  a  release  or  cancellation  of  the  original 
security;  a  new  mortgage  and  note  are  payment  of  the  old  se- 
curity when  such  is  the  agreement  or  understanding  of  the 
parties;  citing  Jones  on  Mortgages^  sec.  645;  Brown  v.  Dunckel, 
46  Mich.  29,  8  N.  W.  637;  2  Jones  on  Mortgages,  sec.  926.'^ 

If  we  are  to  follow  this  case — and  we  can  see  no  reason  why 
we  should  not — it  is  decisive  of  the  question  before  us  for  con- 
sideration. In  the  mortgage  of  June  28,  1900,  following  the 
description  of  the  property,  we  find  the  following  language: 
^'And  the  same  books  heretofore  mortgaged  by  said  first  party 
to  John  P.  VoUmer  on  the  twenty-first  day  of  March,  1896, 
this  mortgage  being  a  renewal  of  said  mortgage  given  on  th!s 
twenty-first  day  of  March,  1896.^^  Can  there  be  any  misappre- 
hension of  the  intention  of  the  parties  to  this  transaction? 

It  is  next  urged  by  counsel  for  appellant  that  owing  to  the 
fact  that  the  second  mortgage  covered  all  the  books  of  the  first 
and  seven  additional  volumes,  and  that  the  consideration  waa 
$331  in  the  first  note  and  $344  in  the  second,  and  also  that 
the  rate  of  interest  was  different  as  stipulated  in  the  notes,  and 
the  amount  provided  for  as  attorneys'  fees  in  case  of  fore- 
closure was  not  the  same  in  the  two  notes,  that  the  second  note 
and  mortgage  became  a  new  contract  and  in  no  sense  a  renewal 
of  the  old. 

Under  the  facts  in  this  case  we  cannot  give  our  assent  to 
this  contention.  The  entire  record  shows  honest  dealing  and 
the  best  of  faith  on  the  part  of  Mr.  Yollmer  and  the  deceased, 
Beid,  to  keep  the  original  security  alive.  When  the  new 
note  and  mortgage  were  given,  the  legal  rate  of  interest  as  then 
provided  for  by  law  was  incorporated  into  the  notes,  the  dif- 
ference between  $331,  the  original  note,  and  $344,  the  new 
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one,  was  doubtless  the  interest  due  on  the  old  note  aa  agreed 
upon.  The  $80  additional  attorney's  fee  provided  for  in  the 
new  note  was  evidently  agreed  npon.  (See  Kelley  et  al.  v. 
Leaehman,  3  Idaho,  629,  33  Pac.  44.)  It  might  be  well  to  sag* 
jgest  that  the  deceased,  Beid,  was  a  lawyer  of  known  ability  all 
«over  the  state,  hence  it  cannot  be  said  that  he  did  not  fully 
understand  the  transaction  and  did  not  intend  to  do  just  what 
lie  stated  in  the  mortgage  to  renew  the  original  debt. 

Other  errors  are  assigned,  but  in  our  view  of  the  case  it  is 
nmnecessary  to  pass  upon  them. 

The  judgment  is  a£Srmed  with  costs  to  respondent 

Sullivan,  C.  J.,  concurs  in  conclusion  reached. 

AILSHIE,  J.,  Concurring. — ^I  desire  to  place  my  concurrence 
entirely  upon  Hie  proposition  that  the  transaction  of  June  28, 
1900,  was  a  renewal  of  the  contract  and  obligation  of  March 
21,  1896.  This  renewal  kept  the  original  contract  alive  and  in 
iforce  and  entitled  the  plaintiff  to  the  relief  granted. 


(June  17,  1904.) 

VILLAGE  OP  ST.  ANTHONY  v.  BBANDON. 
[77   Pac   822.] 

<2lTT   QB  VnJLAGE   ObdINAHCE— TiTIX — SUFFICIElfCT   OF. 

1.  The  title  to  an  ordinanoe  of  a  city  or  village  in  this  state, 
to  wit,  "An  ordinance  regulating  and  licensing  liquor  dealers 
within  the  Tillage  of  St  Anthony/'  is  sufficient  where  the  ordinanoe 
provides  for  the  payment  of  a  fixed  sam  for  retail  liquor  dealers 
only,  and  prohibits  the  business  of  running  a  restaurant  or  lunch 
oounter  in  connection  therewith  or  in  the  same  room,  and  also 
requires  the  doors  to  be  closed  on  Sunday,  and  also  prohibits  music, 
singing  and  dancing  in  the  room  occupied  as  a  saloon. 
(Syllabus  by  the  court) 

APPEAL  from  District  Courts  Fremont  Comity.    James 
IL  Stevens^  Judge. 

Judgment  for.  respondent,  from  which  defendant  appeals. 
Affirmed. 
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Argument  for  Appellants. 

The  facts  are  stated  in  the  opinion. 

Hawley,  Puckett  &  Hawley  and  King  &  Millsaps,  for  Ap- 
pellants. 

Had  the  plaintiff^  said  board  of  trustees^  power  or  right  to 
enact  that  portion  of  said  ordinance  making  it  unlawful  to 
carry  on,  or  allow  to  be  carried  on,  any  other  business  in  the 
same  room  wherein  intoxicating  liquors  are  sold?  We  are 
aware  that,  imder  the  prorisions  of  section  1916  of  the  Political 
Code  of  Idaho,  and  especially  subdiyision  15  thereof,  the  viU 
lage  trustees  have  the  right  to  license,  regulate  and  prohibit 
the  selling  or  giving  away  of  any  intoxicating  malt,  vinous, 
mixed  or  fermented  liquors.  But  this  provision  of  the  ordi- 
nance in  question  is  not  for  the  purpose,  nor  does  it  regulate 
the  sale  of  liquors,  but  it  is  purely  and  simply  an  attempt 
to  regulate  a  legitimate  business,  and,  we  might  say,  to  even 
go  further,  and  prohibit  the  carrying  on  of  any  legitimate  busi- 
ness in  the  same  room  where  intoxicating  liquors  are  sold,  and 
is  certainly  against  public  policy,  as  being  in  restraint  of  trade. 
If  the  village  trustees  can  prohibit  flie  carrying  on  of  any  other 
business  in  the  same  room  wherein  intoxicating  liquors  are 
sold,  they  could  certainly  extend  it  to  the  same  block,  the  same 
street,  or,  why  not,  even  go  so  far  as  to  say  that  no  other  busi- 
ness could  be  carried  on  in  the  same  town  where  intoxicating 
liquors  are  sold.  (XJ.  S.  Const,  14th  Amendment)  The 
ordinance  in  question  is  clearly  class  legislation  under  the 
decisions  and  definitions  given  by  the  authors,  as  it  does  not 
affect  all  alike  belonging  to  the  same  class;  in  other  words, 
it  only  affects  those  dealers  who  sell  liquor  to  be  drank  in,  on 
or  about  the  premises  where  sold,  or,  as  a  matter  of  fact,  re- 
tail liquor  dealers.  The  ordinance  does  not  pretend  to  license 
or  regulate  the  sale  of  liquors  not  to  be  drank  in,  on  or  about 
the  premises  where  sold,  or  by  druggists.  The  whole  proposi- 
tion in  a  nutshell  is  simply  this:  It  attempts  to  regulate  the 
sale  of  liquors  at  retail,  but  not  the  sale  of  liquors  at  whole- 
sale, or  by  druggists,  which,  we  contend,  is  clearly  class  legis- 
lation, as  all  ordinances  must  be  impartial,  fair  and  general. 
(Ex  parte  Fnmk,  52  Cal.  606,  28  Am.  Bep.  642;  Dillon's  Mu- 
nicipal Corporations,  sec.  266;  CUy  of  Cario  v.  Feuchter  et  ah. 
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159  lU.  116,  42  N.  E.  308;  City  of  Monmouih  v.  Popel  ei  al., 
183  ni.  634,  66  N.  B.  348.) 

Caleb  Jones,  for  Bespondent. 

It  is  suggested  that  tiie  subject  of  the  ordinance  is  not  clearly 
expressed  in  the  title  of  the  ordinance,  the  title  being  as  fol- 
lows: ''An  ordinance  regulating  and  licensing  liquor  dealers 
within  the  village  of  St  Anthony.''  {State  v.  Beattie,  16  Mo. 
App.  131;  In  re  Wilson,  32  Minn.  145,  19  N.  W.  723;  Smith's 
Modem  Law  of  Municipal  Corporations,  sec.  617;  Horr  ft  Be- 
mis  on  Municipal  Police  Ordinances,  sec.  71 ;  State  v.  Cantieny, 
34  Minn.  1,  24  N.  W.  461;  State  v.  Gut,  13  Minn.  (GU.  315) 
341;  State y.  Cassidy,  22  Minn.  312,  21  Am.  Bep.  765;  Board 
of  Supervisors  of  Ramsey  Co.  v.  Heenan,  2  Minn.  (Gil.  281) 
330;  Tuttle  v.  Stout,  7  Minn.  (Gil.  374),  465,  82  Am,  Dec. 
108;  City  of  St.  Paul  v.  Colter,  12  Minn.  (Gil.  16)  49,  90 
Am.  Dec.  278.)  Examples  of  reasonable  ordinances  with  simi- 
lar provisions  to  that  of  the  ordinance  in  question  can  be  found 
in  Horr  ft  Bemis  on  Municipal  Police  Ordinances,  sec.  130; 
State  V.  Preston,  48  Vt.  12;  Ritchie  v.  Zaiesky,  98  Iowa,  689, 
67  N".  W.  399 ;  Brown  v.  Lutz,  36  Neb.  627,  54  N.  W,  860. 
Had  the  plaintiff's  said  board  of  trustees  power  or  right  to 
enact  that  portion  of  said  ordinance  making  it  unlawful  for 
persons  engaged  in  Ihe  sale  of  intoxicating  liquors  to  permit 
the  door  or  doors  of  their  place  of  business  to  be  opened  on 
Sunday?  I  contend  that  this  regulation  is  in  the  interest  of 
decency  and  morality,  and  the  power  to  make  such  a  regula- 
tion concerning  the  acts  of  liquor  dealers  is  given  to  the  vil- 
lage trustees  in  their  plenary  power  to  completely  prohibit.  It 
is  a  usual  regulatiixi,  probably  the  most  common  of  all  regula- 
tions in  connection  with  the  liquor  business,  as  the  following 
decisions  will  show :  Kurtz  v.  People,  33  Mich.  279 ;  McNiel  v. 
State,  92  Tenn.  719,  23  S.  W.  62;  State  v.  Harris,  60  Minn. 
128,  62  N.  W.  387,  631;  Theisen  v.  McDavid,  34  Fla.  440,  16 
South.  321,  26  L.  E.  A.  234;  Ez  parte  Ahram,  34  Tex.  Cr.  App. 
10,  28  S.  W.  818. 

STOCKSLAGEE,  J.— This  case  was  submitted  to  the  lower 
court  on  an  agreed  statement  of  facts,  to  wit: 
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1.  That  the  plaintiff,  the  village  of  St  Anthony,  is  a  mu- 
nicipal corporation  duly  and  regularly  organized  and  existing 
under  and  by  virtue  of  the  laws  of  the  state  of  Idaho,  and  is 
a  village,  and  situated  in  Fremont  county,  in  the  state  of  Idaho; 
that  M.  E.  Jamison,  B.  C.  Bowers,  W.  C.  Yager,  W.  W.  Yoe- 
mans  and  J.  L.  Pratt  are  the  duly  qualified  and  acting  board 
of  trustees  of  the  village  of  St.  Anthony;  that  M.  E.  Jtjanaaa, 
is  the  duly  qualified  and  acting  chairman  of  the  board  of  tms* 
tees,  and  that  Charles  G.  Bowerman  is  &e  duly  qualified  and 
acting  clerk  of  the  said  board. 

2.  That  the  defendants,  Thomas  J.  Brandon,  Jr.,  and  J.  C. 
Brandon,  are  partners  and  doing  business  under  the  firm  name 
and  style  of  Brandon  Brothers  in  said  village  of  St  Anthony, 
in  Fremont  county,  state  of  Idaho,  as  proprietors  and  keepers 
of  a  saloon,  wherein  they  sell  and  dispose  of  spirituous,  malt 
and  fermented  liquors  and  wines  to  be  drank  on  the  premises 
where  sold,  and  cigars,  and  that  they  have  been,  and  are  now, 
engaged  in  said  business  at  said  place. 

3.  That  on  the  fourteenth  day  of  July,  1903,  at  a  regular 
meeting  of  the  board  of  village  trustees  of  said  village  of  St 
Anthony,  an  ordinance  No.  90  was  regularly  presented  to  said 
board  of  village  trustees,  for  their  action  thereon,  which  said 
ordinance  and  the  title  thereof  is  in  substance  following: 

^'An  Ordinance  Begulating  and  Licensing  Liquor  Dealers  With- 
in the  Village  of  St  Anthony." 

Section  1  prohibits  the  sale  of  liquors  of  any  kind  to  be 
drank  in,  on,  or  about  the  premises  where  sold,  without  first 
procuring  a  license  and  giving  a  bond  as  hereinafter  provided. 

Section  2  requires  all  applications  to  sell  liquors  to  be 
drank  in;  on,  or  about  the  premises  to  be  made  to  the  board 
of  trustees  in  writing,  setting  forth  Ihe  names  of  the  parties 
and  a  description  of  the  place  wherein  it  is  proposed  to  com- 
menoe  and  conduct  said  business. 

Section  3  provides  that  before  any  license  is  issued  ihe  ap- 
plicant shall  produce  before  the  board  of  trustees  the  receipt 
of  the  villa^  treasurer  showing  payment  of  the  amount  due 
for  such  license,  and  execute  and  deliver  to  said  board  a  bond 
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to  the  state  of  Idaho,  in  the  penal  sum  of  $1^000,  with  at  least 
two  good  sureties. 

Section  4  provides  that  each  application  shall  pay  the  sum 
of  $75  per  quarter  for  such  license,  and  no  license  under  the 
provision  of  the  ordinance  shall  be  issued  for  a  longer  period 
than  three  months. 

Section  5  provides  for  a  revocation  of  a  license  in  case 
of  a  violation  of  any  of  the  provisions  of  the  ordinances  of  the 
village  or  of  the  penal  statute  of  the  state^  and  makes  it  the 
duty  of  the  board  of  trustees  to  revoke  such  license  in  case 
of  any  such  violation. 

Section  6  permits  druggists  to  sell  wines  and  liquors  for 
sacramental,  mechanical^  medicinal  and  scientific  purposes  with- 
out a  license. 

Section  7  provides  that  on  the  presentation  of  an  appli- 
cation to  the  board  of  village  trustees^  they  shall  on  the  ap- 
proval of  the  bond  direct  the  clerk  to  issue  such  license. 

Section  8  provides  that  the  license  shall  specify  by  name 
the  person,  firm  or  corporation  to  whom  it  shall  issue,  and  shall 
designate  the  particular  place  at  which  the  business  shall  be 
carried  on. 

Section  9  provides  Ihat  any  person  licensed  as  aforesaid, 
or  any  person  refusing  or  neglecting  to  obtain  a  license  as 
herein  provided,  who  shall  sell,  give  away  or  otherwise  dispose 
of  any  intoxicating  drink  at  any  time  during  the  first  day  of 
the  week,  commonly  called  Sunday,  except  he  be  a  druggist, 
and  then  only  for  medicinal  purposes  upon  the  prescription 
of  a  regularly  licensed  physician,  shall  be  deemed  guilty  of  a 
misdemeanor. 

Section  10  prohibits  any  idiotic  person  or  any  minor  under 
the  age  of  twenty-one  years,  or  any  female,  to  enter,  be  or  remain 
in  said  place. 

Section  11  prohibits  any  other  business  to  be  carried  on 
in  the  same  place  or  room,  or  to  permit  the  door  or  doors  to 
be  opened  on  Sunday  or  allow  the  door  or  doors  to  be  used  as 
a  means  of  egress  or  ingress  or  entrance  or  exit  to  any  other 
room  where  any  other  different  class  of  business  is  carried 
on. 

Idaho,   Vol.    10-14 
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Section  12  pTohibits  any  dancings  muBic^  singing  or  loud 
or  boifiteroQS  talking  or  any  disorderly  conduct  on  the  premises 
where  intoxicating  liquors  are  sold. 

Section  13  provides  punishment  for  violation  of  any  of  the 
provisions  of  the  ordinance. 

It  is  stipulated  tiiat  the  ordinance  was  regularly  passed  and 
approved  by  the  chairman  of  the  board  of  trustees  and  there- 
after publihed;  that  appellants  have  no  license  for  carry* 
ing  on  the  business  as  retail  liquor  dealers  from  the  vil- 
lage of  St  Anthony,  and  have  not  paid  the  sum  required  by 
the  ordinance  to  said  village  or  any  officer  thereof,  neither  have 
they  applied  for  a  license  or  executed  the  bond  provided  for 
by  the  ordinance.  That  appellants  have  for  three  months  last 
past  permitted  one  William  Weller  to  carry  on,  under  and  by 
virtue  of  a  lease  and  rental  made  with  the  said  Weller  expir- 
ing on  June  30,  1904,  the  business  of  keeping  a  restaurant  and 
lunch  stand  in  the  same  room  wherein  they  carry  on  their  said 
business. 

The  questions  submitted  are: 

1.  Is  the  ordinance  in  question,  or  any  portion  thereof,  a 
valid  and  existing  ordinauce  of  said  village  of  St.  Anthony? 
Have  the  defendants  any  right  to  carry  on  their  said  business 
without  first  procuring  a  license  from  the  said  village? 

2.  Is  that  portion  of  said  ordinance  requiring  retail  liquor 
dealers  to  give  a  bond  and  procure  a  license  before  carrying 
on  or  engaging  in  said  business  within  the  power  of  the  board 
of  trustees  of  plaintiff  to  enact? 

3.  Had  the  plaintiff's  said  board  of  trustees  power  or  right 
to  enact  that  portion  of  said  ordinance  making  it  unlawful  to 
carry  on,  or  allow  to  be  carried  on,  any  other  business  in  the 
same  room  wherein  intoxicating  liquors  are  sold? 

4.  Had  the  plaintiff's  said  board  of  trustees  power  or  right 
to  enact  that  portion  of  said  ordinance  making  it  unlawful  for 
persons  engaged  in  the  sale  of  intoxicating  liquors  to  permit 
the  door  or  doors  of  their  place  of  business  to  be  opened  on 
Sunday? 

6.  Had  the  said  board  of  trustees  any  power  or  right  to  pass 
that  portion  of  said  ordinance  making  it  unlawful  for  a  per- 
son engaged  in  the  sale  of  intoxicating  liquors  to  permit  sing- 
ing, music  or  dancing  in  his  or  their  place  of  business? 
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Findings  of  fact  and  conclnsions  of  law  were  waived  and  the 
judgment  of  fhe  trial  conrt  sustained  each  and  every  provision 
of  the  ordinance  save  and  except  that  part  requiring  retail  liquor 
dealers  to  give  a  bond  to  procure  a  license.  This  part  is  held 
invalid  but  without  affecting  the  remainder  of  said  ordinance. 

The  first  contention  of  counsel  for  appellant  is  that  the  sub- 
ject of  the  ordinance  is  not  clearly  expressed  in  its  title  as 
required  by  section  1910,  Political  Code;  Session  Laws  1893, 
page  122,  section  79;  Session  Laws  of  1899,  page  209,  section 
83.  He  particular  part  of  this  section  to  which  our  atten- 
tion is  called  is  as  follows:  ''An  ordinance  shall  contain  no 
subject  which  shall  not  be  clearly  expressed  in  its  title.''  Much 
depends  upon  the  construction  to  be  given  to  the  language  above 
quoted,  construed  in  connection  with  flie  title  to  the  ordinance 
under  consideration. 

It  is  earnestly  insisted  by  learned  counsel  for  appellant  that 
by  examining  the  ordinance  it  is  shown  that  it  regulates  the  sale 
of  spirituous,  malt  or  fermented  liquors  or  wines,  etc.,  but  ac- 
cording to  the  title  it  only  pretends  to  regulate  and  license  the 
dealer,  and  not  the  sale,  as  it  does  in  the  body  of  the  ordinance. 
And,  again,  the  title  simply  refers  to  liquor,  while  in  the  first 
section  of  the  ordinance  it  specifies  spirituous  malt  or  fermented 
liquor  or  wines;  in  other  words,  intoxicating  liquors.  It  is 
not  contended  by  counsel  for  appellant  that  the  village  of  St. 
Anthony  by  proper  ordinance  or  ordinances  may  not  do  all  that 
is  claimed  for  this  ordinance,  except  that  part  requiring  a  bond 
before  a  license  can  issue.  It  is  conceded  by  counsel  for  re- 
spondent that  the  holding  of  the  court  on  this  issue  submitted 
is  correct,  and  hence  we  are  not  called  upon  .to  pass  on  this 
question. 

As  we  read  the  record  and  briefs  in  this  case,  a  disposition  of 
the  question  of  the  sufficiency  of  the  title  to  the  ordinance  dis- 
poses of  all  the  questions  submitted  to  the  lower  court  and  here 
for  review  on  this  appeal.  Section  256  of  Dillon  on  Municipal 
Corporations  is  cited  by  counsel  for  appellant  to  support  the 
contention  that  the  ordinance  attempts  to  regulate  the  sale  of 
liquors  at  retail,  but  not  the  sale  of  liquors  at  wholesale,  or  by 
druggists,  which  it  is  urged  is  class  legislation.  Mr.  Dillon 
says :  "As  it  would  be  unreasonable  and  unjust  to  make,  under 


Digitized  by  VjOOQIC 


212  Village  of  St.  Anthony  v.  Brandon.     [10  Idaho, 

Opinion  of  the  Court — Stockslager,  J. 

the  same  ciTCumstaiiceB,  an  act  done  by  one  person  penal^  and  if 
done  by  another  not  so,  ordinances  which  have  this  effect  can- 
not be  sustained.  Special  or  unwarranted  discrimination,  or  un- 
just or  oppressive  interference  in  particular  cases,  is  not  to  be 
allowed.  The  powers  vested  in  municipal  corporations  should, 
as  far  as  practicable,  be  exercised  by  ordinances  general  in  their 
nature  and  impartial  in  their  operation.''  The  soundness  of  this 
principle  cannot  be  questioned,  but  attention  must  be  given 
to  the  language  of  the  author,  to  wit,  "under  the  same  circum- 
stances.'' Can  it  be  said  that  the  same  conditions  or  tiie  same 
circumstances  exist  where  the  druggist  sells  on  prescriptions  or 
for  certain  prescribed  purposes,  or  the  wholesale  deder,  who 
only  sells  in  large  quantities,  as  where  the  retail  dealer  keeps 
his  place  of  business  open  especially  for  the  retail  of  his  liquors  ? 
Common  observation  teaches  that  a  very  different  state  of  facts 
exist  City  of  Cairo  v.  Feuchter  et  al,  159  111.  115,  42  N".  E. 
308,  is  also  cited  in  support  of  the  same  contention  of  appellants. 
In  this  case  the  ordinance  provided  that  any  wholesale  liquor 
dealer  might  be  granted  a  license  upon  payment  of  $100  to  the 
city  treasurer.  Another  section  of  the  same  ordinance  pro- 
vided that  the  ordinance  shall  not  apply  to  persons  who  shall 
have  a  valid  license  for  the  sale  of  liquors  in  less  quanti- 
ties than  one  gallon.  It  would  seem  that  the  city  attempted  by 
this  ordinance  to  grant  a  retail  dealer  a  license  to  do  a  whole- 
sale business  without  requiring  him  to  pay  a  wholesale  dealer's 
license,  thus  discriminating  against  the  wholesale  dealer. 

The  ordinance  under  consideration  does  not  go  to  this  length; 
there  is  no  discrimination  between  parties  engaged  in  the  same 
kind  of  business.  The  entire  ordinance  is  leveled  at  the  busi- 
ness of  retail  liquor  dealers;  whether  the  village  has  an  ordi- 
nance regulating  wholesale  dealers  we  are  not  informed,  nor  is 
it  material  for  the  determination  of  this  question.  Section  6 
of  the  ordinance  permits  druggists  without  a  license  to  sell 
wines  or  liquors  for  sacramental,  mechanical,  medicinal  and 
scientific  purposes.  This  is  in  no  sense  a  license  to  either  whole- 
sale or  retail  intoxicating  liquors.  If  the  titie  of  this  ordinance 
is  sufficient,  there  is  no  question  of  the  power  of  the  trustees  of 
the  village  of  St.  Anthony  to  require  all  saloons  or  places  where 
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liquors  are  sold  to  be  drank  on  the  premisea — retail  dealers — 
to  remain  closed  on  Sunday;  tiiey  may  also  prohibit  a  restau- 
rant or  lunch  counter  from  being  conducted  in  the  same  room 
where  intoxicating  liquors  are  sold;  likewise  they  may  prohibit 
music,  singing  and  dancing  in  such  places.  Under  the  police 
power  of  the  state  they  may  regulate  the  business  to  be  conducted 
in  the  village,  and  as  said  in  State  v.  Cantieny,  34  Minn.  1,  24 
K".  W.  468 :  "The  one  purpose  and  whole  scope  of  the  ordinance 
is  to  prohibit  certain  acts  derogatory  to  peace,  good  order  and 
morals^  and  to  enforce  the  enactment  of  proper  penalties.'' 

We  think  the  same  can  be  said  of  the  ordinance  under  con- 
sideration, the  sole  purpose  being  to  so  control  the  retail  liquor 
trade  of  the  village  as  to  best  preserve  the  quiet  and  peace  of 
the  citizens.  If  a  restaurant  or  lunch  counter  were  permitted 
to  be  conducted  in  the  room  where  intoxicating  liquors  are  sold, 
it  would  be  an  excuse  for  parties  to  frequent  such  places  on  Sun- 
day, and  in  this  way  the  officers  of  the  village  would  be  hamp- 
ered in  the  enforcement  of  the  ordinance  providing  for  closing 
all  tfuch  places  on  Sunday.  Music,  singing  or  dancing  in  such 
places  is  not  calculated  to  bring  about  peace  and  quiet  for  the 
citizens  of  the  village  who  may  reside  in  the  vicinity  of  such 
places,  and  we  can  see  no  reason  why  the  village  authoritieB 
may  not  control  such  places  in  the  interest  of  good  morals  and 
the  peace  and  quiet  of  the  people. 

The  words  ''regulating''  and  'licensing  liquor  dealers"  as  used 
in  the  title  of  the  ordinance  seem  to  be  the  objectionable  ones 
used  therein.  The  Century  Dictionary  defining  the  word  "regu- 
lating," says:  "It  means  to  put  or  keep  in  order;  as  to  regulate 
the  disordered  state  of  a  nation  or  its  finances." 

In  speaking  of  the  word  "license,"  it  defines  the  word :  "Power 
to  license  conferred  on  a  municipality  is  generally  understood 
to  mean  power  to  regulate  by  prescribing  the  conditions  or  com- 
pliance with  which  the  thing  shall  be  permitted." 

It  is  urged  that  this  ordinance  attempts  to  regulate  other 
classes  of  business.  We  do  not  so  construe  its  language.  There 
id  no  attempt  to  regulate  any  business  except  that  of  retail  liquor 
dealers.  To  say  that  a  restaurant  or  lunch  counter  cannot  be 
omducted  in  the  same  room  where  intoxicating  liquors  are  sold. 
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1x3  be  drank  on  the  premises,  or  that  music  or  dancing  shall  not 
he  permitted  in  such  places,  is  not  an  attempt  to  control  such 
business.  Either  may  be  conducted  elsewhere,  and  there  is  no 
prohibition  in  the  ordinance,  only  it  must  not  be  where  liquors 
are  sold  to  be  drank  on  the  premises,  or,  in  other  words,  a  saloon. 
We  think  the  title  to  the  ordinance  is  sufficient  to  warn  any- 
one who  may  want  to  know  what  is  contained  in  the  ordinance. 
The  purpose  is  to  require  all  retail  liquor  dealers  to  pay  a  license 
fee  to  the  villa^  and  keep  an  orderly  house,  keep  it  closed  on 
Sunday  and  not  permit  music,  singing  or  dancing  to  be  carried 
on  therein.  We  think  the  judgment  of  the  trial  court  should  be 
affirmed,  and  it  is  so  ordered,  witli  costs  to  respondent. 

Sullivan,  C.  J.,  and  Ailshie,  J.,  concur. 


(June   21,   1904.) 

LEWIS  V.  UTAH  CONSTRUCTION  COMPANY. 
[77   Pac.    336.] 

GONTBAOT — BaILBOAD  CONSTBUCTIOW — COMPUklNT — ^DEMUBBEB — ^Es- 
TnCATfeS— CULSSIPICATIOW— BVIDBNCE— VaRIANCK  BBTWEEIC  AL- 
LEGATIONS AND  Pboof— Instructions, 

1.  Ck)inplaiiit  states  a  cause  of  action. 

2.  The  question  of  whether  the  estimates  had  become  an  ac- 
count stated  was  left  to  the  jury  under  proper  instructions, 

3.  Where  a  motion  is  made  to  compel  the  plaintiffs  to  elect  upon 
which  of  several  causes  of  action  or  counts  they  would  proceed  to 
trial,  it  was  not  error  for  the  court  to  reserve  its  decision  and 
thereafter  try  the  case  upon  the  theory  that  said  motion  had  been 
sustained  and  try  the  case  upon  the  first  and  third  causes  of  ac- 
tion stated  in  the  complaint. 

4.  Where  the  parties  to  an  action  testify  to  an  express  contract 
but  differ  as  to  the  amount  to  be  paid  or  the  contract  price  for 
the  services  rendered,  evidence  of  the  actual  cost  of  the  perform- 
ance of  the  work  is  properly  admitted  as  it  may  afford  some  rea- 
sonable ground  for  believing  that  the  contract  was  for  the  price 
nearest  the  cost. 

5.  No  variance  between  the  allegations  and  the  proof  is  deemed 
to  be  material  unless  it  had  actually  misled  the  adverse  party  to 
his  prejudice  in  maintaining  his  action  or  defense  upon  the  merits. 
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6.  Where  certain  material  evidenoe  is  rejected,  but  the  record 
shows  that  the  evidence  rejected  was  giyen  by  another  witness,  the 
error  is  immaterial  and  not  prejudicial. 

7.  Instructions  examined  and  held  to  properly  state  the  law  ap- 
plicable to  the  evidence  introduced  on  the  triaL 

(Syllabus  by  the  court.) 

APPEAL   from   the   District   Court  of   Bannock   County. 
Honorable  Alfred  Budge,  Judge. 

Action  to  recover  balance  due  on  railroad  construction  con- 
tract.   Judgment  for  the  plaintiffs.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

F.  S.  Dietrich  and  Henderson  &  MacmiUan^  for  Appellant. 

All  material  facts  essential  to  the  establishment  of  plaintifb' 
right  should  be  pleaded^  and  if  they  are  not  pleaded  a  general 
demurrer  will  be  sustained.  (Bingham  County  v.  Woodin  at 
ah,  6  Idaho,  284,  55  Fac.  662.)  According  to  the  allegations 
of  the  complaint  plaintiflb  rely  upon  the  estimates  made  and 
furnished  them  by  the  defendant.  These  are  the  estimates  that 
plaintiffs  are  seeking  to  vary  and  repudiate  in  an  action  brought 
almost  two  yeais  after  they  were  furnished  without  an  allega- 
tion of  repudiation  or  of  mistake  or  of  fraud.  Those  monthly 
statements,  together  with  the  final  estimate,  became  an  account 
stated  between  the  plaintiffs  and  defendant  and.  cannot  be  re- 
pudiated unless  through  error,  mistake  or  fraud.  (Hendy  v. 
March,  75  Cal.  566, 17  Fac.  702 ;  Cross  v.  Sacramento  8av.  Bank, 
66  Cal.  462,  6  Fac.  94;  Manchester  Paper  Co.  v.  Moore,  104  N. 
Y.  680,  10  N.  E.  861;  1  Cyc.  of  Law  &  Fr.,  p.  454,  note  88.) 
The  only  issue  framed  by  the  pleadings  in  this  case  was.  What 
w^re  the  terms  of  the  contract?  This  being  the  issue,  we  claim 
that  no  evidence  offered  under  the  second  cause  of  action, 
^'What  was  the  reasonable  value  of  the  work  d(me?'^  would  be 
material  to  prove  the  terms  of  the  contract  (Bliss  on  Code 
Pleading,  2d  ed.,  par.  119;  5  Ency.  of  PL  ft  Pr.,  pp.  326-330.) 
The  questionfl,  'TVhat  per  cent  of  the  work  performed  by  plain- 
tiffs under  their  contract  was  similar  in  character  to  the  work 
done  upon  the  south  end  of  the  Dell  sidetrack  ?^^  This  question 
or  questionB  of  a  similar  import  were  asked  of  plaintiffs'  wit- 
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nesses  and  were  objected  to  on  the  part  of  the  defendant,  for  the 
reason  that  said  questionB  were  immaterial  and  were  not  em- 
braced in  any  issue  presented  by  plaintiffs'  complaint.  It  con- 
stituted a  variance  from  the  allegations  of  the  complaint.  (22 
Ency.  of  PL  &  Pr.  627;  Ohlencamp  v.  Union  Pac.  R,  R.  Co.,  24 
Utah,  240,  67  Pac.  411;  Peay  v.  Soli  Lake  City,  11  Utah,  331, 
40  Pac.  206,  207;  Edd  v.  Union  Pac.  Coal  Co.,  26  Utah,  293^ 
71  Pac.  216,  217.)  Witness  Krebs  was  a  civil  engineer,  called 
on  behalf  of  the  defendant.  Erebs  had  been  over  the  work  a 
number  of  times  and  made  estimates  and  classifications  of  tiie 
work.  Our  defense  was  that  the  defendant  was  doing  this  work 
under  the  directions  and  supervision  of  the  engineers  of  the 
Oregon  Short  line  Bailroad,  and  plaintiffs'  complaint  also  al- 
leges that  all  work  was  done  under  the  directions  and  super- 
vision of  the  engineers  of  the  Oregon  Short  Line  Railroad.  If 
Mr.  Krebs  had  been  permitted  to  have  answered  those  questions, 
he  would  have  explained  fully  to  the  jury  those  apparent  dis- 
crepandes  that  appear  in  these  estimates  that  were  sent  to  the 
plaintiffs.  All  these  estimates  came  from  the  Oregon  Short 
Line  Bailroad;  they  were  first  given  to  tiie  defendant  and  then 
defendant  sent  thmn  to  tiie  plaintiffs.  Erebs  would  have  ex- 
plained to  the  jury  in  detail  that  the  monthly  estimates  were 
only  approximate,  a  sort  of  guess  for  tiie  work  done  until  final 
estimate  came  in;  that  neither  the  railroad  company  nor  the 
defendant  not  the  plaintiffs  would  know  how  much  work  had 
been  done  or  what  its  classification  was  until  tiie  final  estimates, 
and  that  monthly  estimates  are  liable  to  be  changed  entirely  on 
the  final  estimate.  It  would  hardly  seem  necessary  to  cite  au- 
thorities on  the  proposition  that  simple  discrepancies  in  a  writ- 
tei;  account  can  be  explained  by  oral  testimony.  This  proposi- 
tion is  elementary.  (Atlantic  R.  R.  Co.  v.  Bank,  19  Wall.  648, 
22  L.  ed.  196;  Chicago  v.  Sheldon,  9  Wall.  64,  19  L.  ed.  697; 
Murray  v.  Aiken  Co.,  37  S.  C.  468,  16  S.  E.  147;  Galveston 
Ry.  Co.  V.  Johnson,  74  Tex.  256,  11  S.  W.  1113;  St.  Joseph 
Depot  Co.  V.  Chicago,  89  Fed.  667,  32  C.  C.  A.  284;  Hamickle 
V.  Brown,  46  N.  T.  Sup.  Ct  360;  2  Wharton  on  Evidence,  secs^ 
664,  966;  Jenny  Lind  Co,  v.  Bauer,  11  GaL  194;  Ausserais  v^ 
Naglee,  74  CaL  67, 16  Pac  371.) 
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The  character  and  effect  of  an  averment  that  may  be  uncer- 
tain in  one  of  its  clauses  is  not  limited  to  a  constmction  of  that 
clause  merely,  but  the  averment  is  to  be  considered  as  a  whole, 
and  in  connection  witli  the  entire  complaint.  {Bates  v.  Bab' 
cock,  96  CaL  479,  29  Am.  St  Eep.  133,  30  Pac.  606,  16  L.  E. 
A.  745.)  It  may  be  conceded  that  the  first  cause  of  action  is 
somewhat  ambiguous  in  the  allegations  fixing  the  classification 
under  the  contract,  but  the  defendant  well  knew  and  understood 
what  the  exact  issue  was,  and  by  their  answer  cured  all  am« 
biguity  that  ever  existed  in  the  allegations  of  the  complaint  A 
defect  in  a  complaint  may  be  cured  by  allegations  in  the  answer. 
{8iaie  v.  Thtcm,  6  Idaho,  323,  55  Pac.  858.)  Where  in  an 
action  for  services  both  parties  testify  to  an  express  contract, 
but  differed  as  to  the  amount  to  be  paid,  held  that  evidence  as 
to  the  value  of  such  services  was  properly  allowed.  {Richard-- 
son  V.  McGoldrick,  43  Mich.  476,  5  N.  W.  672;  Campau  v,  Mor- 
an,  31  Mich.  280;  Misner  v.  Darling,  44  Mich,  438,  7  N.  W. 
77,  78;  Kirk  v.  Wolf  Mfg.  Co.,  118  111.  667,  8  N.  E.  815;  Alii- 
son  V.  Earning,  22  Ohio  St  138.)  Where  the  evidence  adduced 
on  both  sides  is  in  direct  confiict  and  pretty  evenly  balanced  as 
to  the  contract  price,  evidence  that  the  cost  of  performance  was 
greatly  in  excess  or  greatly  below  such  contract  price  might  af- 
ford some  reasonable  ground  for  believing  that  the  contract  was 
for  the  priee  nearest  the  cost  {Valley  Lumber  Co.  v.  Smith, 
71  Wis.  304,  5  Am.  St  Sep.  216,  37  N.  W.  412,  413 ;  Rauch 
V.  Scott,  68  Pa.  St  234;  Swain  v.  Cheeney,  41  N.  H.  232; 
Moore  v.  Davis,  49  N.  H.  45,  6  Am.  Bep.  460;  Kidder  v.  Smith, 
34  Vt  294;  Johnson  v.  Harder,  45  Iowa  677;  Abbott's  Trial 
Evidence,  p.  305.)  The  respondents  deny  that  there  is  any 
variance,  but  claim  that  the  proof  made  was  fairly  within  the 
allegations  of  the  complaint  and  the  issues  made  by  the  plead- 
ings. (Idaho  Code  Civ.  Proc.,  sec.  3237.)  Where  the  vari- 
ance is  not  material,  as  provided  in  the  last  section,  the  court 
may  direct  the  facts  to  be  found  according  to  the  evidence, 
or  may  order  an  immediate  amendment  without  costs.  (Idaho 
Code  Civ.  Proc,  sec.  3238;  Hawkins  v.  Pocatello  Water  Co., 
3  Idaho,  766,  35  Pac.  711;  People  v.  Slocum,  1  Idaho,  62-74; 
Lee  V.  Southern  Pac.  R.  R.  Co.,  116  Cal.  97,  58  Am.  St  Bep. 
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140,  47  Pac.  932,  28  L.  R.  A.  71 ;  Thompson  v.  Reno  8av.  Bank, 
19  Nev.  242,  3  Am.  Si  Eep.  883,  9  Pac.  121;  Kelley  v.  Clark, 
21  Mont  291,  69  Am.  St  Eep.  668,  53  Pac.  959,  42  L.  B.  A. 
621 ;  Aulhack  v.  Dahler,  4  Idaho,  654,  43  Pac.  322.)  The  cause 
was  submitted  to  a  disinterested  jury,  who  saw  the  witnesses, 
heard  them  testify,  saw  their  demeanor  on  the  stand,  and  upon 
due  consideration  have  rendered  a  verdict  in  favor  of  respond- 
ents. This  verdict,  to  say  the  very  least  of  it,  is  based  upoa 
conflicting  evidence,  and  the  rule  is  well  settled  that  a  verdict 
based  upon  conflicting  evidence  will  not  be  disturbed  on  appeal. 
(Babcock  v.  Maxwell,  29  Mont.  31,  74  Pac.  64;  Lawrence  v. 
Pederson,  34  Wash.  1,  74  Pac.  1011;  Oreen  v.  Miller  (Ariz.), 
73  Pac.  399  ;Durfee  v.  Seale,  139  CaJ.  603,  73  Pac.  ^35;  Hunter 
V.  Outh  (Colo.  App.),  73  Pac.  1089;  Parke  v.  Boulware,  9 
Idaho,  225,  73  Pac.  19.) 

SULLIVAN,  C.  J.— This  is  an  action  brought  by  the  re- 
spondents as  copartners  against  the  appellant,  the  Utah  Con- 
struction Company,  upon  a  verbal  contract,  to  recover  an  al- 
leged balance  due  for  work  and  labor  performed  by  the  respond- 
ents upon  the  Oregon  Short  line  Bailroad  between  mile-posts 
280  and  290  in  the  state  of  Montana. 

The  complaint  contains  four  separate  counts  or  causes  of 
action,  but  the  trial  proceeded  upon  the  first  and  third  causes 
stated  in  the  complaint  Said  contract  was  entered  into  on  or 
about  the  fifteenth  day  of  May,  1900,  and  the  work  to  be  per- 
formed thereunder  consisted  in  the  construction  of  grades,  fills 
and  embankments  on  the  right  of  way  of  said  railroad  accord- 
ing to  certain  plans  and  under  the  supervision  and  direction 
of  engineers  of  the  railroad  company.  The  respondents  were 
to  be  paid  for  said  work  from  time  to  time  as  the  work  so  done 
by  them  should  be  ascertained  from  estimates  to  be  made  by 
engineers,  and  ten  per  cent  of  the  value  of  all  work  done  was 
to  be  withheld  until  the  work  was  completed,  and  any  balance 
remaining  unpaid  at  that  time  was  to  be  paid  to  tiie  respond- 
ents. It  is  alleged  in  the  complaint  that  the  appellant  agreed 
in  said  contract  to  pay  to  the  respondents  the  sum  of  ten  cents 
per  cubic  yard  for  all  earth  work  done  in  pursuance  of  said 
contract,  which  allegation  is  denied  by  the  answer,  and  it  is 
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averred  therein  that  only  nine  and  one-half  cents  per  cubic 
yard  was  to  be  paid  for  the  earth  work.  It  is  also  alleged  in 
the  complaint  that  the  respondents  were  to  receive  twenty-five 
•cents  per  cubic  yard  for  all  loose  rock  work  done  by  them^  and 
that  by  the  terms  of  said  contract^  all  work  done  by  the  re- 
>spondents  of  a  similar  character  to  the  work  done  on  the  south 
«nd  of  the  sidetrack  at  Dell  station  in  the  state  of  Montana 
fihould  be  classed  as  loose  rock  work  and  paid  for  at  the  rate 
of  tweniy-five  cents  per  cubic  yard;  and  tiiat  in  pursuance  of 
-said  contract  the  loose  rock  work  so  done  under  said  contract 
amounted  to  11.331^  cubic  yards,  and  that  said  number  of 
jards  should  have  been  classed  as  loose  rock  work  and  paid  for 
tit  the  rate  of  twenty-five  cents  per  cubic  yard. 

nnie  answer  of  appellant  denies  that  it  was  agreed  that  all 
or  any  of  the  work  to  be  performed  under  said  contract  of  a 
-similar  character  to  the  work  on  the  south  end  of  said  track  at 
Dell  station  should  be  classed  as  loose  rock  work^  or  to  be  paid 
for  at  the  rate  of  twenty-five  cents  per  cubic  yard,  and  denies 
that  there  was  any  agreement  that  such  work  should  be  an  clas- 
sified and  paid  for  at  the  rate  of  twenty-five  cents  per  cubic 
yard,  and  also  denies  that  the  respondents  handled,  moved, 
carried  or  deposited  in  the  construction  and  repair  of  the  road- 
bed of  said  railroad,  or  at  all,  for  Ihe  appeUants,  more  than 
22.663  cubic  yards,  and  denies  that  they  did  any  rock  work  at 
all,  but  admits  that  the  engineers  of  said  railroad  in  making 
their  estimates  classified  and  allowed  as  loose  rock  work  293 
cubic  yards  of  the  work  done  by  the  respondents,  and  paid  them 
therefor  at  the  rate  of  twenty-five  cents  per  cubic  yard. 

The  pleadings  put  in  issue  the  amount  of  work  done  by  the 
respondents,  the  classificatian  of  the  work,  and  the  sum  to  be 
paid  per  cubic  yard  for  the  earth  work.  A  general  demurrer 
to  each  cause  of  action  was  filed,  and  without  argument  was 
submitted  to  the  court  and  overruled  pro  forma.  The  cause 
was  tried  by  Ihe  court  with  a  jury,  and,  on  a  yerdict,  judgment 
was  rendered  in  favor  of  the  respondents  for  the  sum  of  $1,454 
and  costs  of  suit  This  appeal  is  from  the  judgment  and  order 
denying  a  new  trial  and  is  presented  on  a  statement  of  the  case. 

Numerous  errors  are  assigned  and  are  discussed  by  counsel 
for  appellant  under  seven  different  heads.    The  first  is  that 
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the  court  erred  in  oyemiling  the  demurrer,  the  ground  of  the 
demurrer  being  that  the  complaint  failed  to  state  a  cause  of 
action.  One  of  the  main  contentions  is  that  there  is  no  allega* 
tion  that  there  was  any  error,  mistake  or  fraud  in  the  estimates 
furnished  by  the  engineer,  and  for  that  reason  the  complaint 
does  not  state  a  cause  of  action.  The  complaint  alleges  that 
by  the  terms  of  said  contract  all  work  of  a  similar  character 
to  the  work  done  on  the  south  end  of  tiie  sidetrack  at  Dell  sta* 
tion,  Montana,  should  be  classed  as  loose  rock  work,  and  paid 
for  at  the  rate  of  twenty-five  cents  per  cubic  yard;  that  under 
said  contract  plaintiffs  handled,  moved,  carried  and  deposited 
in  the  construction  and  repair  of  the  roadbed  of  said  railroad 
22.663  cubic  yards  of  earth  and  loose  rock,  and  that  one-half 
of  said  22.663  or  11.331^  cubic  yards  should  have  been  and 
is  entitied  to  be  classed  as  loose  rock  work  and  paid  for  at  the 
rate  of  twenty-five  cents  per  cubic  yard.  While  the  latter  alle- 
gation is  not  a  direct  allegation  that  said  11.331^  cubic  yards 
of  rock  work  was  similar  in  character  to  the  work  on  the  south 
end  of  the  sidetrack  at  Dell  station,  and  does  not  directiy  aver 
that  there  was  a  mistake  in  tiie  estimates  of  the  engineer,  they 
are  equivalent  to  such  allegations,  and  the  necessary  inference 
is  that  the  plaintiffs  had  done  that  amount  of  work  which  was 
similar  to  that  at  the  south  end  of  the  sidetrack  at  said  station 
that  ought  to  have  been  classed  as  loose  rock  work  and  paid 
for  at  the  rate  of  twenty-five  cents  per  cubic  yard,  and  that  it 
had  not  been  so  classified  and  paid  for.  We  think  the  allega* 
tions  of  the  complaint  are  sufficient  on  said  points  and  state 
a  cause  of  action ;  and  under  the  answer  of  the  defendant  it  is 
clear  that  appellant  was  not  misled  on  the  trial  of  the  case. 
It  is  contended  that  respondent  did  not  object  to  the  correct* 
ness  of  tiie  estimates  furnished  them  within  a  reasonable  time 
after  they  were  delivered  to  them,  and  for  that  reason  they 
became  an  account  stated  and  are  estopped  from  objecting  to 
them  at  tiiis  time.  There  was  evidaioe  introduced  on  the  ques- 
tion and  the  court  instructed  Hbe  jury  thereon  as  follows:  '^The 
jury  are  instructed  that  where  a  party  sends  by  mail  a  state- 
ment of  account  to  another,  with  whom  he  had  dealings,  which 
is  received,  but  not  replied  to  within  a  reasonable  time,  the 
acqui6s6ence  of  the  party  is  taken  as  an  admission  tiiat  the 
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account  is  correctly  stated;  and  what  is  a  reasonable  time  in 
this  ccmnection  is  a  question  for  the  jury  to  determine,  under 
all  the  circumstances  of  the  case,  considering  the  nature  of  the 
business,  the  distance,  of  the  parties  from  each  other,  and  the 
means  of  communication  between  them.''  That  instruction  cor- 
rectly states  the  law  and  the  jury  found  from  the  endence  in 
favor  of  the  respondents,  and  we  are  not  disposed  to  set  aside 
their  verdict  on  the  ground  that  it  is  not  supported  by  the 
evidence. 

Counsel  for  appellant  contends  that  the  failure  of  the  court 
to  compel  the  respondents  to  elect  whether  they  would  go  to 
trial  upon  the  first  or  second  cause  of  action  was  error.  There 
is  nothing  in  this  contention,  for  the  case  was  tried  all  the 
way  through  upcm  the  first  cause  of  action — ^that  is,  upon  the 
theory  that  the  action  was  upon  an  express  contract  and  not 
upon  a  quantum  meruii,  that  being  tiie  theory  of  the  second 
cause  of  action.  The  court  instructed  the  jury  that  this  action 
was  brought  upon  a  verbal  contract  The  appellant  admits 
tiiat  it  was  brought  upon  a  verbal  contract,  and  it  was  tried 
upon  the  theory  that  it  was  based  upon  an  express  contract. 
We  do  not  lose  sight  of  tiie  fact  that  there  was  a  third  cause  of 
action  stated  in  the  complaint  and  tried  in  this  action,  but  that 
was  in  regard  to  a  small  sum  of  money  that  had  been  trans- 
ferred from  one  account  to  another.  While  the  court  did  not 
sustain,  in  terms,  appellant's  motion  to  compel  the  respondents 
to  elect,  it  did  that  in  effect  by  confining  the  trial  to  the  first 
and  third  causes  of  action  stated  in  the  complaint. 

Assigned  errors  3,  4,  8,  9,  11,  14,  15,  17,  18  and  20  will  be 
considered  together.  They  are  in  regard  to  the  action  of  the 
court  in  permitting  certain  witnesses  for  the  respondent  to  tes- 
tify as  to  the  difficulty  and  reasonable  value  of  the  work  per- 
formed by  them  in  response  to  such  questions  as,  ''How  many 
men  did  it  require  to  break  the  soil  which  you  have  described?" 
^*What  effect,  if  any,  did  the  ground  which  you  have  described 
have  upon  the  horses  and  teams  which  you  used?"  ''How  was 
the  plow  manned  and  operated?"  and  questions  of  similar  im- 
port It  is  contended  that  those  questions  were  improper,  the 
question  being,  not  the  reasonable  value  of  the  services  per- 
formed, but  the  contract  price  thereof.    It  was  in  dispute 
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whether  the  Teqx>iident8  were  to  reoeiTe  nine  and  one-half  or 
ten  cents  per  cubic  yard  for  the  dirt  work  and  also  as  to  tiie 
classification  of  the  work  done.  Bespondents  claimed  thai  all 
work  done  by  Ihem  that  required  more  than  six  horses  to  break 
the  ground  was  to  be  claesified  as  loose  rock  work,  and  it  was 
under  that  claim  that  the  court  permitted  that  evidence  to  be 
introduced,  that  that  material  was  the  same  as  that  in  the 
south  end  of  the  sidetrack  at  Dell  station  and  should  be  clas* 
sified  as  loose  rock  work  under  that  contract,  there  being  a 
difference  of  fifteen  cents  per  cubic  yard,  at  least,  between  dirt 
work  and  loose  rock  work,  and  a  dispute  between  the  parties  as 
to  whether  the  work  referred  to  should  be  classed  as  loose  rock 
work  or  dirt  work.  We  think  it  was  proper  for  the  court  to 
admit  evidence  of  real  value  of  that  class  of  work  under  the 
facts  of  this  case. 

It  was  held  in  Richardson  v.  McOoldrick,  43  Mich.  476,  5 
N.  W.  672,  that  where  in  an  action  for  services  both  parties 
testified  to  an  express  contract,  but  differed  as  to  the  amount 
to  be  paid,  held  that  evidence  as  to  the  value  of  such  services 
was  properly  allowed.  And  in  Misner  v.  Darling,  44  Mich.  438^ 
7  N.  W.  77,  which  was  a  case  where  the  contract  price  for 
sawing  lumber  was  in  dispute,  one  party  testifying  that  it  was 
to  be  four  dollars  per  thousand  and  the  other  that  it  was  to 
be  three  dollars  and  fifty  cents.  As  bearing  upon  the  prob* 
abilities  that  he  was  correct  rather  than  the  plaintiff,  the  de- 
fendant offered  to  show  what  the  sawing  of  the  lumber  was 
fairly  worth,  but  the  offer  was  ruled  out.  The  appellate  court 
held  that  such  evidence  was  admissible. 

In  Valley  Lumber  Co.  v.  Smith,  71  Wis.  304,  5  Am.  St.  Bep* 
216,  37  N.  W.  412,  it  was  held  that  where  the  evidence  adduced 
on  both  sides  is  in  direct  confiict,  and  pretty  evenly  balanced 
as  to  the  contract  price,  evidence  that  the  cost  of  performance 
was  greatly  in  excess  or  greatly  below  such  contract  price,  might 
afford  some  reasonable  ground  for  believing  that  the  contract  was 
for  the  price  nearest  the  cost.  {Campau  v.  Moran,  31  Midh. 
280;  Eirk  v.  Wolf  Mfg.  Co.,  118  111.  667,  8  N.  E.  816;  Alli- 
son V.  Homing,  22  Ohio  St  138.)  We  think  the  evidence  ob* 
jected  to  was  properly  admitted. 

Counsel  for  appellant  discusses  assignments  6,  7,  12,  13,  16^ 
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19,  20,  21  and  22  together.  Thoee  assignments  refer  to  the 
testimony  of  certain  witnesses,  and  the  following  question  will 
indicate  the  kind  of  evidence  referred  to :  ''What  per  cent  of  the 
work  performed  by  plaintiffs  under  their  contract  was  similar 
in  character  to  the  work  done  upon  the  south  end  of  the  Dell 
sidetrack?''  It  is  contended  that  that  question  and  others  of 
similar  import  were  asked  of  plaintiff's  witnesses,  and  were  ob- 
jected, to  on  the  part  of  the  appellant  on  the  groimd  that  said 
questions  were  immaterial  and  were  not  embraced  in  any  issue 
presented  by  the  complaint. 

Since  we  have  above  held  that  the  allegations  of  the  com- 
plaint were  sufficient  to  put  in  issue  the  fact  whether  any  of 
the  work  performed  by  respondents  was  of  a  similar  character 
to  the  work  done  on  the  south  end  of  the  sidetrack  at  Dell 
station,  that  disposes  of  the  question  here  involved.  The  court 
having  held  that  that  fact  was  put  in  issue,  it  was  proper  to 
admit  evidence  to  show  the  amount  of  work  done  by  the  re- 
spondents of  similar  character  to  the  work  done  on  south  end 
of  said  sidetrack. 

Under  the  provisions  of  section  4225,  Bevised  Statutes,  no 
variance  between  the  allegations  and  the  proof  is  deemed  to  be 
material  unless  it  had  actually  misled  the  adverse  party,  to  his 
prejudice,  in  maintaining  his  action  or  defense  upon  the  merits. 
If  the  allegations  of  the  complaint  were  defective  or  uncertain 
on  the  point  referred  to,  the  denials  and  averments  of  the 
answer  on  that  point  are  amply  sufficient  to  put  that  question 
in  issue  and  show  that  the  appellant  was  not  misled  in  mak- 
ing its  defense. 

.  Under  the  fifth  head  five  assignments  are  discussed  and  refer 
to  certain  evidence  excluded  by  the  court.  It  appears  that 
ihere  was  a  slight  discrepancy  between  some  of  the  monthly 
estimates  and  the  final  estimates  as  to  the  number  of  cubic 
yards  of  loose  rock  work,  and  counsel  for  appellant  desired  to 
have  their  witnesses  explain  such  discrepancy,  and  several  ques- 
tions were  asked  of  witness  Krebs  for  that  purpose.  Such  evi- 
dence was  objected  to  by  counsel  for  respondents.  The  wit- 
ness was  not  permitted  to  answer  these  questions.  The  court 
should  have  permitted  the  witness  to  explain  that  discrepancy. 
However,  it  appears  from  the  record  that  the  witness  Green 
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on  behalf  of  the  appellant  testified  that  he  gave  the  monthly 
efetimates  of  the  work  being  done,  and  stated:  '^Monthly  esti- 
mates were  arrived  at  by  going  over  the  work  and  estimating 
what  had  been  done.  These  estimates  are  not  accurate  and 
are  liable  to  be  corrected  on  the  final  estimates.'^  This  was 
an  explanation  of  the  variance  between  the  monthly  estimate 
and  the  final  estimate,  and  clearly  stated  to  the  jury  that  the 
monthly  estimates  were  not  accurate,  only  approximate,  and 
subject  to  correction  by  the  final  estimate.  While  we  think  the 
court  should  have  permitted  witness  Erebs  to  explain  the  vari- 
ance between  those  estimates,  we  do  not  think  it  was  reversible 
error  not  to  permit  him  to  do  so  as  such  discrepancies  were 
explained  by  another  witness  on  behalf  of  the  appellant. 

We  have  examined  the  assignments  of  error  in  regard  to  cer- 
tain instructions  given  by  the  court,  and  we  think  they  state 
the  law  as  applied  to  the  evidence  and  theory  of  the  case  upon 
which  it  was  tried,  and  conclude,  on  a  review  of  the  entire  evi- 
dence, that  the  verdict  is  sustained  by  it  The  judgment  of 
the  trial  court  is  affirmed,  with  costs  in  favor  of  the  respondents. 


Stockslager,  J.,  and  Ailshie,  J.,  concur. 


(June   22,    1904.) 

FIRST  NATIONAL  BANK  OP  HAILEY  v.  GLENN. 
[77  Pac  623.] 

MORTOAGE — ^AOKNOWLEDOKEIVT  BT   MaBBIED   WoMBN — ^EvmEROB   OF   No- 
TABT — SlONATUBB   BT   MaBK— WITNESS   TO    SlONATUBB   BT   MabX — 

AooPTioir  or  Sionatube — ^Ububt— Aobeement  to  Pat  Tax  on 
Loan— Von>  Contract — Claim  Against  Estate  or  Deceased — 
Allowance  or  Mobtgaoe  Indebtedness — ^Mobtgageb  mat  Fobe- 

OLOSE. 

1.  Where  a  notary  explains  to  a  married  woman  that  the  in- 
strument to  which  her  name  is  appended  is  a  mortgage  upon  cer- 
tain real  estate,  and  the  nature  and  contents  thereof,  and  the 
property  encumbered  thereby,  and  she  thereupon  replies  that  what- 
ever her  husband  does  or  says  is  all  right  with  her  and  that  he  is 
a  good  man  and  she  has  confidence  in  him,  and  will  do  whatever 
he  does,  held,  that  such  facts  constitute  a  sufficient  acknowledg- 
ment and  justify  the  notary  in  attaching  his  certificate  of  acknowl- 
edgment in  due  form  to  such  instrument. 
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2.  Where  a  nuuTMd 
fonn,  and  at  the  time 

iSxed  to  fliidi  iBstrmncBt  mm  fbDowi 


cigBatim  I7  mark  is  not  wUmauuI  ty  mmj  pmnam  writiaig  hie  ■■■■ 
as  a  witnesB  thereto,  JbeM,  Oat  hj  eneh  acksowledgaeBt  ahe 
adopted  and  approved  the  aigBatme  as  her  owm  and  thcftlqr 
a^nowledged  the  ezecatioB  of  the  eaaw  as  her  act;  and  the  of- 
fleer's  certlilcate  of  her  iilniiehwl^^ni  atta^ed  thereto  is  a 
sufficient  witnessing  of  her  signature  hj  mark  and  eoastitaftes  a 
compliance  with  section  16,  Bevised  StatnteBy  whid  provides  that 
'^Signature  or  subscription  includes  mark,  when  the  person  esn- 
not  write,  his  name  being  written  near  it,  and  witnessed  bgr  s 
-person  who  writes  his  own  name  as  a  witneaa** 

3.  An  officer  cannot  lawfnllf  take  the  adoiowledgnient  to  an  in* 
strument  of  a  person  whose  name  is  not  at  the  time  affixed  to  the 
instrument^  and  does  not  appear  thereon. 

4.  Under  section  2960,  Bevised  SUtotes,  an  acknowledgment 
io  the  execution  of  an  instrument  carries  with  it  an  adoption 
of  the  signature  thereto,  and  recognition  of  the  ssme  ss  the  name 

and  signature    of  the  person  msking  sodi  a^nowledgment. 

6.  A  notary  who  has  taken  the  acknowledgment  to  a  mortgage 
should  not  be  aUowed  to  give  testimony  upon  the  foreclosure 
thereof  impeaching,  or  tending  to  impeach,  his  certificate  of 
acknowledgment. 

6.  The  certificate  of  acknowledgment  to  an  instrument  made  by 
-the  officer  oonstituteB  his  official  statement  and  declaration  made 
at  the  time  of  the  act  as  to  the  truth  and  accuracy  thereof,  and 
is  more  likely  to  be  true  and  correct  than  the  memory  of  such 
person  in  years  afterward. 

7.  Where  a  mortgage  provided  that  a  debt  should  draw  inter- 
-est  at  the  highest  legal  rate  permissible  at  the  time  of  the  exe- 
cution thereof,  and  in  addition  thereto  provided  that  the  debtor 

:should  pay  the  taxes  on  the  mortgage  and  debt  secured  thereby, 
Jieldf  that  such  stipulation  for  the  payment  of  taxes  on  the  loan 
did  not  taint  the  contract  with  usury;  since  section  1425,  Revised 
Statutes,  provided  that  "Every  contract  by  which  a  debtor  agrees 
to  pay  any  tax  or  assessment  on  money  loaned,  or  any  mortgage, 
-deed  of  trusty  or  other  lien,  shall  as  to  such  tax  or  assessment, 
he  null  and  Toid." 

8.  An  action  may  he  maintained  in  the  district  court  for  the 
-foredosnre  of  a  mortgage  upon  real  estate  where  the  mortgagor 
is  deceased,  although  the  debt  secured  by  the  mortgage  has  been 
j^resented  as  a  claim  to  the  administrator  and  allowed  by  him  and 

Idaho,   VoL    10—15 
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also  by  the  probate  ju^;e  of  the  county,  where  the  only  object 
of  the  action  is  to  make  the  debt  out  of  the  mortgaged  property, 
and  the  creditor  waiTca  all  reooune  against  any  otiier  property 
of  the  estate  of  the  deceased. 

9.  Section  6470,  Revised  Statutes,  which  provides  that  ^'No 
holder  of  any  claim  against  an  estate  shall  maintain  any  action 
thereon,  unless  the  claim  is  first  presented  to  the  executor  or  ad- 
ministrator except  in  the  following  case:  An  action  may  be  brought 
by  any  holder  of  a  mortgage  or  lien  to  enforce  the  same  against 
the  property  of  the  estate  subject  thereto,  where  all  recourse 
against  apy  other  property  of  the  estate  is  expressly  waived  in 
the  complaint,"  does  not  constitute  any  bar  to  the  foreclosure  of 
a  mortgage  by  the  holder  thereof  against  the  estate  of  a  deceased 
person  although  the  claim  thereby  secured  has  been  duly  and 
regularly  presented  to  the  administrator  for  allowance. 
(Syllabus  by  the  court.) 

APPEAL  from  the  District  Court  of  the  Fourth  Judicial 
District    Honorable  Eirtland  I.  Perky^  Judge. 

The  First  National  Bank  of  Hailey,  as  assignee  and  owner 
and  holder  of  the  mortgage  against  the  estate  of  0.  P.  Glenn^ 
deceased^  and  others^  commenced  its  action  for  the  foreclosure 
thereof.  Judgment  was  entered  for  the  defendants^  and  from 
such  judgment  and  an  order  denying  a  motion  for  a  new  trials 
plaintiff  appeals.    Judgment  reversed. 

R.  F.  BuUer,  for  Appellant. 

The  notary^s  certificate  of  acknowledgment  cannot  be  im- 
peached by  his  own  evidence.  (Shapleigh  v.  Hull,  21  Colo.  419, 
41  Pac.  1108;  Northwestern  etc.  Bank  v.  Rauck,  5  Idaho,  752,. 
57  Pac.  766.)  This  evidence  was  also  inadmissible,  for  the  fur- 
ther reason  that  there  was  no  allegation  of  fraud,  accident  or 
mistake  in  taking  and  certifying  the  acknowledgment  of  the 
mortgage.  In  the  absence  of  fraud,  accident  or  mistake,  the 
certificate  of  the  notary  in  due  form  is  conclusive  of  the  mate- 
rial facts  therein  stated.  {Banning  v.  Banning,  80  Cal.  271, 
13  Am.  St.  Sep.  156,  22  Pac.  210;  Grant  v.  WhiU,  57  Cal.  141; 
Baldwin  v.  Snowden,  11  Ohio  Si  203,  78  Am.  Dec.  303;  Jones 
on  Mortgages,  538.)  Public  policy  requires  that  the  certificate 
should  prevail  over  the  unsupported  testimony  of  an  interested 
parfy,  otherwise  there  would  be  no  permanency  and  but  slight 
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securily  in  titles  to  lands.  (Oray  v.  Law,  6  Idaho,  559,  96  Am. 
St  Sep.  280,  57  Pac.  435;  Russel  r.  Baptist  Theological  Soc, 
73  IlL  337.)  In  Olough  v.  Clough,  73  Me.  487,  40  Am.  Bep. 
386,  where  the  grantor's  name  was  written  by  the  grantee  and 
the  grantor  subsequently  acknowledged  the  deed,  the  court  said: 
^f  one  acknowledges  and  delivers  a  deed  which  has  his  name 
and  seal  a£5zed  to  it,  the  deed  is  valid,  no  matter  by  whom  tibe 
name  and  seal  were  a£Szed.  The  acknowledgment  and  delivery 
are  acts  of  recognition  so  distinct  and  emphatic  that  they  will 
preclude  the  grantor  from  afterward  denying  that  the  signing 
and  sealing  were  his  acts.  They  are  his  by  adoption.^'  (9  Am. 
&  Eng.  Eney.  of  Law,  p.  145,  and  cases  cited.)  At  the  time  this 
mortgage  was  made  mortgages  were  taxable  in  Idaho,  and  the 
same  revenue  law  which  made  them  taxable  also  contained  sec- 
tion 1425,  which  says:  ''Any  agreement  made  by  a  mortgagor 
to  pay  liie  taxes  assessed  upon  the  mortgage  shall  be  void."  The 
law  of  usury  is  in  its  nature  penal,  and  is  therefore  to  be  strictly 
construed.  Beason  and  justice  dictate  that  the  forfeiture  im-. 
posed  by  it  ought  not  to  be  visited  upon  those  who  are  innocent 
of  any  intention  of  violating  its  provisions.  (DicJeerson  v.  Day, 
31  Iowa,  444.)  In  Balfour  v.  Danns,  14  Or.  47,  12  Pac.  89,  it 
is  said  that  in  order  to  constitute  usury  there  must  be  a  corrupt 
intent  to  take  more  than  the  legal  rate  of  interest  for  the  use 
of  the  m<mey  loaned.  We  submit  that  there  was  no  corrupt  in^ 
tent,  nor  any  intent  whatever,  not  even  a  contract ;  nothing 
but  a  void  clause  in  the  mortgage,  inserted,  for  aught  that  ap- 
pears by  the  mortgagors  themselves,  without  even  the  knowledge^ 
or  consent  of  the  mortgagee.  Where  the  holder  of  the  mort- 
gage does  not  present  his  claim  against  the  estate,  his  recourse 
is  limited  to  the  mortgaged  property.  (McOahey  v.  Forest,  109 
CaL  63,  41  Pac.  817.)  If  a  mort^^age  is  executed  by  husband 
and  wife  upon  a  homestead  which  is  afterward  set  apart  to  the 
surviving  spouse,  the  mortgagee  can  neither  maintain  his  action 
to  foreclose  nor  have  a  personal  judgment  against  the  survivor 
unless  he  first  presents  his  claim  against  the  estate  of  the  de* 
ceased  spouse.  {Hibemia  8av.  etc.  Soc.  v.  Thornton,  109  Cal. 
427,  50  Am.  St  Bep.  52,  42  Pac.  447;  Bvtt  v.  Cole,  77  Cal. 
54,  11  Am.  St.  Bep.  235,  18  Pac.  808.)  If  the  administrator 
improperly  pays  out  money  of  the  estate  to  remove  an  encum- 
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ibrance^  he  does  so  at  his  own  risk,  and  if  any  loss  accrues  he 
must  bear  it.  {In  Matter  of  Estate  of  Knight,  12  CaL  200,  73 
Am.  Dec.  631;  In  re  HueUtmn's  Estate^  127  CaL  275,  69  Pac. 
776.) 

W.  C.  Howie,  for  Bespond^i 

It  is  alleged  by  both  plaintiff  and  defendant^  and  proven  in 
the  evidence,  that  O.  P.  Olenn  and  Jennie  Olenn  were  hnsband 
and  wife,  and  is  conceded  that  they  were  living  on  the  land  as 
a  home.  Then  under  section  2921,  Statutes  of  1887,  the  land 
could  not  be  conve3'ed  or  encumbered  unless  both  husband  and 
wife  joined  in  the  execution  of  the  instrument  Execution  in- 
cludes signing,  sealing  and  delivering.  (1  Bouvier's  Law  Dic- 
tionary, 714;  11  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  684;  Pico 
V.  Carillo  et  ai.,  7  Cal.  30;  In  re  WUl  of  Bridget  Chiilfoyle,  96 
CaL  698,  31  Pac.  563,  22  L.  B.  A.  370;  Watson  v.  Billings,  38 
Ark.  278,  42  Am.  Sep.  1.)  Courts  universally  hold  in  the  mat- 
ter of  acknowledgments,  if  the  certificate  is  wholly  false  and  the 
supposed  grantor  has  done  nothing  active  herself  to  hold  out 
to  ihe  world  that  it  is  genuine  by  which  she  can  be  bound  by 
estoppel,  the  certificate  is  the  same  as  forged  and  the  instrument 
void  in  the  hands  of  everybody.  (Le  Mesnager  v.  Hamilton,^ 
101  Cal.  632,  40  Am.  St.  Rep.  81,  35  Pac.  1064;  Phillips  v. 
Bishop,  31  Neb.  863,  48  N.  W.  1106;  Harrison  v.  Oahman,  66 
Mich.  390,  23  N.  W.  164.)  In  Vermont  Loan  etc.  Co.  v.  Hoff- 
man, 6  Idaho,  376,  96  Am.  St  Rep.  86,  49  Pac.  414,  37  L.  R. 
A.  609,  where  the  rate  of  interest  charged  waa  but  six  per  cent 
when  the  statute  permitted  eighteen  per  cent,  and  the  only  thing 
waa  that  the  coupons  should  draw  interest  at  six  per  cent,  can 
it  be  claimed  that  ihe  mortgagee  wanted  to  charge  more  than 
the  legal  rate?  Yet  the  court  imposed  all  the  penalties  of  our 
usury  law;  besides  at  the  time  the  contract  was  entered  into 
over  half  the  lawyers  in  the  state  were  of  the  opinion  that  in- 
terest bearing  coupons  were  legaL  That  it  makes  no  difference 
under  what  or  how  many  names  or  guises  the  money  taken  may 
be  it  will  not  evade  ilie  usury  law.  See  this  court's  decision 
in  Stevens  v.  Home  Savings  etc.  Assn.,  5  Idaho,  741,  61  Pac 
779 ;  Fidelity  Sav.  Assn.  v.  Shea,  6  Idaho,  405,  66  Pac.  1022. 
And  for  other  authoritieB  along  the  same  line  see  Harmon  v. 
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Lehman,  85  Ala.  379,  5  South.  379,  2  L.  R.  A.  589;  27  Am.  & 
Eng.  Ency.  of  Law,  Ist  ed.,  1009  (bonus  added  to  interest), 
1017  (rents),  and  1021-1026.  {Waiter  v.  Foutz,  52  Md.  147; 
Andrews  v.  Foe,  30  Md.  485;  Earris  v.  Wicks,  28  Wis.  198; 
Ilewiit  V.  Dement,  57  111.  500.)  The  provision  that  debtor  will 
pay  the  taxes  on  tibe  debt  secured,  in  addition  to  the  full  legal 
rate,  renders  the  contract  usurious.  {Mortimer  v,  Frichard,  1 
Bail.  Ch.  (S.  C.)  505  (new  ed.,  496)  ;  Meem  v.  Dulaney,  88  Va. 
674, 14  8.  E.  363;  27  Am.  &  Eng.  Ency.  of  Law,  Ist  ed.,  1015; 
3  Parsons  on  Contracts,  128;  Marsh  v.  Martindaie,  3  Bos.  &  P. 
154;  Maine  Bank  v.  Butts,  9  Mass.  49.) 

AILSHIE,  J.— The  First  National  Bank  of  Hailey  com- 
menced this  action  on  the  twenty-fourth  day  of  July,  1895,  for 
the  foreclosure  of  a  real  estate  mortgage  excuted  by  Oliver  S. 
Glenn  and  Emma  Olenn,  his  wife,  and  G.  P.  Glenn  and  Jennie 
Glenn,  husband  and  wife.  The  mortgage  was  executed  on  the 
twenty-seventh  day  of  July,  1887,  to  secure  the  payment  of 
three  promissory  notes  aggregating  the  sum  of  $8,733,  and  bear- 
ing interest  from  August  1,  1888,  at  the  rate  of  one  and  one- 
half  per  cent  per  month  in  favor  of  H.  E.  Miller.  Miller  sold 
and  transferred  the  notes  and  mortgage  to  appellant,  prior  to 
the  commencement  of  this  action.  At  the  time  of  the  execution 
of  the  notes  and  mortgage,  G.  P.  Glenn  and  wife  were  residing 
upon  that  portion  of  the  land  upon  which  the  foreclosure  was 
sought  in  this  action,  and  the  same  was  at  that  time  the  com- 
munity property  of  the  husband  and  wife.  In  1889,  G.  P.  Glenn 
died  intestate,  leaving  his  widow,  Jennie,  and  six  children  sur- 
viving him.  Payments  had  been  made  on  the  mortgage  indebt- 
edness from  time  to  time,  and  after  the  death  of  G.  P.  Glenn, 
the  mortgagee  Miller,  duly  and  regularly  presented  his  claim 
for  the  amount  due  in  principal,  interest  and  taxes  to  the  ad- 
ministrator of  the  estate,  and  the  same  was  thereupon  allowed 
by  the  administrator  and  also  by  the  probate  court  of  Elmore 
county.  After  the  allowance  of  the  claim  the  administrator  paid 
something  over  $2,000  thereon.  Under  the  statute  as  it  existed 
at  the  time  of  the  execution  of  this  mortgage  it  was  lawful  to 
charge  and  collect  interest  at  the  rate  of  one  and  one-half  per 
cent  per  month.  It  was  also  the  law  at  that  time  that  all  mort- 
gages were  taxable;  and  under  section  1425  of  the  Revised  Stat- 
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utes  then  in  force  it  was  provided  that:  ''Every  contract  by 
which  a  debtor  agrees  to  pay  any  tax  or  assessment  on  money 
loaned,  or  any  mortgage,  deed  of  trust,  or  other  lien,  shall  as  to 
such  tax  or  assessment,  be  null  and  void/'    By  the  terms  of  the 
notes  and  mortgage  given  in  this  case  the  debtors  contracted  to 
pay  the  highest  legal  rate  of  interest  permissible  imder  the  laws 
of  the  then  territory;  and,  in  addition  thereto,  it  was  provided 
that  the  debtors  should  pay  all  taxes  that  might  be  assessed 
against  the  mortgaged  property  and  also  all  taxes  tiiiat  might 
be  assessed  against  the  mortgage  itself  ^  or  the  debt  secured  there- 
by.   Personal  service  was  made  upon  all.  the  defendants,  and 
also  upon  the  guardian  for  th9  six  minor  children  of  the  de- 
ceased, 0.  P.  Glenn.    The  action  was  dismissed  as  to  Oliver  S. 
Glenn  and  Emma  Glenn,  owing  to  their  having  no  interest  in 
the  land,  and  the  default  of  Jennie  Glenn  was  duly  and  regu- 
larly entered.     The  minors,  however,  all  appeared  through  their 
guardian  and  answered,  and  contested  the  action  at  every  step 
of  the  proceedings  and  are  the  respondents  in  this  action.    The 
answer  denies  the  execution  of  the  mortgage  by  the  defendant 
Jennie  Glenn.     It  also  alleges  that  she  never  acknowledged  that 
instrument  in  any  manner  or  form.     It  also  sets  up  the  defense 
of  usury  and  charges  that  the  contract  was  a  usurious  contract. 
It  was  further  alleged  as  a  separate  defense  that  the  claim  had 
been  presented  to  the  administrator  of  the  estate  of  G.  P.  Glenn, 
deceased,  and  that  part  payments  had  been  made  thereon,  and 
that  the  mortgagee  was  thereby  barred  from  maintaining  his 
action  upon  the  contract  and  to  foreclose  the  mortgage. 

The  case  was  tried  before  the  judge  of  the  fourth  judicial 
district  sitting  in  Elmore  county ;  but  before  it  was  finally  sub- 
mitted upon  that  trial,  the  judge.  Justice  Stockslager,  now  of 
this  court,  who  heard  the  testimony,  was  succeeded  by  Judge 
Perky,  and  the  case  was  therefore  retried  and  judgment  was  en- 
tered Xovember  14,  1902.  Soon  thereafter  one  of  the  plaintiff's 
attorneys  died  and  the  case  had  slow  progress  in  getting  into  this 
court.  The  trial  judge  found  that  the  mortgage  was  never  exe- 
cuted by  the  defendant  Jennie  Glenn,  and  that  the  execution 
thereof  was  never  acknowledged  by  Jennie  Glenn.  He  also 
found  that  the  contract  was  usurious  and  that  the  principal  of 
the  loan  had  been  fully  paid  and  judgment  was  thereupon  en- 


Digitized  by  VjOOQIC 


June,  1904.]     Fibst  Nat.  Bk.  op  Haii*et  v.  Glenn.  231 

Opinion  of  the  Court— Ailshie,  J. 

tered  dismissing  the  action  and  for  costs  against  the  plaintiff. 
Since  the  court  found  that  the  mortgage  was  never  executed  nor 
acknowledged  by  the  defendant,  Jennie  Glenn,  we  will  consider 
both  of  these  questions  together.  The  mortgage  which  was  in- 
troduced in  evidence  appeared  to  have  been  executed  in  due 
form  and  by  all  the  parties,  except  by  the  defendant  Jennie 
Glenn.     Her   name  was  affixed  to  the  mortgage '  as    follows : 

her 
'*  Jennie  X  Glenn,'*  but  this  sigiiature  by  mark  was  not  witnessed 

mark 
by  any  person  writing  his  name  as  a  witness  thereto.  Her  ac- 
knowledgment, however,  as  shown  By  the  certificate  of  the  notary 
who  took  the  same,  seems  to  have  been  duly  and  regularly  made 
and  taken.  At  the  trial  she  appeared  and  testified  as  a  witness 
OP  behalf  of  the  minor  children  who  were  defending,  and  testi- 
fied that  she  never  signed  her  name  to  the  mortgage  and  that 
she  never  made  her  mark,  and  that  she  never  saw  the  mort- 
gage. She  also  denied  acknowledging  the  same,  but  did  admit 
that  the  notary  came  to  see  her  about  the  matter,  and  claims 
tiiat  she  did  not  understand  anything  about  it.  It  should  be  ob- 
served that  she  is  an  Indian  woman,  and  while  she  speaks  the 
English  language  fairly  well  and  appears  to  understand  it  reason- 
ably well,  as  disclosed  by  her  answers  given  on  the  witness-stand, 
still,  like  most  of  her  people,  she  did  not  fully  grasp  all  that 
was  said  to  her,  and  especially  business  methods  and  ordinary 
legal  proceedings.  Other  witnesses  who  were  about  the  house 
at  the  time  the  notary  came  to  take  this  acknowledgment, 
testify  to  his  being  there  and  having  the  mortgage  with  him, 
and  going  over  and  sitting  down  by  the  table  or  desk  where  she 
was  seated  and  explaining  to  her  the  contents  and  nature  of  the 
mortgage,  and  that  she  replied  in  substance  that  whatever  her 
husband  would  do  she  would  do,  saying:  **But  Gus  Glenn,  he 
good  man,  and  what  Gus  say  and  do  I  say  and  do  all  right.*' 
The  defendants  at  the  trial  called  the  notary  who  took  the 
acknowledgment  and  examined  him  with  a  view  to  contradicting 
his  certificate  and  showing  that  no  real  acknowledgment  had 
ever  been  taken  from  this  woman.  The  plaintiffs  objected  to 
the  notary  testifying  to  any  fact  that  would  in  any  manner  tend 
to  impeach  his  certificate,  but  the  court  overruled  the  objection 
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and  permitted  the  testimony.  We  think  the  objection  by  the 
plaintiff  was  well  taken.  No  notary  should  be  allowed  to  come 
into  court  upon  the  foreclosure  of  a  mortgage  and  give  testi- 
mony impeaching  his  certificate  to  the  mortgage  which  is  be* 
ing  foreclosed.  In  the  first  place,  the  certificate  is  made  at 
the  time  of  the  acknowledgment  and  is  the  solemn  declaration 
of  the  officer  in  his  official  capacity^  \mder  his  hand  and  seal, 
as  to  the  tnith  and  accuracy  of  the  statements  it  contains,  and 
it  is  much  more  likely  to  be  true  and  correct  than  the  memory 
of  the  person  in  years  afterward.  This  case  is  a  practical  illus- 
tration of  the  danger  of  allowing  an  official  to  come  in  and  con* 
tradict  his  own  certificate  at  a  period  in  this  case  of  more  than 
fourteen  years  after  it  was  made.  After  persons  have  relied 
upon  the  faith  and  correctness  of  his  official  statement  and  in- 
vested their  money  and  rights  have  grown  up  thereunder,  the 
person  who  acted  as  such  official  and  made  such  certificate 
should  not  be  heard  in  a  court  of  justice  disputing  its  correct- 
ness. (Shapleigh  v.  Hutl,  21  Colo.  419,  41  Pac.  1108  iNoHh- 
western  etc.  Bank  v.  Ranch,  5  Idaho,  762,  61  Pac.  764;  ffocib- 
man  v.  McClanahan,  87  Va.  39,  12  S.  E.  230;  Hawkins  v. 
Forsyth,  11  Leigh,  301;  Central  Bank  of  Frederick  v.  Copeland, 
18  Md.  306,  81  Am.  Dec.  b97;  Johnson  v,  Wallace,  63  Miss.  331, 
24  Am.  Bep.  699.)  In  this  case,  however,  the  evidence  of  the 
notary  was  as  much  in  support  of  the  certificate  as  in  contra^ 
diction  thereof.  He  testified  to  explaining  to  the  witness  the 
contents  of  the  instrument  and  its  purpose  and  effect,  and  that, 
while  she  did  not  appear  to  understand  it  very  well,  she  told  him 
it  was  all  right  with  her  if  it  was  with  her  husband,  and  that 
whatever  he  did  or  said  was  all  right  with  her.  He  also  testi- 
fies that  after  going  over  the  matter,  making  as  full  explanation 
as  he  could,  and  conversing  with  her  about  it,  he  considered  she 
had  made  a  sufficient  acknowledgment  of  the  execution  of  the 
instrument  and  that  she  was  satisfied  therewith,  and  that  he 
felt  justified  in  attaching  the  certificate  of  acknowledgment 
thereto.  We  think  his  conclusion  was  correct,  and  that  he  was 
justified  in  so  certifying.  {Banning  v.  Banning,  80  Cal.  273, 
13  Am.  St.  Hep.  166, 22  Pac.  210 ;  De  Amaz  v.  Escandon,  69  CaL 
489.)  The  record  here  shows  that  the  wife  reposed  perfect  con- 
fidence in  her  husband  and  was  entirely  satisfied  with  whatever 
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he  said  And  did  in  busineBs  matters.  ^We  think  an  acknowledg- 
ment to  this  effect  is  a  compliance  with  the  statute.  (North- 
western  etc.  Bank  v.  Rauch,  supra;  Oray  v.  Law/  6  Idaho,  559, 
96  Am.  St  Bep.  280,  57  Pac.  436.)  More  especially  should 
this  be  true  where,  as  in  this  case,  it  is  admitted  that  the  hus- 
band and  ihe  family  of  which  he  was  the  head  received  the  full 
consideration  for  which  the  mortgage  was  executed,  and  there 
is  no  pretense  or  contention  that  any  fraud  or  deception  was 
practiced  upon  either  the  wife  or  husband.  It  further  appears 
in  this  case  that  the  money  for  which  this  mortgage  was  exe- 
cuted was  received  and  used  by  GJenn  and  his  wife  in  redeem- 
ing this  identical  tract  of  land  from  a  sheriff's  sale  on  fore- 
closure of  a  previous  mortgage,  and  that  the  time  for  redemp- 
tion was  just  about  expiring.  The  money,  therefore,  sought  to 
be  recovered  in  this  action  is,  practically  speaking,  the  purchase 
price  for  the  tract  of  land.  This  brings  us  to  the  question  of 
the  signature  to  the  mortgage  by  the  defendant  Jennie  Qlenn. 

Section  16  of  the  Bevised  Statutes  which  is  devoted  to  defini- 
tions of  various  words  and  phrases  used  in  the  statutes  defines 
a  signature  as  follows:  '^Signature  or  subscription  includes 
mark,  when  the  person  cannot  write,  his  name  being  written 
near  it,  and  witnessed  by  a  person  who  writes  his  own  name  as  a 
witness.^'  It  is  argued  by  respondent  that  under  this  statute 
Jennie  Glenn's  ^'signature''  does  not  appear  to  the  mortgage, 
since  it  is  shown  on  its  face  to  have  been  made  by  mark  and 
there  is  no  witness  thereto.  We  think  this  contention  would  be 
correct  if  the  signature  were  found  in  this  condition  to  an 
unacknowledged  dnstrument,  or  one  that  is  not  required  by  law  to 
be  acknowledged.  But  by  the  provisions  of  section  2921,  Be- 
vised Statutes,  it  is  provided  that  the  community  property  oc- 
tupied  as  a  residence  caimot  be  encimibered  ^'unless  both  hus- 
band and  wife  join  in  the  execution  of  the  instrument  by  which 
it  is  so  ...  •  encumbered,  and  it  be  acknowledged  by  the  wife, 
as  provided  in  chapter  3  of  this  title.'^  Section  2960  as  foimd 
in  chapter  3  referred  to  in  section  2921,  supra,  provides  the 
form  of  acknowledgment  to  be  made  by  a  married  woman  to  an 
instrument  affecting  title  to  real  property  in  which  she  has 
any  interest  An  examination  of  the  acknowledgment  will  dis- 
close that  an  officer  is  required  to  certify  that  "the  person  whose 


Digitized  by  VjOOQIC 


234  First  Nat.  Bk.  op  Hailey  v.  Glenn.  [10  Idaho, 

Opinion  of  the  Court — Ailshie,  J. 

name  is  subscribed  to  the  within  instrument,  described  as  a 
married  woman/'  personally  appeared  before  him  and  that, 
''upon  examination  without  the  hearing  of  her  husband,  I  made 
her  acquainted  with  the  contents  of  the  instrument,  and  there- 
upon she  acknowledged  to  me  that  she  executed  the  same  and 
that  she  does  not  wish  to  retract  such  execution.'^  It  is  clear 
that  an  officer  would  not  be  justified  in  taking  and  certifying 
an  acknowledgment  of  any  person  to  an  instrument  whose  name 
is  not  adixed  to  the  instrument  and  does  not  appear  thereon; 
and  it  is  equally  clear  that  in  order  to  make  a  good  acknowledg- 
ment the  person  executing  the  instrument  must  adopt  the  name 
appearing  thereon  and  the  execution  thereof  as  his  or  her  own. 
The  officer  taking  the  acknowledgment  is  not  required  to  see 
the  person  sign  the  instrument,  nor  is  he  required  to  witness  the 
instrument;  but  he  is  required  to  ascertain  whether  or  not  the 
party  acknowledges  the  instrument  as  his  or  her  obligation  or 
contract  and  as  having  been  executed  by  him  or  her.  All  these 
things  appear  from  the  certificate  in  this  case  to  have  been  done 
regularly.  The  name  of  Jennie  Glenn  appeared  subscribed  to 
the  instrument ;  whether  by  her,  her  husband,  or  some  other  per- 
son, she  approved  of  it,  adopted  it  and  acknowledged  it  as  her 
own.  (See  Bartlett  v.  Drake,  100  Mass.  174,  97  Am.  Dec.  92, 
1  Am.  Rep.  101;  ClougJi  v.  Clough,  73  Me.  487,  40  Am.  Rep. 
386;  Harris  v.  Harris,  69  Cal.  620;  Kerr  v.  Russell,  69  111.  666, 
18  Am.  Rep.  634.)  To  "execute^*  an  instrument,  it  is  true,  in- 
cludes signing  it;  but  the  admission  by  a  party  whose  name  is 
appended  to  an  instrument  that  he  executed  it  is  as  binding 
upon  the  party  contracting  as  if  the  person  to  whom  the  admis- 
sion is  made  had  seen  him  affix  his  name  thereto.  Such  ad- 
mission becomes  legal  evidence  of  the  fact.  We  therefore  con- 
clude that  the  notary's  certificate,  that  the  party  whose  name 
is  affixed  acknowledged  the  execution  of  the  instrument,  is  as 
good  a  witness  to  the  signature  by  mark  as  if  he  had  written  his 
name  at  the  foot  of  the  document  "as  a  witness  to  her  signature 
by  mark.*'  In  a  case  like  this  where  ihere  is  no  charge  of  de- 
ception or  fraud,  and  where  it  is  not  denied  that  the  contracting 
parties  received  and  enjoyed  all  the  fruits  of  their  contract  and 
the  full  consideration  therefor,  it  would  be  an  injustice  to  allow 
a  recovery  to  be  defeated  in  a  court  of  equity  by  reason  of  such 
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a  slight  deyiation  from  the  forms  usually  recognized  and  fol- 
lowed. 

We  next  come  to  appellants  contention  that  the  court  erred 
in  finding  that  the  contract  was  usurious.  This  finding  was 
predicated  upon  the  clause  found  in  the  mortgage  providing  that 
the  debtors  should  pay  taxes  on  the  mortgage  and  the  debt  se- 
cured thereby.  The  defendants  maintained  that^  since  the  mort- 
gage was  drawn  for  the  highest  legal  rate  of  interest  permissi- 
ble^ a  stipulation  for  the  payment  of  taxes  on  the  mortgage  in 
any  sum  whatever  had  the  legal  effect  of  raising  the  rate  above 
that  allowed  by  law,  and  therefore  brought  the  contract  within 
the  provisions  of  section  1266,  Revised  Statutes,  and  made  it 
usurious.  In  support  of  this  proposition  respondent  has  cited 
Mortimer  v.  Prichard,  1  BaO.  Eq.  (S.  C.)  505,  and  Meem  v. 
Dulaney,  88  Va.  674,  14  S.  E.  363.  In  MoHimer  v.  Prichard, 
the  South  Carolina  court  held  that  where  a  contract  provided 
for  the  highest  rate  of  interest  and  also  provided  for  the  debtor 
paying  the  state  and  city  taxes,  upon  its  face  it  would  appear 
usurious,  but  that  where,  as  in  that  case,  it  appeared  that  the 
parties  acted  in  good  faith  and  had  taken  the  advice  of  counsel 
as  to  the  legality  of  such  a  contract,  there  was  no  corrupt  intent, 
and  the  court  held  the  contract  legal.  In  Meem  v.  Dulaney,  the 
Virginia  court  of  appeals  held  a  contract  very  similar  to  the 
one  at  bar  usurious. 

In  Panics  v.  McClelland,  24  Md.  62,  87  Am.  Dec.  594,  the 
supreme  court  of  Maryland  in  the  syllabus  to  that  case  say :  **An 
agreement  by  the  mortgagor  to  pay  the  taxes  on  the  mortgage 
debt  is  not  usurious,'*  and  the  question  of  usury  in  such  a  case 
is  there  held  to  depend  upon  the  particular  circumstances  of  the 
case.  We  find  that  in  none  of  the  cases  cited  by  respondent  on 
this  question  has  there  been  a  statute  similar  to  ours  declaring 
such  stipulations  void. 

Since  section  1425,  as  it  stood  when  this  contract  was  entered 
into,  provided  that  every  contract  whereby  the  debtor  agreed  to 
pay  the  taxes  on  the  money  loaned  or  the  mortgage  was  null 
and  void,  the  stipulation,  therefore,  found  in  this  mortgage  was 
never  such  as  could  be  enforced.  If  "null  and  void,"  it  could 
never  have  had  any  life  or  vitality  in  it.  If  void  from  the  be- 
ginning, it  is  diflBcult  to  see  how  it  ever  obtained  the  energy 
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or  ability  to  taint  an  otherwise  legal  contract  with  usury.  This 
statute  carried  within  itself  its  own  penalty  for  its  violation^ 
namely^  that  the  contract  should  ^T)e  null  and  void.**  •  To  allow^ 
a  stipulation  which  the  statute  says  should  be  void  from  the  be- 
ginnings to  have  the  effect  of  corrupting  the  whole  contract  in: 
which  it  is  found  and  subject  it  to  the  penalties  for  usury,  would- 
be  attaching  a  double  penalty  to  a  statute  which  carries  its  own. 
penalty  with  it  It  is  also  worthy  of  observation  that  the  usurj 
statute  of  this  state  does  not  declare  the  usurious  contract  void^ 
but  rather  imposes  a  p^ialty  upon  both  the  debtor  and  creditor.. 
If  the  contract  under  consideration  were  usurious,  it  would  have 
been  the  duty  of  the  trial  court,  not  only  to  declare  the  penalty 
against  the  lender,  but  also  the  borrower;  and  we  are  not  pre* 
pared  to  say  that  the  borrower  by  inserting  a  stipulation  in  his 
mortgage  which  the  statute  says  is  void,  thereby  subjects  himself 
to  the  penalty  of  a  usury  statute.  On  the  other  hand,  the  mort« 
gagee  in  this  case  testifies  that  he  never  knew  such  a  stipulation 
was  in  the  mortgage  until  long  after  its  execution,  and  that  he 
never  at  any  time  collected  such  a  tax  from  the  mortgagors,, 
nor  did  he  ever  charge  them  therewith. 

In  Re  Press  Fuller,  1  Saw.  243,  Fed.  Cas.  No.  6148,  a  judg- 
ment had  been  entered  by  confession  and  provided  for  a  greater 
rate  of  interest  than  allowed  by  law.  It  was  contended  that 
this  made  the  judgment  usurious  and  subjected  it  to  the  penal* 
ties  of  the  usury  statute.  Judge  Deady  disposes  of  the  usury 
phase  of  the  question  as  follows:  '^There  can  be  no  doubt  but 
this  provision  shows  that  it  was  intended  that  this  judgment 
should  draw  more  than  the  legal  rate  of  interest.  But  I  do 
not  think  a  judgment  or  decree  can  become  usurious  by  any 
such  means.  The  code  provides  the  rate  of  interest  a  judg- 
ment shall  bear,  and  the  parties  cannot  change  it  by  stipula- 
tions or  terms  inserted  therein.  Such  stipulations  are  simply 
void — as,  for  instance,  that  the  interest  accruing  on  a  judg- 
ment shall  be  paid  annually,  and,  if  not,  shall  bear  interest  as 
principal/* 

We  now  come  to  the  last  contention  made  by  appellant  in 
this  case.  It  is  embodied  in  the  following  conclusion  of  law 
made  by  the  trial  court:  *Tlaintiff*s  predecessor,  having 
presented  his  claim  against  the  estate  of  G.  P.  Glenn,  de- 
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ceased^   and  having  received  payment  thereon,  cannot  now 
maintain  this  action.''    Bespondent  claims  that  this  conclusion 
of  law  is  justified  by  section  5470,  Revised  Statutes  of  1887. 
The  provisions  of  that  section  are  as  follows:  '^No  holder  of 
snj  claim  against  an  estate  shall  maintain  any  action  thereon 
imless  the  claim  is  first  presented  to  the  executor  or  admin- 
istrator, except  in  the  following  case :  An  action  may  be  brought 
"by  any  holder  of  a  mortgage  or  lien  to  enforce  the  same  against 
ihe  property  of  the  estate  subject  thereto,  where  all  recourse 
^against  any  oth^  property  of  the  estate  is  expressly  waived  in 
ihe  complaint''    Bespondent  argues  that  if  the  plaintiff  could 
not,  in  the  first  instance,  maintain  his  action  to  foreclose  his 
mortgage  without  expressly  waiving  '^all  recourse  against  any 
other  property  of  the  estate,''  then  he  cannot  be  allowed  to 
present  his  claim  against  the  estate,  and,  after  obtaining  all  he 
•can  from  the  estate,  be  permitted  to  foreclose  his  mortgage,  and 
ilien  waive  recourse  against  any  other  property  of  the  estate. 
We  have  been  cited  to  no  authority  sustaining  this  construction 
•of  the  foregoing  statute,  and  we  have  been  imable  to  find  any 
io  that  effect.    In  California  they  seem  to  have  changed  their 
«tatute  on  this  subject  from  time  to  time,  but  at  no  time 
do  they  appear  to  have  had  a  statute  in  the  exact  language 
-of  our  provision.     Still  the  courts  of  that  state  have  fre- 
^ently  considered  the  right  of  a  mortgagee  to  foreclose  both 
with  and  without  having  presented  his  claim  to  the  adminis- 
trator and  have  inferentially  touched  upon  this  question  in  the 
following  cases:  Fallon  v.  Butler,  21  Cal.  24,  81  Am.  Dec.  140; 
WUlis  V.  Farley,  24  Cal.  500;  Moran  v.  Oardemeyer,  82  Cal. 
^6,  23  Pac.  6;  McGahey  v.  Forrest,  109  Cal.  63,  41  Pac.  817; 
Hibemia  Savings  etc.  Assn.  v.  Thornton,  109  Cal.  427,  50  Am. 
St  Rep.  52,  42  Pac.  447;  Bull  v.  Coe,  77  Cal.  60,  11  Am.  St 
Bep.  235,  18  Pac.  808.    We  do  not  understand  the  statute  to 
be  a  bar  to  the  foreclosure  of  a  mortgage  simply  because  the 
mortgagee  presented  his  claim  in  due  form  to  the  administrator, 
but  when  he  seeks  to  maintain  his  action  to  foreclose  the  mort- 
gage, then  under  the  terms  of  the  statute  he  must  waive  all 
Teeourse  against  other  property.    It  appears  to  be  conceded  by 
ihe  argument  of  respondent,  and  at  any  rate  exists  as  a  fact, 
liat  section  5470  does  not  in  express  terms  forbid  the  mort- 
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gagee  foreclosing  the  mortgage  where  he  has  previously  pre- 
sented his  claim  to  the  administrator.  .  If  that  section  means 
what  respondents  contend  it  does,  it  is  only  by  implication  and 
not  by  express  terms.    We  cannot,  however,  by  mere  implica- 
tion give  to  a  statute  like  this  a  meaning  or  interpretation  which : 
will  preclude  or  tend  to  preclude  the  creditor  pursuing  his: 
remedy  in  a  court  of  equity  for  the  foreclosure  of  his  mortgage. . 
(Idaho  Const,  art.  5,  sec.  20;  Fallon  v.  Butler,  supra;  PecTumd  '• 
V.  Rinquet,  21  Cal.  76;  Willis  v.  Farley,  supra;  Corbett  v.  Rice, 
2  Nev.  331;  Verdier  v.  Eigne,  16  Or.  208,  19  Pac.  64.) 

The  respondent  makes  the  point  that  the  plaintifE  after  hav-. 
ing  received  a  large  sum  of  money  from  the  estate  on  the  allow- 
ance of  his  claim  gains  an  advantage  if  he  can  afterward  be. 
allowed  to  foreclose  his  mortgage.  This  is  a  matter  with  which . 
the  administrator  and  probate  judge  have  ample  authority  to 
deal.  If  the  estate  is  solvent  over  and  above  the  family  allow- 
ances, and  such  homestead  as  may  be  set  oflE  by  the  probate 
judge,  in  that  case  it  can  make  no  difference  to  the  estate  or 
any  creditor  thereof  for  the  reason  that  the  claim  should  be 
fully  paid,  and  there  would  be  no  occasion  for  a  foreclosure. 
If,  on  the  other  hand,  the  estate  is  insolvent,  the  administrator 
should  not  pay  and  the  probate  court  should  not  allow  paid 
any  secured  claim  except  as  the  money  therefor  is  made  out 
of  the  encumbered  property.  The  order  of  payments  and 
preferences  to  be  made  out  of  an  estate  is  directed  by  sections 
5606  and  5607,  Revised  Statutes.  Provision  is  also  made  for 
the  sale  of  the  encumbered  property  by  the  probate  court  where 
the  mortgagee  or  lienholder  has  presented  his  claim  under  sec- 
tions 5536  and  5537,  Eevised  Statutes.  Under  these  statutory 
provisions  governing  the  administration  of  the  estates  of  de- 
ceased persons,  a  mortgagee  can  acquire  no  advantage  or  prefer- 
ence by  being  allowed  to  present  his  claim  and  thereafter  fore- 
close his  mortgage.  Of  course  he  cannot  foreclose  his  mort- 
gage after  having  presented  his  claim,  if  the  encumbered  prop- 
erty is  sold  by  order  of  the  probate  eourt  and  the  proceeda 
thereof  are  applied  to  the  payment  of  the  mortgage  debt.  In 
such  a  case  he  would  have  exhausted  his  security  and  could  not 
pursue  it  any  further. 

We  therefore  conclude  that  the  plaiatiff  was  entitled  to  & 
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decree  forecloeing  its  mortgage,  and  the  judgment  of  the  lower 
court  will  be  reversed.  The  cause  is  remanded  with  directions 
to  the  trial  court  to  compute  the  amount  due  to  the  plaintiff 
on  its  mortgage,  and  to  make  findings  of  fact  and  conolusions 
of  law  in  accordance  with  the  facts  proven  upon  the  former  trial 
and  in  harmony  with  the  legal  conclusions  herein  announced, 
and  to  enter  judgment  and  decree  in  accordance  therewith. 
Costs  awarded  to  appellant. 

Sullivan,  C.  J.,  concurs. 

Stockslager,  J.,  having  heard  the  case  at  the  first  trial,  took 
no  part  in  the  foregoing  decision. 


(June   24,    1904.) 

BRANCA  V.  PERRIN. 
[77  Pac.  636.] 
Action  to  Quiet  Trru — ^Whkn  cannot  be  Maintained — Admission 
or  Reoobd  of  Fobxclobube  Proceedings    as    Evidence,    Ebbor 

WiTEN. 

1.  Where  it  i^  shown  that  the  action  is  to  quiei  title  to  land 
which  is  a  part  of  the  public  domain,  that  the  plaintiff  or  hia 
predecesaor  in  interest  have  never  occupied  the  land  or  filed  a 
poMCBsory  claim  to  such  land,  aa  provided  in  section  4552,  Be- 
vised  Statutes,  it  cannot  he  maintained. 

2.  Where  it  is  shown  that  the  plaintiff  in  the  action  neither  in 
person  nor  by  his  predecessor  in  interest  ever  filed  a  possessory 
claim  on  land  to  which  he  seeks  to  quiet  the  title,  nor  was  never 
in  possession  thereof,  it  is  error  to  admit  the  record  of  the  fore- 
closure proceedings  through  which  he  claims  title  when  the  defend- 
ant is  in  the  possession  of  the  premises. 

(Syllahtts  l^  the  court.) 

APPEAL  from  a  judgment  of  the  District  Court  of  Custer 
County,  and  from  an  order  overruling  a  motion  for  a  new  trial. 
Judgment  reversed.  Honorable  James  M.  Stevens,  Judge. 

The  facts  are  stated  in  the  opinion. 

H&wley,  Piudcett  &  Hawley,  for  Appellant 

It  win  be  noticed  from  an  examination  of  the  complaint  in 
this  action  that  the  plaintiff  alleges  title  in  fee  to  an  undivided 
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one-half  interest  in  the  land  in  question.  As  we  take  it,  under 
£iich  an  allegatioOy  in  order  for  the  plaintiff  to  prevail  in  this 
Action  he  must  show  that  he  is  the  owner  as  alleged  in  his  com- 
plaint, and  nnless  he  shows^  as  alleged  in  his  complaint,  that 
lie  is  the  owner  in  fee  of  such  undivided  one-half  interest,  we 
•contend  that  he  cannot  recover  in  this  action,  as  the  defend- 
ants deny  the  ownership  in  fee  of  the  plaintiff  and  set  up 
hy  way  of  further  answer  and  cross-complaint,  the  fact  that  the 
land  is  unsurveyed  government  land,  which,  if  true,  cannot  be 
•owned  in  fee;  and  immediately  upon  the  fact  being  shown  that 
the  land  in  question  is  unsurveyed  public  land,  the  plaintiff  must 
fail  in  his  action.  As  we  understand  it^  a  title  in  fee  is  the 
largest  estate  which  a  person  can  have,  and  is  an  absolute,  un- 
•quaJified  estate.  If  that  be  the  law,  an  estate  in  fee  to  this 
particular  property  being  in  the  government  of  the  United 
States,  the  plaintiff  has  failed  to  substantiate  his  complaint, 
and  he  has  no  title  whatever  to  the  land  or  any  portion  there- 
of, it  being  a  well-established  rule  of  law  'that  the  plaintiff  in 
an  action  to  quiet  title  must  first  show  title  in  himself.  The 
•only  allegation  of  an  adverse  interest  claimed  by  the  defend- 
ants is  as  follows:  'That  the  said  plaintiff  claims  title  in  fee 
to  the  said  premises,  and  that  the  said  defendants,  and  each  of 
them,  claim  an  estate  or  interest  therein  adverse  to  the  said 
plaintiff,  as  the  plaintiff  is  informed  and  believes  and  therefore 
.alleges.''  The  allegation  is  not  that  the  defendants  claim  some 
interest  in  the  premises,  but  that  the  plaintiff  is  informed  and 
believes  that  they  do.  This,  we  contend,  is  no  statement  of 
any  cause  of  action.  {Pfister  v.  Dascey,  65  Cal.  403,  4  Pac. 
393.) 

B.  B.  Chalmers  for  Respondent. 

The  object  of  an  action  to  quiet  title  is  to  enable  plaintiff 
to  dispel  whatever  may  be  regarded,  not  only  by  the  defendant, 
but  also  by  third  persons,  as  a  cloud  on  his  title,  depreciat- 
ing its  value;  and  therefore,  though  a  formal  allegation  of  ad- 
verse claim  may  be  necessary  in  the  complaint  under  Code  of 
Oivil  Procedure  of  California,  section  738,  providing  that  the 
action  will  lie  to  determine  "adverse  claims,*'  it  is  immaterial 
whether  or  not  defendant  actually  asserted  such  adverse  claim 
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before  the  commencement  of  the  action.  (Bulwer  Con.  Min. 
Co,  V.  Siandasd  Con.  Min.  Co.,  83  Cal.  609,  23  Pac.  1102 
(1108);  4  Notes  on  California  Eeporta,  p.  65.)  Section  738, 
supra,  is  identical  with  section  4538,  Idaho  Bevised  Statutes. 
Nick  Millick  conveyed  an  undivided  one-half  interest  in  the 
property  in  question  to  Oalacio,  who  in  turn  ocmveyed  the  same 
interest  to  the  defendants.  Plaintiff  obtained  his  title  and 
right  to  the  other  undivided  half  interest  by  the  foreclosure 
proceedings.  Thiia  the  plaintiff  and  defendants  became  ten- 
ants in  common  of  said  premises.  As  between  tenants  in  com- 
mon and  cotenants,  there  can  be  no  adverse  possessicm  unless 
there  has  been  an  ouster  by  the  party  claiming  adversely,  and 
the  possession  of  one  is  the  possession  of  all.  (Buswell  on  Lim* 
itations  and  Adverse  Possession,  sees.  296,  297 ;  Tyler  on  Eject- 
ment and  Adverse  Enjoyment,  pp.  926,  927;  1  Cyc.  of  Law 
ft  Pr.,  pp.  1073,  1078;  Fry  v.  Payne,  82  Va.  759,  1  S.  E.  197; 
Page  v.  Branch,  97  N.  C.  97,  2  Am.  St.  Rep.  281,  1  S.  E. 
625-627;  McCandey  v.  Harvey ^  49  Cal.  497.)  The  mere  occupa- 
tion of  one  is  presumed  to  be  not  adverse  to  the  other  cotenant. 
(Buswell  on  Limitation  and  Adverse  Possession,  sees.  299,  300 ; 
Wood  on  Limitations  of  Actions,  pp.  558,  559 ;  1  Cyc.  of  Law  ft 
Pr.,  pp.  1071,  1075;  Edwards  v.  Bishop,  4  N.  Y.  61;  CvJver  v. 
Rhodes,  87  N.  Y.  348.)  Possession,  payment  of  taxes,  and  ap- 
propriations of  rents  and  profits  do  not  necessarily  amount  to  ad- 
verse possession.  (1  Cyc.  of  Law  ft  Pr.,  p.  1076.)  The  plain- 
tiff has  established  a  legal  title  (as  against  all  persons  except  the 
United  States  government)  to  an  undivided  one-half  interest  in 
and  to  the  premises  in  controversy,  and  is,  therefore,  presumed 
to  have  been  possessed  thereof  within  the  time  required  by  law, 
and  the  occupation  of  the  property  (i.  e.,  an  undivided  half 
interest)  by  another  person  is  deemed  to  have  been  under  and 
in  subordination  to  such  legal  title,  unless  it  appear  that  the 
property  has  been  held  and  possessed  adversely  to  such  legal 
title  for  five  years  before  {he  commencement  of  the  acticm. 
(Idaho  Bev.  Stats.,  sec.  4039;  3  Idaho  Code,  see.  8120;  Martin 
V.  Walker,  68  Cal.  317,  9  Pac.  185.)  To  acquire  and  estab- 
lish title  by  prescription,  the  claimant  must  show  that  his  ad- 
verse holding  was  open,  notorious  and  continuous.  {Maiddin 
Idaho,  Vol.  10-16 


Digitized  by  VjOOQIC 


242  Branca  i;.  Febrik.  [10  Idaho^ 

Argument  for  Respondoii. 

V.  Cox,  67  Cal.  387,  7  Pac.  804;  Orayden  v.  Hurd,  65  Fed. 
724,  5  C.  C.  A.  258.)  Under  the  defendantB'  plea  of  adverse 
poasession,  no  evidence  is  admissible  except  the  evidence  of  title 
and  their  deed  was  for  an  undivided  one-half  interest  {Per^ 
Icins  V.  Eaton,  64  N.  H.  359,  10  Atl.  704;  Oreenhm  v.  Biggs, 
85  Ky.  155,  7  Anu  St  Rep.  579,  2  S.  W.  774.)  No  length  of 
possession  will  give  title  in  land  to  a  party  who  only  claima 
to  own  the  improvements  on  said  land.  (Da/venport  v.  Seh^ 
ring,  52  Iowa,  364,  3  N.  W.  403.)  The  possession  of  land, 
claiming  only  the  improvements,  and  not  the  land  itself,  does 
not  constitute  adverse  possession  of  the  land.  (Brown  v.  Sitnp^ 
son,  67  Tex.  25,  2  S.  W.  644.)  To  effect  ouster  of  cotenants, 
notice  of  adverse  claim  is  required,  or  such  possession  that 
notice  may  fairly  be  presumed.  (Culver  v.  Rhodes,  87  N.  Y. 
348;  Trenouih  v.  Gilbert,  63  Cal.  407;  Bath  v.  Valdez,  70  Cal. 
350,  11  Pac.  724;  BaUey  on  Onus  Probandi,  pp.  257,  258; 
Dignan  v.  Nelson,  26  Utah,  186,  72  Pac.  936;  Clymer  v.  Dwuh 
hins,  3  How.  674,  11  L.  ed.  778;  MVlimg  v.  Ross,  5  Wheat 
116,  5  L.  ed.  46;  Estate  of  Orider,  81  Cal.  571,  22  Pac.  908; 
Trenouth  v.  Oilbert,  63  Cal.  404,  407;  Gage  v.  Downey,  79  Cal. 
140,  21  Pac.  527,  855;  Owen  v.  MoHon,  24  Cal.  373.)  The 
tenant  in  common  out  of  possession  has  a  right  to  assume  that 
the  possession  of  his  cotenant  is  his  possession  until  informed 
to  the  contrary,  either  by  express  notice  or  by  acts  and  declara- 
tions, which  may  possibly  be  equivalent  to  notice.  (Miller  v. 
Myers,  46  Cal.  535;  Agtdrre  v.  Alexander,  58  Cal.  217;  Unger 
V.  Mooney,  63  Cal.  586,  49  Am.  Rep.  100;  Bath  v.  Valdez,  70 
Cal.  350,  11  Pac.  724;  Carpenter  v.  Mendenhall,  28  Cal.  484, 
87  Am.  Dec.  135 ;  McCauley  v.  Harvey,  49  Cal.  497.)  Under 
the  circumstances  of  this  case,  mere  possession  and  payment  of 
taxes  is  insufficient  to  establish  adverse  possession  of  titie  or 
right  thereby.  The  exclusive  occupation  of  the  whole  tract, 
and  cultivation  of  the  same,  and  payment  of  taxes,  by  a  tenant 
in  common,  are  not  of  themselves  sufficient  to  constitute  an 
ouster  of  the  cotenant  (Pochard  v.  Johnson,  51  Cal.  545, 
cited  Phelan  v.  Smith,  100  Cal.  167,  34  Pac.  667;  Pochard  v. 
Johnson,  57  Cal.  180,  cited  Oneto  v.  Restano,  78  Cal.  376,  20 
Pac.  743;  Gage  v.  Downey,  79  Cal.  159,  21  Pac.  527,  855.) 
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It  docB  not  appear  that  defendants  were  holding  said  premises 
under  color  of  title  or  claim  of  right  for  the  full  period  of  fire 
years  or  that  the  taxes  assessed  were  actually  paid  by  defend- 
ants. (Idaho  Bey.  Stats.  4040-4044.)  It  is  contended  by 
defendants  that  this,  being  unsurveyed  public  land  of  the  United 
States^  is  not  the  subject  of  a  suit  to  quiet  the  title  thereto, 
and  that  the  action  cannot  therefore  be  maintained.  An  action 
may  be  brought  by  any  person  against  another  who  claims  an 
ei^tate  or  interest  in  real  property  adverse  to  him,  for  the  pur- 
pose of  determining  such  adverse  claim.  (Bev.  Stats.,  sec. 
4538;  3  Code,  sec.  3379,  and  notes;  Fry  v.  Summers,  4  Idaho, 
424,  39  Paa  1118.)  An  action  to  quiet  title  to  lands  is  main- 
tainable in  this  state,  although  the  legal  title  thereto  is  in  the 
government  of  the  United  States.  {Orr  v.  Stewart,  67  Cal. 
275,  7  Pac  693.)  Under  the  above  section  it  is  not  essential 
that  the  complaint  should  aver  the  plaintiff  to  be  the  owner  in 
fee;  it  will  be  sufficient  if  it  appear  that  the  plaintiff  claims 
an  interest  in  the  land,  and  that  the  defendant  asserts  a  claim 
of  title  adverse  to  the  plaintiff's  claim.  (Stoddart  v.  Surge, 
53  Cal.  394;  Rough  v.  Simmons  (Cal.),  3  Pac.  91;  Rough  v. 
Booth  (CaL),  3  Pac.  91.)  The  owner  of  an  estate  in  lands 
less  than  a  fee  can  maintain  an  action  to  determine  an  adverse 
claim  made  by  another  person.  (Pierce  v.  Felter,  53  Cal.  18; 
WOson  V.  Madison,  66  Cal.  6;  Craft  v.  Merrill,  14  N.  Y.  456; 
Lounsbury  v.  Purdy,  18  N.  Y.  515 ;  Watson  v.  Sutro,  86  Cal. 
500,  24  Pac.  172,  25  Pac.  64;  Tuffree  v.  Polhemus,  108  CaL 
670,  41  Pac.  806;  2  Esteems  Pleadings,  4th  ed.,  sec.  2527.) 

STOCKSLAGER,  J. — The  plaintiff  commenced  his  action 
in  the  district  court  of  Custer  county,  alleging  that  at  the  time 
of  commencing  his  action  he  was,  and  for  a  long  time  had 
been,  the  owner,  possessed  and  entitled  to  the  possession  of  cer- 
tain land  situated  in  Custer  county.  Then  after  describing 
same  property  in  the  town  of  Bay  Horse,  we  find  this  descrip- 
tion of  property:  "And  also  that  undivided  one-half  interest 
of,  in  and  to  that  certain  piece  or  parcel  of  land  situate,  l3ring 
and  being  at  the  mouth  of  Bay  Korse  creek,  being  inclosed  by 
a  fence,  and  known  as  the  Calkins  ranch  or  land  claim,  to- 
gether with  all  improvements  and  appurtenances  thereto  be- 
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longing,  and  all  water  and  ditch  rights  therewith  connected  and 
heretofore  naed  npon  and  for  the  same.'' 

The  second  allegation  is  that  the  said  plaintiff  claims  title 
in  fee  to  the  said  premises  and  that  tiie  said  defendants,  and 
each  of  tiiem,  claim  an  estate  or  interest  therein,  adverse  to 
the  said  plaintiff,  as  the  plaintiff  is  informed  and  believes  and 
therefore  allies. 

Third,  the  plaintiff  alleges  that  the  claim  of  the  said  defend- 
ants, and  each  of  them,  is  without  any  right  whatever.  Then 
follows  the  prayer  for  relief  in  accordance  with  the  above  allega- 
tion. 

Defendants  answering  deny  each  and  all  tiie  allegations  of 
the  complaint  and  for  a  farther  answer  and  defense  allege:  1. 
'^That  all  the  land  and  premises  described  in  the  complaint 
herein  is  vacant  public  land,  and  is  nnsnrveyed;  that  on  the 
twenty-second  day  of  August,  1896,  the  defendants  herein  set- 
lied  npon  the  premises  described  in  the  complaint  herein  as 
being  inclosed  by  a  fence  at  the  month  of  Bay  Horse  creek, 
which  said  premises  were  at  said  time,  and  ever  since  have 
been,  and  now  are,  nnsnrveyed  public  lands  belonging  to  the 
United  States,  and  have  ever  since  resided  thereon;  and  have 
been  in  the  actual  and  peaceable  possession  thereof,  and  en- 
titled to  the  possession,  and  the  owners  thereof  except  as  against 
the  government  of  the  United  States,  since  said  date/'  The 
next  allegation  is :  ''That  the  defendants  have  been  in  the  quiet 
and  peaceable  possession  of  the  premises  described  in  said  com- 
plaint, holding  and  claiming  the  same  adversely  to  the  said 
plaintiff,  and  adversely  to  all  other  persons,  except  the  gov- 
ernment of  the  United  States,  for  more  than  five  years  last 
past,  and  before  the  commencement  of  this  suit,  and  that  neither 
the  plaintiff  or  ancestor,  or  predecessor  or  grantors,  was  or  were 
possessed  of  the  said  lots  of  land,  or  either,  or  any  portion 
thereof,  within  five  years  before  the  commencement  of  this 
action;  and  that  the  defendants  have  paid  all  the  taxes  that 
have  been  assessed  against  said  premises/' 

By  way  of  cross-complaint  defendants  allege  that  they  are 
now,  and  were  at  the  commencement  of  this  suit,  and  for  more 
than  five  years  before  that  time,  and  from  thence  up  to  that 
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time  had  been,  in  the  quiet  and  peaceable  possession  and  occu- 
pancy of  the  land  in  controversy,  together  with  all  improye- 
ments  and  appurtenances  thereto  belonging,  also  water  and 
ditch  rights  therewith  connected,  etc.  That  the  said  plaintiff 
has  no  right,  title  or  interest,  or  right  of  possession,  in  or  to 
the  said  described  premises,  or  any  part  thereof;  that  the  said 
plaintiff  claims  to  have  some  right,  title,  interest,  or  right  of 
possession,  in  or  to  the  said  described  pieces  and  lots  of  land 
adverse  to  defendants,  and  claims  that  he  is  the  owner  thereof, 
and  claims  title  thereto  in  fee. 

Defendants  allege  that  the  said  claim  of  plaintiff  to  said  lots 
and  pieces  of  land  above  described,  whatever  it  may  be  as 
against  the  rights  of  these  defendants,  is  without  foundation, 
and  is  called  upon  for  his  title  to  said  land  and  premises.  Then 
follows  prayer  in  compliance  with  the  allegations  above  re- 
ferred to. 

The  answer  to  the  cross-complaint  denies  that  the  defend- 
ants were  at  the  time  of  the  commencement  of  the  suit,  or  at 
any  time  or  at  all,  in  the  quiet  and  peaceable  possession  of  the 
premises  in  controversy;  denies  that  the  plaintiff  has  no  right, 
title  or  interest  or  right  of  possession,  etc. ;  denies  that  the  said 
claim  of  plaintiff  as  against  the  right  of  defendants  is  or  ever 
was  without  foimdation,  or  ever  was  a  cloud  upon  defendants' 
or  either  of  their  title  or  right  in  or  to  said  land  and  premises, 
or  that  either  of  them  has  or  had,  immediately  preceding  the 
commencement  of  this  action,  any  title  or  right  whatever  in  or 
to  said  premises  or  any  part  or  portion  thereof,  which  is  or 
ever  was  or  could  be  the  subject  of,  or  cloud  or  encumbrance 
thereon. 

Then  for  affirmative  defense  tiie  plaintiff  set  up  a  judgment 
and  decree  of  the  district  court  of  Custer  coimty,  by  which  it 
is  shown  that  in  an  action  of  foreclosure  then  and  there  pend- 
ing, in  which  the  plaintiff  and  one  John  Millick,  as  adminis- 
trator  of  the  estate  of  Nick  Millick,  deceased,  the  predecessor 
in  interest  of  the  def^dants  herein,  were  defendants,  and  one 
Boas  D.  Pike,  intervener,  a  judgment  and  decree  of  foreclosure 
and  sale  was  given  in  favor  of  the  plaintiff  therein  and  herein 
and  against  the  intervener  therein,  which  decree,  among  other 
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things,  provided  that  the  plaintiff  had  a  prior  and  superior  lien 
upon  the  premises  involved  in  the  action;  that  execution  issued 
on  said  decree  and  was  delivered  to  the  sheriflE  of  Custer  County, 
who  on  the  tenth  day  of  September,  1900,  sold  said  premises  to 
the  plaintiff  in  this  action.  That  the  sheriff  issued  to  said 
purchaser  a  certificate  of  sale,  etc. ;  that  on  the  eleventh  day  of 
September,  1901,  no  redemption  from  said  sale  having  been 
made,  the  sheriff  executed  and  delivered  to  plaintiff  a  deed  to 
the  premises;  that  ever  since  that  time  plaintiff  has  been  in 
the  aictual,  continuous  and  peaceable  possession  of  said  prem- 
ises, and  the  whole  thereof,  and  has  paid  all  taxes,  state,  county 
and  municipal  thereon. 

These  were  the  issues  joined,  and  upon  them  the  cause  was 
tried  by  the  court  Findings  of  fact  and  conclusions  of  law 
were  filed  and  judgment  entered  accordingly. 

The  first  finding  is,  "That  the  plaintiff  is  now,  and  for  a 
long  time  heretofore  has  been,  the  owner,  possessed  and  entitled 
to  the  possession  ....  of  that  undivided  one-half  interest  in 
and  to  that  certain  piece  of  land.''  Then  follows  the  description 
of  the  land  in  controversy. 

The  third  finding  is,  "That  the  claim  of  the  defendants,  and 
each  of  them,  is  without  any  right  whatever,  and  that  the  said 
defendants,  or  either  of  them,  have  no  right,  title  or  interest 
whatever  in  and  to  said  lands  or  premises,  or  any  part  or  por- 
tion thereof,  except  said  undivided  one-half  interest  in  said 
Calkins  ranch.'' 

It  seems  to  be  an  undisputed  fact  that  the  land  in  contro- 
versy is  unsurveyed  public  land,  the  plaintiff  basing  his  right 
to  recovery  on  his  title  from  the  sheriff  of  Custer  county  through 
a  foreclosure  proceeding  and  sale  thereunder,  and  defendants 
basing  their  right  to  possession  by  virtue  of  a  settlement  which 
it  is  alleged  was  open,  notorious  and  undisputed  from  the 
twenty-second  day  of  August,  1896,  and  more  than  five  years 
prior  to  the  institution  of  this  action.  It  being  practically  con- 
ceded that  the  property  in  dispute  is  a  part  of  the  public  do- 
main and  also  unsurveyed  land,  hence  not  subject  to  entry  and 
sale,  the  important  question  arises  as  to  who  has  been  in  pos- 
session and  who  was  in  possession  at  the  time  of  the  commence- 
ment of  this  suit. 
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It  is  conceded  that  the  title  to  the  properly  is  in  the  govem- 
ment  of  the  United  States,  and  at  most  the  only  question  that 
<»n  he  settled  here  is  the  right  to  possession.  We  will  only 
•examine  the  pleadings  and  evidence  to  determine  this  question. 
From  the  evidence  it  is  shown  that  the  defendants  have  been 
living  in  the  house  upon  the  premises  in  dispute  since  August, 
1896.  As  we  view  it,  it  is  unimportant,  at  this  late  date,  how 
•or  under  what  circumstances  they  became  possessed  of  the  prop* 
erty;  they  were  there  beyond  a  question  under  color  of  right, 
«nd  it  is  nowhere  shown  that  fhey  were  placed  in  possession  by 
the  plaintiff  or  his  grantor  in  the  mortgage,  or  that  they  were 
ihe  cotenants,  partners  or  agents  of  Nick  Millick,  who,  it  is 
shown  at  one  time  was  the  owner  of  the  improvements  on  the 
land  and  the  party  from  whom  plaintiff  through  his  mortgage 
foreclosure  proceedings  obtained  all  the  claim  he  has  to  the 
property.  It  is  not  shown  that  the  plaintiff  or  his  predecessor 
was  ever  in  the  actual  possession  of  the  property.  It  is  alleged 
ill  the  pleadings  of  the  plaintiff  that  such  was  the  fact,  but  he 
•does  not  prove  it.  The  only  parties  shown  to  have  actually 
lived  upon  the  premises  were  the  defendants  and  one  Sereaphiro 
"Galacio,  who  sold  his  interest  in  the  premises  to  the  defendants, 
who  immediately  took  possession  and  have  resided  there  ever 
.since.  This  transfer  was  made,  as  shown  by  the  record,  on  the 
twenty-second  day  of  Augusl^  1896.  We  think  the  evidence 
establishes  the  fact  that  Nick  Millick  was  at  one  time  the  owner 
^f  the  improvements  on  the  premises  in  controversy,  and  that 
he  mortgaged  a  one-half  interest  to  0.  J.  Salsbury,  and  thereafter 
mortgaged  the  same  interest  to  the  plaintiff  herein  for  a  sum 
sufficient  to  pay  the  Salsbury  mortgage.  Also  that  he  sold  the 
•other  half  interest  to  Oalacio,  the  party  from  whom  the  defend- 
:aiit8  claim  to  have  obtained  possession.  These  conclusions. are 
supported  by  the  evidence. 

W.  J.  Treloar,  a  witness  for  the  plaintiff,  testHied  that  he 
liad  known  Nick  Millick  fifteen  or  sixteen  years,  that  he  resided 
in  Bay  Horse  and  was  engaged  in  the  hotel  business  and  ranch- 
ing; that  he  knew  the  ranch  at  the  mouth  of  Bay  Horse  creek, 
-sometimes  called  the  Calkins  ranch,  and  sometimes  called  the 
llillick  ranch.    Being  asked  if  he  ever  knew  Millick  to  live  Upon 
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tills  piece  of  land,  replied  he  never  lived  there  that  he  knew  of. 
He  further  testified  that  he  knew  both  of  the  Ferrina.  '^They. 
lived  on  this  pieqe  of  land ;  they  commenced  living  there  five^ 
fiiz  or  seven  years  ago  and  have  resided  there  continuously  ever 
since;  no  one  else  lived  there  that  I  know  of/'  The  plain- 
tiff testified  that  he  resided  in  Bay  Horse  and  had  resided  there 
eighteen  years.  This  is  all  of  the  evidence  of  plaintiff  with  ref- 
erence to  the  occupancy  or  possession  of  this  land  and  the  evi- 
dence of  witness  Treloar,  taken  in  c(mnection  with  the  evidence 
of  the  defendant  Ellen  F^rin,  shows  conclusively  that  the  Fer- 
rina  have  resided  upon  the  land  continuously  since  1896.  It  is 
also  shoim  that  they  have  paid  the  taxes  assessed  against  the 
property  since  1899,  and  that  the  property  was  assessed  in  the 
name  of  Arthur  Ferrin.  It  is  not  shown  that  the  property  was 
ever  assessed  as  the  property  of  plaintiff.  We  find  in  the  record 
that  certain  rinch  property  was  aasessed  as  the  property  of 
plaintiff,  but  it  is  shown  to  have  been  a  ranch  about  a  mile  be- 
low tlie  town  of  Bay  Horse,  hence  not  this  property.-  The  as- 
sessment-roll of  Custer  county  shows  that  the  plaintiff  paid 
taxes  for  the  years  1899,  1900,  1901  and  1902  on  a  valuation, 
of  $50  each  year  on  a  ranch  about  a  mile  below  the  town  of  Bay 
Horse  formerly  owned  by  Celestel  Branca. 

Counsel  for  respondent  urges  that  the  notice  given  by  Arthur 
Ferrin  and  published  in  the  ^'Challis  Messenger''  is  conclusive 
that  he  did  not  claim  this  land  by  virtue  of  his  settlement  and 
occupancy  thereof,  it  being  unsurveyed  public  lands  until  after 
the  date  of  such  publication.  The  notice  is  as  follows: 
''To  all  whom  it  may  concern : 

'TTou  are  hereby  notified  to  remove  all  improvements  off  the 
MiUick  and  Ferrin  ranch  as  provided  by  law  and  pay  all  claims^ 
against  said  improvements. 

(Signed)     "AETHUE  FEERIN. 

"Dated  March  6,  1901." 

It  is  shown  that  the  Ferrins  had  been  residing  upon  these 
premises  as  the  sole  oceupants  for  almost  five  years  prior  to  the 
date  of  this  notice;  the  only  taxes  ever  shown  to  have  been  paid 
upon  the  j^mises  wero  paid  by  the  Ferrins.    The  notice  was  not 
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directed  to  any  particular  person^  simply  a  notice  in  effect  that 
they  claimed  tiie  right  to  possession^  and  if  anyone  claimed  any 
of  the  improvements  they  must  remove  them  after  paying  all 
claims  against  said  improvements.  If  conclusions  are  to  be 
drawn  from  this  notice,  they  must  be  that  Mr.  Ferrin  did  not 
recognize  anyone's  right  to  occupy  or  possess  any  portion  of 
the  land  in  controversy^  but  that  if  anyone  claimed  any  of  the 
improvements,  they  might  remove  them  by  paying  all  claims 
against  them. 

A  number  of  errors  are  assigned  by  appellant  as  to  the  ad- 
mission of  certain  exhibits  offered  by  the  plaintiff;  they  were 
the  records  in  the  case  of  Mai  Branca  against  John  Millick,  as 
administrator  of  the  estate  of  Nick  Millick,  deceased,  and  Boaz 
D.  Pike,  intervener,  wherein  the  plaintiff  foreclosed  a  certain 
mortgage  theretofore  executed  and  delivered  by  Nick  Millick 
to  plaintiff,  a  part  of  the  properly  described  in  said  mortgage 
being  the  property  in  controversy  here. 

Millick  could  only  mortgage  the  improvements  on  this  land 
as  the  title  then  and  now  is  in  the  government  of  the  United 
States.  We  cannot  see  how  this  evidence  could  aid  the  plain- 
tiff in  a  recovery  in  this  action  under  the  pleadings  and  evi- 
dence^ as  it  was  not  shown  that  the  plaintiff  or  his  predecessor  in 
interest  ever  filed  a  possessory  claim  to  the  property  iti  dispute, 
or  ever  lived  upon  or  occupied  it,  and  he  must  have  shown  one 
or  the  other  fact  to  exist  before  he  could  maintain  an  action  of 
this  character. 

Other  errors  are  assigned,  but  with  our  view  of  the  case  it 
is  unnecessary  to  pass  upon  them,  as  the  plaintiff  is  not  en- 
titled to  the  relief  demanded  in  his  complaint  under  the  proof 
he  has  submitted.  He  asks  for  that  which  the  court  is  power- 
less to  give,  and  the  judgment  must  be  reversed  and  remanded 
to  the  lower  court  for  further  proceedings  in  harmony  with  the 
views  herein  expressed.    Costs  are  awarded  to  the  appellant. 

Ailshie,  J.,  eoncura. 

Sullivan^  C*  J.^  concurs. 
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(June  27,  1904.) 

HESSE  V.  STBODE. 
[77  Pac  634.] 

BXAL  BSTATB— TlTLB  BT  AdYEBSS  POSSESSION— TaZAHOIT  BY  ClTT— Es- 
TOFPEL. 

1.  Where  the  city  erected  a  fire-engine  house  on  its  own  lot  and 
on  a  small  fraction  of  an  adjoining  lot,  and  maintained  such 
house  there  for  about  twenty  years,  and  in  the  meantime  assessed 
for  taxation  said  fractional  part  of  the  adjoining  lot  with  the 
remaining  part  thereof  to  the  owner,  and  collected  and  received 
such  taxes  and  charges  for  street  paving,  sidewalk,  sprinkling 
and  other  city  purposes,  it  is  estopped  from  claiming  title  thereto 
by  adverse  possession. 

(Syllabus  by  the  court) 

APPEAL  from  the  District  CourT  of  Ada  Coun^.    Honor- 
able George  H.  Stewart,  Judge. 

Action  to  qniet  title  to  certain  land.    Judgment  for  defend- 
ants.   AfiBrmed. 

The  facts  are  stated  in  the  opinion. 

Alfred  A.  Eraser  and  Charles  M.  Kahn^  for  Appellants. 

Under  the  facts  in  this  case  as  stipulated  and  agreed  to^  the 
plaintiffs  herein  base  their  right  to  recover  upon  two  points: 
1.  That  the  city  acquired  title  to  said  tract  of  land  by  adverse 
possession  of  the  same;  and  2.  That  the  defendants  are  es- 
topped to  claim  title  to  said  tract  of  land  in  controversy  by 
Tcason  of  the  acquiescence  of  the  defendants^  predecessors  in 
interest  in  the  boundary  line  between  said  tracts  of  land  by 
permitting,  without  objection,  the  city  to  erect  the  building 
upon  the  same  and  occupy  the  same  without  protest  for  a  period 
■of  almost  twenty  years.  On  the  question  of  adverse  possession, 
the  facts  in  this  case  establish  all  the  elements  necessary  in  such 
•case,  with  the  exception  of  the  payment  of  taxes  upon  the  prop- 
erty in  dispute.  The  appellants  contend  that  it  was  not  neces- 
sary for  the  city  to  pay  taxes  upon  this  property  in  order  to 
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acquire  title  by  adverse  poesession,  as  the  city,  under  the  con- 
stitution and  laws  of  the  state  of  Idaho^  is  not  required  to  pay 
taxes  upon  property.  (Rev.  Stats.  1887,  sec.  1401;  Idaho 
Const.,  ari  7,  sec.  4;  United  States  v.  SchwaXby,  8  Tex.  Civ. 
App.  679,  29  S.  W.  90;  StwnUy  v.  Schwaiby,  147  U.  S.  508, 
18  Sup.  Ct  Rep.  418,  37  L.  ed.  259 ;  Grimm  v.  Curley,  43  Cal. 
«50;  Brown  v,  Lette,  2  Fed.  440,  6  Saw.  332.)  It  is  held  that 
acquiescence  for  a  great  number  of  years  is  conclusive  evidence 
of  an  agreement  to  that  line.  No  express  agreement  need  be 
shown.  {Rockwell  v.  Adam^,  7  Cow.  761.)  A  line  which  par- 
ties have  agreed  to,  either  expressly  or  by  acquiescence,  will  not 
be  disturbed.  (McCormick  v.  Barnum,  10  Wend.  105.  See 
Bxley  V.  Griffin,  16  Ga.  141,  60  Am.  Dec.  726.)  Standing  by 
while  a  party  subjected  himself  to  expenses  in  regard  to  the 
land  which  he  would  not  have  done  had  not  the  line  been 
located  as  it  was,  may  perhaps  warrant  the  presumption  of  a 
grant  within  the  statute  period.  (Adams  v.  Rockwell,  16 
Wend.  285,  302.)  Acquiescence  is  conclusive  evidence  of  an 
agreement  as  to  a  boundary,  and  such  agreement  need  not  be 
shown  by  direct  evidence,  but  is  inferred  from  conduct  and  such 
acquiescence.  (Turner  v.  Baker,  64  Mo.  218,  27  Am.  Rep. 
^26;  Baldwin  v.  Brown,  16  N.  Y.  359;  Jones  v.  Pashby,  67 
Mich.  459,  11  Am.  St.  Rep.  589,  35  N.  W.  162;  Gwynn  v. 
BchwaHz,  32  W.  Va.  487,  9  S.  E.  880;  4  Am.  &  Eng.  Ency.  of 
Law,  2d  ed.,  863;  O'Donnell  v.  Penney,  17  R.  L  164,  20  Atl. 
305;  Bwettenham  v.  Leary,  18  Hun,  284.) 

W.  B.  Borah,  for  Respondents. 

In  the  absence  of  the  evidence  of  intention  to  hold  adversely 
the  presumption  would  be  that  he  intended  to  hold  to  the  true 
line.  (Tam  ir.  Kellogg,  49  Mo.  118.)  ^'Occupation  such  as 
will  constitute  a  disseisin  of  the  true  owner  and  give  title  by 
^idverse  possession  must  be  accompanied  with  claim  of  title.'' 
This  authority  also  lays  down  the  rule  that  the  burden  is  upon 
ihe  plaintiff  to  establish  every  essential  ingredient  of  his  rights 
and  that  the  presumptions  are  in  favor  of  the  true  title.  (Alt* 
^hvl  V.  O'Neil  85  Or.  202,  68  Pac.  96.)     Under  the  statutes 
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of  Idaho,  adverse  possession  cannot  ripen  into  title  unless  the 
party  has  paid  all  taxes  assessed  against  the  land  according  to 
law.  (Idaho  Eev.  Stats.,  sec.  4043;  Oreen  v.  Christie,  4  Idaho, 
438,  40  Pac.  54.)  In  respect  to  the  title  to  real  estate,  if  the 
■party  claiming  title  is  acquainted  with  the  true  state  of  the 
title  or  has  an  equal  means  with  the  other  party  of  ascertaining 
it  as  in  the  case  of  a  duly  recorded  deed,  there  will  be  no  es- 
toppel, at  least  from  mere  silence.  {Clark  v.  Parsons,  69  N. 
H.  147,  76  Am.  Si  Eep.  157,  39  Atl.  899;  OcUin  v.  Oove,  41 
N.  H.  465,  77  Am.  Dec.  773;  Wood  v.  Qrifjin,  46  N.  H.  230; 
Mountain,  Lake  Co.  v.  Schartzer,  83  Md.  10,  34  Atl.  536; 
Reynolds  v.  Insurance  Co.,  34  Md.  280,  6  Am.  Rep.  337;  Jame- 
son V.  Rixey,  94  Va.  342,  64  Am.  St.  Rep.  726,  26  S.  E.  863 ; 
Poynter  v.  Chapman,  8  Utah,  442,  32  Pac.  693.)  As  to  bound- 
ary line  by  acquiescence:  Biggins  v.  Champlin,  59  Cal.  113; 
Cooper  V.  Vierra,  59  Cal.  282;  Sneed  v.  Osbom,  25  Cal.  619; 
McCormich  v.  Bamum,  10  Wend.  104;  Jackson  v.  Van  Corlaer, 
11  Johns.  123 ;  Perkins  v.  Cay,  3  Serg.  &  R.  327,  7  Am.  Dec.  653 ; 
Moyle  V.  Connelly,  50  Cal.  295 ;  City  of  Bloomington  v.  Bloom,'' 
ington  etc.  Assn.,  126  111.  221, 18  N.  E.  300;  Mvllaney  v.  Duffy, 
145  111.  559,  33  N.  E.  750;  Liverpool  v.  Prescott,  7  Allen,  494; 
Quick  V.  Nitschelm,  139  111.  251,  28  N.  E.  926-929;  Schraeder 
Co.  V.  Packer,  129  U.  S.  688,  9  Sup.  Ct  Rep.  385,  32  L.  ed. 
760;  Watrous  v.  Morrison,  33  Pla.  261,  39  Am.  St.  Rep.  139. 

SULLIVAN,  C.  J.— This  action  was  begun  by  Boise  City, 
and  thereafter  the  present  appellants  were  substituted  as  plain- 
tiffs. The  action  is  to  quiet  title  to  a  strip  of  ground  two 
feet  nine  inches  wide,  off  of  the  east  side  of  the  west  half  of 
lot  8,  block  7  of  the  original  townsite  of  Boise  City.  The  case 
was  tried  upon  an  agreed  statement  of  facts,  and  upon  that 
statement  iiie  court  rendered  its  decision  in  favor  of  the  def ead« 
ants  who  are  the  respondents  here.  The  appeal  is  from  the 
judgment  The  following  facts  appear  from  the  record:  It 
was  stipulated  by  the  respective  parties  that  the  abstract  of  title 
marked  exhibit  **A**  was  a  true  and  correct  abstract  of  title  to 
lot  8,  block  7  of  the  original  townsite  of  Boise  City,  and  show- 
ing correctly  the  chain  of  title  to  said  lot;  that  in  the  year 
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1870  there  was  erected  and  has  since  been  standing  on  the  west 
half  of  said  lot  8  a  one-story  brick  or  adobe  building,  and  that 
said  building  was  erected  by  the  predecessors  in  interest  of  the 
respondents;  that  said  building  has  been  there  ever  since  said 
year  and  is  now  standing  thereon  as  the  same  was  originally 
constructed;  that  there  are  two  feet  nine  inches  of  the  east 
side  of  the  west  half  of  said  lot  which  are  not  covered  or  occu- 
pied by  said  building;  that  in  the  year  1884,  Boise  City  erected 
upon  the  east  half  of  said  lot  a  city  fire-engine  house  of  brick, 
two  stories  in  height,  and  that  said  house  was  erected  over  and 
upon  the  west  half  of  said  lot  8  to  the  extent  of  two  feet,  nine 
inches,  and  has  remained  so  ever  since,  and  so  stands  at  the 
present  time  and  has  been  occupied  during  said  time  by  the 
city  as  a  fire-engine  house;  that  neither  respondents  nor  their 
predecessors  in  interest  have  ever,  at  any  time,  objected  or  com- 
plained to  the  city  authorities  of  Boise  City  as  to  the  building 
or  the  erection  of  said  city  engine-house  or  as  to  the  same  be- 
ing maintained  thereon;  that  the  respondents  as  heirs  to  John 
Strode,  deceased,  are  now  the  owners  and  holders  of  all  title 
and  interest  which  said  Strode  had  in  the  west  half  of  said  lot; 
that  taxes,  county,  ciiy  and  state  have  been  l^lly  levied  and 
assessed  each  year  upon  and  against  the  west  half  of  said  lot; 
that  said  levies  and  assessments  were  made,  not  against  the 
entire  lot,  but  against  the  west  half  of  said  lot  separate  and 
distinct  from  the  east  half  thereof  each  year;  that  no  part  of 
said  taxes  so  levied  and  assessed  has,  at  any  time,  been  paid  by 
the  appellants  or  their  predecessors  in  interest,  but  that  the  re- 
spondents and  their  predecessors  in  interest  have  each  year  paid 
all  of  such  taxes.  That  from  time  to  time  special  assessments 
and  expenses  for  sidewalks,  street  paving  and  sprinkling  have 
been  levied  and  assessed  against  and  upon  the  west  half  of  said . 
lot,  and  that  all  such  amounts  so  levied  for  such  purposes  have 
been  paid  by  the  respondents  and  their  predecessors  in  interest 
Upon  those  facts  judgment  was  entered  in  favor  of  the  re- 
spondents. The  stipulated  facts  show  that  the  respondents 
have  a  clear  paper  record  title  to  the  west  half  of  said  lot 

The  questions  for  decision   are:  1.  Did  the  appellants  and 
their  grantor,  the  city,  acquire  title  to  said  two  feet  and  nine 
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inches  of  land  by  adverse  possession?  Or  2.  Was  there  a. 
boundary  line  agreed  upon?  Or  3.  Are  the  respondents  es- 
topped from  questioning  the  title  of  the  appellants?  We  will 
answer  the  second  and  third  questions  first. 

The  stipulated  facts  do  not  show  that  a  boundary  was  ever 
agreed  upon  betweai  the  city  and  the  owners  of  the  west  half 
of  said  lot,  and  there  are  no  facts  shown  that  estop  the  respond- 
ents from  questioning  the  title  of  the  appellants.  The  only 
other  question  for  decision  is:  Did  the  city  acquire  titie  to  the* 
two  feet,  nine  inches  on  the  easterly  side  of  said  lot  by  adverse 
possession  ? 

It  is  shown  by  the  stipulated  facts  that  Boise  City  levied  taxes 
for  cily  purposes  and  from  time  to  time  made  special  assess- 
ments for  sidewalks,  street  paving  and  street  sprinkling  pur- 
poses upon  the  west  half  of  said  lot  8,  and  that  all  such  amounts 
so  levied,  assessed  or  charged  against  said  west  half  of  lot  8 
have  been  paid  by  the  respondents  and  their  predecessors  in  in- 
terest This  would  indicate  that  the  city  was  not  holding  said 
tract  of  ground  adversely  to  the  respondents,  but  recognized 
their  titie  thereto  by  levying  such  taxes  and  charges  against  it. 
The  ciiy  has  thus  from  year  to  year  treated  this  property  as 
belonging  to  the  respondents,  accepted  their  money  for  the  taxes 
so  levied  on  the  theory  that  the  property  belonged  to  them.  And 
the  city  by  those  acts  is  estopped  from  denying  that  said  prop- 
erty was  legally  assessed  and  that  it  was  not,  in  fact,  subject  to 
taxation  and  did  not  belong  to  the  respondents. 

The  judgment  of  the  district  court  must  therefore  be  af- 
firmed, and  it  is  so  ordered.  Costs  of  this  appeal  are  awarded 
to  the  respondents. 

Stockslager  and  Ailshie,  JJ.,  concur. 
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(June  27,  1004.) 

CORKEB  V.  COMMISSIONERS   OF   ELMORE   COUNTY. 

[77   Pac.   633.] 
KoAD  Dismcr  GoimAcrs — Oontkactob— Powkb  or  Commissionebs 

TO  BmIXASE   OOHTBiLOlOB. 

1.  A  board  ol  eountj  oommisBioners  has  neither  expreaa  nor 
implied  power  to  accept  the  resignation  of  a  bidder  to  whom  they 
have  duly  and  regularly  awarded  a  contract  under  section  875, 
Revised  Statutes  (Sees.  Laws  1809,  p.  129),  for  the  care,  keep- 
ing and  repair  of  the  roads  of  a  contract  road  district. 

2.  It  is  to  the  interest  of  the  county  that  such  contracts  be  en- 
forced. On  the  other  hand,  it  is  against  the  interest  of  the  county 
for  contractors  to  be  released  and  relieved  from  their  obligations. 

(Syllabus  by  the  court.) 

APPEAL  from  District  Court  in  and  for  Elmore  County. 
Honorable  Lyttleton  Price,  Judge. 

From  a  judgment  of  the  district  couri;  approving  and  af- 
firming an  order  of  the  board  of  county  commissioners,  a  citizen 
and  taxpayer  appeals.    Reversed. 

The  facts  are  stated  in  the  opinion. 

W.  C.  Howie,  for  Appellant 

That  the  board  has  no  powers  but  those  directly  conferred 
on  it  by  statute  and  can  act  only  in  the  manner  laid  down  by 
statute  has  often  been  held  by  this  court.  (Oorman  v.  Covnty 
Commissioners,  1  Idaho,  553,  556,  557;  Conger  v.  Board 
of  Oommrs.,  6  Idaho,  347,  48  Pac.  1064,  and  many  other  cases.) 
And  having  exhausted  their  power  by  acting  in  the  manner  and 
to  the  extent  as  provided  by  law,  they  have  no  power  afterward 
to  set  aside,  annul  or  modify  their  action.  (7  Am.  &  Eng. 
Ency.  of  Law,  1008,  and  notes;  Cowell  v.  Martin,  43  Cal.  605; 
Harris  v.  Board,  49  Cal.  662;  Sturgeon  v.  Hampton,  88  Mo. 
203  (212-214) ;  Board  of  County  Commrs.  v.  Logansport  &  R. 
C.  R.  R.,  88  Ind.  199 ;  Doctor  v.  Hartman,  74  Ind.  221 ;  People 
V.  Supervisors  of  Schenectady  Co.,  35  Barb.  408;  Dorsey  v. 
Barry,  24  Cal.  449.) 
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Daniel  McLaughlin,  for  Bespcndent,  files  no  brief. 

AILSHIE,  J.— On  the  nineteenth  daj  of  July,  1902,  the 
board  of  oommisBioners  of  Ehnoiv  ecranty  dnlr  and  r^ularlj 
let  the  contract  to  W.  H.  Daris  for  tiie  keeping  of  the  roads  of 
c<mtract  road  district  No.  4  of  Elmoie  ooonty,  in  good  repair  as 
proTided  by  law,  for  the  tenn  of  two  3^earB  from  and  afta*  the 
twenty-ninth  day  of  July,  1902.  After  the  execotion  of  the 
contract,  and  on  the  twenty-fifSi  day  of  July,  the  contractor 
made,  executed  and  delivered  to  the  board  of  oommissioneTS  his 
bond  in  due  form  conditi<med  for  the  faithful  performance  of 
his  contract  At  the  July,  1903,  meeting  of  the  board  of  com- 
miflsionerB,  the  contractor,  Davis,  filed  his  written  resignation 
as  such  omtractor  and  asked  the  board  to  reUeve  him  from  his 
contract  and  discharge  him  from  all  liability  thereon.  The 
matter  came  on  regularly  for  hearing  on  the  twenty-first  day 
of  July,  and,  so  far  as  the  record  shows,  no  evidence  whatever 
was  taken  or  heard  by  the  board  in  the  consideration  of  such 
resignation  and  application  for  discharge,  and  by  a  vote  of  two 
ayes  and  one  nay,  the  board  made  and  entered  its  order  accept- 
ing the  resignation.  From  the  order  so  made  and  entered  the 
appellant,  C.  E.  Corker,  a  residait  and  taxpayer  of  Elmore 
county  and  road  district  No.  4  thereof,- appealed  to  the  district 
court  When  the  cause  was  called  for  trial  in  the  district  court, 
the  appellant  introduced  the  record  of  the  proceedings  of  the 
board  of  commissioners  in  accepting  the  resignation,  the  con- 
tract entered  into  between  the  board  and  the  contractor,  and 
the  bond  given  for  the  faithful  performance  of  the  terms  of 
the  contract  Thereupon  the  appellant  offered  to  prove  by  his 
own  testimony  that  the  contractor  had  entirely  failed  to  keep 
the  roads  of  his  district  in  repair  and  had  neglected  and  failed 
to  do  any  work  thereon;  that  he  had  not  lived  up  to  the  terms 
of  his  contract  and  had  not  complied  with  the  requirements  of 
law  as  to  the  duties  of  such  contractor,  and  that  by  reason  of 
his  neglect  to  work  and  repair  the  roads  and  keep  them  in  fair 
condition  they  had  become  impassable,  and  that  at  the  time  the 
board  accepted  his  resignation  it  would  have  cost  the  county  at 
least  double  the  amount  of  the  contract  price  to  put  the  roads 
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in  a  reasonable  state  of  repair  and  condition  for  travel.  After 
an  extended  statement  by  connsel  for  appellant  as  to  the  na- 
ture and  character  of  the  evidence  he  proposed  to  introduce  by 
the  witness,  the  court  ruled  upon  the  offer  as  follows:  "The 
proffer  of  proof  made  by  Mr.  Howie  is  denied,  for  the  reason 
that  the  court  thinks  it  does  not  show  an  abuse  of  discretion 
on  the  part  of  the  board  in  agreeing  to  terminate  the  contract 
in  question;  but  that  in  that  act  they  exercised  a  discretionary 
power  which  the  law  vests  in  them,  and  as  far  as  the  court  can 
€ee,  their  act  does  not  involve  any  abuse  of  that  discretion, 
and  for  that  reason  the  offer  is  denied.*'  To  this  ruling  appel- 
lant excepted  and  thereupon  rested  his  case.  No  evidence  was 
introduced  by  the  respondents  and  the  court  rendered  and  en- 
tered his  judgment  approving  and  afiSrming  the  action  of  the 
board  of  commissioners.  From  this  judgment  the  appellant  has 
prosecuted  this  appeal  No  appearance  was  made  on  the  part 
of  the  respondents  at  the  hearing  in  this  court,  but  since  that 
a  brief  has  been  filed  by  the  county  attorney  on  behalf  of  the 
board  of  commissioners.  We  have  made  a  very  careful  exami- 
nation of  this  question  independent  of  the  citations  and  authori- 
ties presented,  in  order  to  find,  if  possible,  some  authority  di- 
rectly in  point,  but  our  research  has  not  been  rewarded  with 
any  covering  a  similar  state  of  facts.  The  authority  for  enter- 
ing into  such  contracts  as  the  one  executed  by  the  board  in  this 
case  is  found  in  sections  875,  876,  877,  878  and  879,  as  enacted 
and  added  to  the  Revised  Statutes  by  act  of  February  7,  1899 
(Sess.  Laws  1899,  pp.  127-132).  Section  876  authorizes  the 
execution  of  such  a  contract  and  provides  that  it  shall  not  be 
entered  into  for  a  period  'less  than  two,  nor  more  than  three 
years  for  the  respective  contract  road  districts.*'  Section  876 
prescribes  the  duties  of  such  contractor  in  reference  to  keep- 
ing roads,  bridges,  etc.,  in  good  repair.  Section  877  contains 
the  only  power  and  authority  found  in  the  statute  for  the 
board  of  commissioners  enforcing  the  terms  of  the  contract  and 
compelling  a  compliance  therewith.  That  section  is  as  follows: 
^*The  board  of  county  commissioners,  upon  learning  that  any  of 
the  public  roads  are  not  repaired  and  kept  in  good  order  by 
anyone  contracting  to  do  so  in  a  contract  road  district^  shall 
Idaho,  Vol.  10—17 
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have  power  and  shall  cause  the  same  to  be  done  by  placing  labor 
thereon;  and  snch  expense  shall  be  retained  from  any  amount 
that  may  be  due  him  on  his  contract,  and  should  that  be  in- 
sufiBcient,  or  nothing  be  due  thereon,  the  deficiency  or  whole 
amount  (as  the  case  may  be)  shall  be  collected  from  his  bonds- 
m^,  as  other  liabilities/'  Section  878  provides  for  making 
quarterly  payments  to  the  contractor,  and  section  879  directs 
that  the  tax  collector  shall  collect  the  road  poll  taxes  for  such 
district  and  turn  the  same  in  to  the  county  treasurer.  The 
contention  of  appellant  is  that  the  board  of  commissioners  have 
no  right  or  authority  to  terminate  such  a  contract  or  accept 
the  resignation  of  a  contractor  or  discharge  him  from  the  obli- 
gations of  his  contract.  It  must  be  conceded  that  there  is  no 
express  authority  in  the  statute  for  any  such  action  on  the 
part  of  the. board  of  county  commissioners,  and  if  the  au- 
thority exists  it  is  implied  rather  than  express.  This  court 
has  heretofore  been  inclined  to  confine  the  action  of  boards  of 
county  commissioners  within  the  express  power  granted  them 
by  the  statutes.  {Gorman  v.  County  Commissioners,  1  Idaho, 
653;  Conger  v.  Board  of  County  Commrs.,  4  Idaho,  740,  48 
Pac.  1064;  Howell  v.  Board  of  Commrs.,  6  Idaho,  154,  53  Pac. 
542;  Fremont  County  v.  Brandon,  6  Idaho,  482,  56  Pac.  264; 
Hampton  v.  Board  of  Commrs.,  4  Idaho,  646,  43  Pac.  324; 
Meller  v.  Board  of  Commrs.,  4  Idaho,  44,  36  Pac  712.)  We 
are  of  opinion,  however,  that  in  the  discharge  of  the  duties 
for  which  such  boards  are  created,  they  should  not  only  be  al- 
lowed to  exercise  the  powers  expressly  granted,  but  in  addi- 
tion thereto  should  be  allowed  the  exercise  of  such  implied 
powers  as  are  necessary  to  the  complete  discharge  of  the  duties 
imposed  upon  them  by  statute.  Entertaining  this  view  of  the 
scope  of  their  authority  to  act,  the  question  arises :  Is  it  neces- 
sary to  the  complete  discharge  of  their  duties  in  reference  to 
contracting  for  the  care  and  keeping  of  the  roads  in  contract 
road  districts,  that  they  have  authority  to  accept  resignations 
from  road  contractors  and  terminate  such  contracts  and  relieve 
them  from  the  obligations  of  their  contracts?  It  seems  to  us 
that  the  answer  to  this  question  must  inevitably  be  in  the  nega- 
tive.   The  board  of  commissioners  contract  for  and  on  behalf 
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of  the  coiiniy.  They  are  not  the  cotmty  but  are  rather  its 
chief  executiye  agents.  The  county  can  have  no  interest  in 
relieving  a  contractor  from  hia  obligation.  If  the  contractor 
has  made  a  good  bargain  it  is  evident  that  he  will  niever  con- 
sent to  a  termination  of  the  contract;  if  he  has  made  a  bad 
bargain,  it  ia  equally  certain  that  the  county,  from  a  busi- 
ness point  of  view,  is  interested  in  enforcing  that  contract  So 
soon,  however,  as  he  finds  he  has  entered  into  an  unprofitable 
contract  he  is  sure  to  bring  all  the  pressure  he  can  to  bear  upon 
the  board  of  commissioners  to  have  them  relieve  him  from  his 
obligation.  In  such  a  case,  by  underbidding  others,  he  has 
possibly  deprived  the  county  of  a  more  advantageous  contract 
than  it  may  thereafter  be  able  to  obtain.  On  the  other  hand, 
by  the  terms  of  section  877,  supra,  if  the  contractor  fails  to 
keep  his  obligation,  the  board  is  not  authorized  to  terminate  his 
contract,  but  rather  to  cause  the  work  to  be  done  and  the  roads 
to  be  kept  in  repair  from  time  to  time  and  to  charge  the  same  to 
the  contractor  and  retain  the  expense  thereof  from  any  sum 
due  him  on  his  contract,  and  if  there  be  not  su£5cient  due  for 
that  purpose,  to  charge  and  collect  the  remainder  from  hia 
bondsmen.  It  would  appear,  however,  that  the  contract  is  still 
in  force  and  effect  and  that  its  terms  are  enforceable  by  all 
the  parties  thereto.  From  the  action  of  the  board  in  awarding 
a  contract  any  person  aggrieved  thereby,  or  any  taxpayer  of  the 
county,  may  appeal  to  the  district  court  (Sess.  Laws  1899,  p. 
248),  and  if  no  appeal  is  taken  within  the  statutory  time 
the  order  is  final  and  can  no  longer  be  questioned.  The  con* 
tract  becomes  an  obligation  from  which  the  board  cannot  grant 
relief  to  the  contractor  or  his  bondsmen. 

There  is  another  consideration  which  leads  us  to  believe  that 
it  was  never  intended  that  the  board  should  have  power  to  re- 
lieve a  contractor  from  his  obligation,  and  that  is  the  provi- 
sion of  section  875,  wherein  it  is  enjoined  upon  the  board 
that  they  cannot  award  such  a  contract  for  less  than  two  year? 
nor  more  than  three  years.  Now,  if  they  cannot  award  a  con- 
tract for  less  than  two  years^  and  still  by  implication  are  per- 
mitted to  release  a  contractor  at  any  time,  they  would  be  doing 
by  indirection  what  they  cannot  do  directly  and  Huxb  defeat 
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the  express  terms  of  the  statute.    We  do  not  think  this  can 
be  done. 

We  conclude  that  the  district  judge  should  have  reversed  and 
vacated  the  order  of  the  board  of  commissioners  in  accepting 
the  resignation  of  the  contractor.  The  order  and  judgmait 
of  the  district  court  affirming  such  action  is  reversed  and  va- 
cated and  the  cause  is  remanded,  with  direction  to  enter  judg- 
ment in  harmony  with  the  views  herein  expressed.  Costs 
awarded  to  appellant. 

Sullivan,  G.  J.,  and  Stx)ckslager,  J.,  concur. 


(June  27,  1904.) 

HAYS  V.  CBTJTCHER. 
[77    Pac.    620.] 

AFPEAi>-EvmENCB — Stipulatiow    or    Attobnets — ^Bnx.    or    Excep- 
TI017S — Statement. 

1.  Evidence  contained  in  transcript  and  not  Bayed  by  bill  of 
exceptions  or  statement  allowed  by  court  or  judge,  cannot  be 
considered  on  the  appeal 

2.  Under  the  following  stipulation  of  counsel,  to  wit:  "It  is 
hereby  stipulated  between  counsel  for  the  respective  parties  in 
this  case  that  the  same  shall  be  heard  before  the  supreme  court 
at  the  May  term  thereof  upon  this  transcript,  all  questions  of 
time  of  service  being  hereby  waived,"  held,  that  the  evidence 
contained  in  the  transcript  cannot  be  considered  on  the  appeal, 
as  it  was  not  saved  by  bill  of  exceptions  or  statement  settled  by 
the  judge. 

OyllabuB  by  the  court.) 

APPEAL  from  the  District  Court  of  Ada  County.  Honor- 
able George  H.  Stewart,  Judge. 

Action  to  recover  an  official  bond.  Nonsuit  granted  at  close 
of  plaintiffs  evidence,  and  judgment  ^tered  dismissing  the  ac- 
tion.   Judgment  affirmed* 
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Jo.  W.  Huston^  for  Appellant^  cites  no  authorities  upon  the 
point  decided. 

Hawlqr  &  Puckett,  for  Respondents. 

What  is  before  the  court  on  this  appeal?  Counsel  for  appel- 
lant has  in  his  brief  argued  the  case  upon  the  testimony,  and 
the  testimony  is  set  forth  in  the  transcript  (Folios  52-104.) 
This  testimony,  we  urge,  is  not  properly  before  tiie  court  and 
we  haye  moved  to  strike  it  from  the  transcript  A  compulsory 
judgment  of  nonsuit  rendered  on  motion  of  defendant  must  be 
appealed  from  as  a  final  judgment  ending  the  suit  (2  Ency. 
of  PI.  ft  Pr.  106,)  Error  in  granting  a  nonsuit  is  error  of  law, 
and  when  it  is  excepted  to  and  specified  as  such,  may  be  re- 
viewed on  appeal,  without  any  specifications  of  particulars 
wherein  the  evidence  was  insufiScient  {Hammond  v.  Wallace, 
85  Cal.  622,  20  Am.  St  Bep.  239,  24  Paa  837;  Schroeder  «. 
Schmidt,  74  Cal.  469,  16  Pac.  243;  Donahue  v.  OuUaven,  43 
CaL  576 ;  Cravens  v.  Dewey,  13  Cal.  42 ;  La  Lande  v.  McDonald, 
2  Idaho  (Hash.),  307,  13  Pac.  347.)  Upon  an  appeal  from  a 
final  judgment  the  appellant  must  furnish  the  court  with  a 
copy  of  the  notice  of  appeal,  the  judgment-roll  and  of  any  bill 
of  exceptions  or  statement  in  the  case  upon  which  appellant 
relies.  (Rev.  Stats.,  sec.  4818.)  To  entitle  a  bill  of  exceptions 
to  be  considered  in  this  court  it  must  be  settled  and  signed 
by  the  district  judge.  (Meinert  v.  Snow,  3  Idaho,  112,  27  Pac. 
677.)  All  exceptions  will  be  taken  as  waived  unless  the  mat- 
ters so  excepted  to  are  assigned  as  errors  in  this  court.  {Purdy 
V.  Steel,  1  Idaho,  216.) 

Per  CURIAM. — This  is  an  appeal  from  the  judgment  alone 
and  under  section  4818,  Revised  Statutes,  brings  up  the  judg- 
ment-roll and  all  bills  of  exceptions  or  any  statement  of  the 
case  upon  which  the  appellant  relies.  The  transcript  in  this 
case  contains  the  pleadings,  judgment  and  notice  of  appeal; 
also  what  purports  to  be  a  certified  copy  of  the  judgment-roll 
from  the  circuit  court  of  the  United  States,  within  and  for  the 
district  of  Idaho,  in  the  case  of  the  United  States  v.  James  I: 
Crutcher  et  al.,  and  the  motion  made  by  the  defendants  in  this 
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case  for  a  nonsuit.  At  the  hearing  in  this  case  counsel  for 
defendants  moved  to  strike  from  the  transcript  all  that  portion 
of  the  transcript  containing  ihe  judgment-roll  from  the  United 
States  circuit  court  The  motion  is  based  upon  the  ground 
that  this  matter  has  no  place  in  the  transcript;  that  it  is  not 
incorporated  in  any  bill  of  exceptions  or  statement^  and  that  it 
cannot  therefore  be  considered  in  this  court  In  reply  thereto 
counsel  for  appellant  relies  upon  a  stipulation  attached  to  the 
transcript  which  is  aa  follows: 

'?t  is  hereby  stipulated  between  counsel  for  the  respective 
parties  in  this  case  that  the  same  shall  be  heard  before  the  su- 
preme court  at  the  May  term  thereof  upon  this  transcript,  all 
questions  of  time  of  service  being  hereby  waived. 
"May  6,  1904.  "JO.  W.  HUSTON, 

"Attorney  for  Appellant 
"HAWLET,  PUCKETT,&  HAWLEY, 
"Attorneys  for  Bespondent'* 

It  will  be  observed  that  this  stipulation  amounts  to  nothing 
more  than  an  agreement  that  the  case  shall  be  heard  at  this 
present  term  upon  the  transcript  to  which  such  stipulation  is 
attached.  If  it  were  contended  that  this  stipulation  takes  the 
place  of  a  certificate  from  the  trial  judge  settiing  a  bill  of 
exceptions  or  statement^  that  contention  would  be  fully  met  by 
Meinart  v.  Snow,  3  Idaho,  112,  27  Pac.  677,  and  Fan  Meter 
V.  Squibb,  9  Idaho,  160^  72  Pac.  884.  In  the  former  case  it  was 
held  by  this  court  that  a  bill  of  exceptions  cannot  be  considered 
on  appeal  unless  it  has  been  signed  and  certified  by  the  trial 
judge.  In  the  latter  case  it  was  held  that  the  attorneys  in 
the  case  cannot  settle  a  statement  on  motion  for  a  new  trial  by 
joining  in  a  stipulation  or  certificate  thereto,  but  that  it  must 
also  be  certified  by  the  trial  judge.  In  this  case  the  judgment 
recites  that,  "Witnesses  upon  the  part  of  the  plaintiff  were 
sworn  and  examined  and  documentary  evidence  introduced  and 
plaintiff  rested  his  case.'*  Now,  there  is  nothing  in  this  record 
which  shows  or  tends  to  show  of  what  the  documentary  evidence 
introduced  consisted  nor  what  evidence  was  given  by  the  wit* 
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ncBses.  It  is  not  even  shown  by  this  record  that  the  judgment- 
roll  from  the  United  States  circuit  court  was  introduced  in  evi- 
dence in  the  trial  of  this  case.  In  shorty  there  is  no  bill  of 
exceptions  or  statement  in  the  record.  The  motion  to  strike 
out  what  purports  to  be  a  certified  copy  of  the  judgment-roll 
commencing  at  the  top  of  page  15  of  the  transcript  aod  ending 
on  page  29  thereof,  is  sustained.  This  leaves  the  case  here 
upon  the  pleadings  and  judgment  The  judgment  is  regular 
upon  its  face,  and  not  being  advised  as  to  what  was  the  class 
or  character  of  evidence  introduced  by  the  plaintiff,  we  are  not 
prepared  to  say  tiiat  the  trial  court  erred  in  granting  the  non- 
suit The  judgment  will  therefore  be  affirmed,  and  it  ig  so  or- 
dered.   Costs  are  awarded  to  the  respondents. 


(June  28,   1904.) 

PUEDUM  V.  NEIL. 

[77   Pac   631.1 

JusncB's  CouBT— Skbvioi  of  Summons  Oursmi  or  Couhtt— Jxtbisdic- 

TION. 

1.  Under  subdivision  4  of  section  4726,  Revised  Statutes,  the 
objection  that  the  action  has  been  commenced  in  the  wrong  county 
may  raise  not  only  a  question  of  law,  but  one  of  fact  and  entitle 
the  defendant  to  a  judgment  of  nonsuit  after  the  evidence  is  in, 
although  he  does  not  defend  against  the  action  on  its  merits. 

2.  Where  a  defendant  appears  in  a  justice's  court  and  makes 
and  files  his  objections  to  the  jurisdiction  on  the  grounds  that  he 
resides  and  was  served  in  another  coimty,  and  that  the  contract 
sued  on  was  not  in  writing  and  was  not  to  be  performed  in  the 
county  where  the  action  was  commenced,  and  at  the  same  tifte  files 
his  aflidavit  raising  those  issues  and  they  are  denied  by  the 
plaintiff's  counter-affidavit  and  facts  showing  jurisdiction  are  set 
up  in  the  counter-affidavit,  the  objections  are  properly  overruled 
and  the  evidence  should  be  heard. 

3.  If  upon  the  trial  it  appears  that  the  court  has  no  Jurisdic- 
tion of  the  person  of  the  defendant,  and  of  the  contract  sued  on 
and  objection  be  made  on  that  ground,  a  nonsuit  should  be 
granted  under  section  4726,  Revised  Statutes. 

(Syllabus  by  the  court) 
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APPEAL  from  the  District  Court  of  the  Fourth  Judicial 
District  in  and  for  Blaine  County.  Honorable  Lyttleton  Price, 
Judge. 

Prom  an  order  and  judgment  of  the  district  court  reversing 
a  judgmeut  of  the  justice's  court  of  Hailey  precinct,  plaintiff 
appeals.    Beversed. 

The  facts  are  stated  in  the  opinion. 

Sullivan  &  Sullivan,  for  Appellant. 

The  jurisdiction  of  a  justice's  court  is  sufficiently  shown 
where  it  appears  from  the  whole  record  in  the  proceedings. 
{Sappington  v.  Lem,  53  Mo.  App.  44;  12  Ency.  of  PL  &  Pr* 
671;  Lowe  l^  Alextmder,  15  Gal.  297;  Fogg  v.  Clements,  16  Gal. 
389;  JoUey  v.  Foltz,  34  Gal.  321.)  Jurisdictional  facts  need 
not  appear  in  declaration ;  it  is  sufficient  if  they  appear  on  the 
trial.  {Hackman  v.  Flory,  16  Pa.  Si  196.)  If  jurisdic- 
tional facts  nowhere  appear  in  the  records  of  the  justice's 
courts  and  the  judgment  is  attacked,  the  plaintiff  could  then 
introduce  evidence  aliande  in  proof  of  the  jurisdictional  facts, 
in  support  of  the  judgment.  {Blair  v.  Hamilton,  32  CaL  50; 
In  re  Madera  Irr.  Diet.,  92  Cal.  335,  27  Am.  St.  Eep.  106,  28 
Pac.  272,  675,  14  L.  B.  A.  755;  In  re  WUliam^,  102  Cal.  70, 
41  Am.  St.  Eep.  163,  36  Pac.  407.)  Objection  to  the  jurisdic- 
tion where  the  record  does  not  show  want  of  jurisdiction,  should 
have  been  taken  by  answer  at  the  trial.  {Small  v,  Chiinn,  6  CaL 
447;  Gregory  v.  Bovier,  77  Cal.  121,  19  Pac.  232;  Holbrook  v. 
Superior  Court,  106  Cal.  589,  39  Pac.  936.) 

E.  J.  Dockery,  for  Bespondent 

In  an  action  on  a  judgment  by  default  rendered  in  the  jus- 
tice's court  the  burden  is  upon  the  plaintiff  to  show  affirma- 
tively by  competent  evidence  that  the  justice's  court  acquired 
jurisdiction  to  render  the  judgment  sued  upon.  And  a  recital 
in  the  justice's  docket  not  authorized  by  statute  cannot  establish 
jurisdiction  over  defendant  to  sustain  a  judgment  rendered 
against  him.     {Fisi  v.  Mitchell  124  Gal.  369,  57  Pac.  149; 
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Kane  v.  Desmond,  63  Cal.  464.)  The  jurisdiction  of  justices' 
courts  being  special  and  limited,  the  law  presumes  nothing  in 
favor  of  their  jurisdiction,  and  a  party  who  asserts  a  right 
under  a  judgment  rendered  in  such  court  must  show  affirmar 
tivdy  every  fact  necessary  to  confer  such  jurisdiction.  {Rowley 
V.  Howard,  23  Cal.  401;  Lowe  v.  Aleaxmder,  15  Cal.  296;  Jolley 
V.  Foltz,  34  Cal.  321;  MalUii  v.  Uncle  Sam  M.  Co.,  1  Nev.  188, 
90  Am.  Dec.  484;  Woodbury  v.  Henningsen,  11  Wash.  12,  39 
Pac.  243.)  Courts  of  justices  of  the  peace,  being  of  special  and 
limited  jurisdiction,  can  take  nothing  by  intendment  or  impli- 
cation. (Pa/td  V.  Armstrong,  1  Nev.  82;  Little  v.  Currie,  5 
Nev.  90;  McDonald  v.  Prescott,  2  Nev.  109,  90  Am.  Dec.  517.) 
Powers  conferred  on  justices'  courts  must  be  strictly  pursued 
and  complete  jurisdiction  must  be  afi&rmatively  shown.  When 
a  written  notice  is  required  to  give  jurisdiction,  such  notice 
must  appear  in  the  record  to  show  the  justice  had  jurisdiction ; 
an  entry  in  his  docket  will  not  be  sufiBcient.  (Jones  v.  Jus' 
iice  Court,  97  Cal.  523,  32  Pac.  575;  Eltzroth  v.  Ryan,  89  CaL 
136,  26  Pac.  647.) 

AILSHIE,  J. — This  action  was  originally  commenced  in 
Hailey  precinct,  Blaine  county^  and  the  complaint  alleged  that 
on  the  eighteenth  day  of  February,  1901,  plaintiflf  sold  and  de- 
livered to  the  defendant  a  quantity  of  ice  for  which  defendant 
promised  and  agreed  to  pay  the  sum  of  $100,  and  that  he 
thereafter  neglected  and  refused  to  pay.  In  addition  thereto 
it  contains  the  following  allegation:  ^'That  all  the  terms  and 
conditions  of  said  contract  were  to  be  performed  in  Blaine 
county,  Idaho.''  Summons  thereupon  issued  and  was  served 
upon  the  defendant  in  Boise  City,  Ada  county.  The  summons 
was  in  substantial  compliance  with  section  4655,  Revised  Stat- 
utes, but,  like  the  complaint,  made  no  mention  as  to  whether 
or  not  the  contract  was  in  writing.  On  the  day  fixed  in  the 
summons  for  the  appearance,  the  defendant  filed  his  motion 
to  dismiss  the  action  upon  the  ground  that  he  was  a  resident  of 
Ada  county,  and  that  he  had  never  been  a  resident  of  Blaine 
county,  and  on  the  further  ground  that  the  service  of  summons 
had  not  been  made  in  the  county  of  Blaine,  but  was  made  in 
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Ada  county,  and  that  the  court  had  obtained  no  jurisdiction 
oyer  the  person  of  the  defendant.  The  motion  closed  as  fol- 
lows: ^This  motion  is  made  upon  affidavit  hereto  attached  and 
the  complaint,  summons  and  return  thereto  in  this  action.'^ 
So  far  as  the  transcript  shows  it  does  not  appear  that  any  affi- 
davit was  attached  to  the  motion,  but  on  the  same  day  that  the 
motion  was  fQed,  an  independent  document  was  also  filed  en- 
titled in  the  cause  which  purported  to  be  the  affidavit  of  the 
defendant  in  which  he  denies  all  the  allegations  of  the  com- 
plaint and  avers  that  he  is  a  resident  of  Ada  county,  and  that 
he  never  entered  into  a  contract  in  writing  with  the  plaintiff 
whereby  he  agreed  to  perform  any  obligation  or  pay  any  sum 
in  the  county  of  Blaine.  Four  days  after  the  filing  of  this 
motion  and  affidavit  the  plaintiff  filed  what  appears  to  be  a 
counter-affidavit,  wherein  he  alleges  that  the  contract  sued  upon 
was  a  contract  in  writing  wherein  and  whereby  the  defendant 
had  promised  to  pay  the  plaintiff  the  sum  of  $100  in  Blaine 
county.  The  justice  appears  to  have  heard  the  defendant's  mo- 
tion on  the  same  day  on  which  the  last-named  affidavit  was  filed, 
and  overruled  the  same.  No  further  pleadings  or  papers  were 
filed  in  the  case,  and  thereafter,  and  on  the  first  day  of  Septem- 
ber, 1903,  the  case  was  called  for  trial  and  all  parties  appear 
to  have  been  present  The  plaintiff  introduced  his  evidence  and 
thereupon  the  defendant  renewed  his  motion  to  dismiss  on  the 
ground  of  want  of  jurisdiction  over  the  person  of  the  defend- 
ant, and  especially  on  the  ground,  '^that  the  evidence  in  this 
case  introduced  by  the  plaintiff  fails  to  show  that  the  cause  of 
action  was  brought  upon  a  contract  in  writing,  which  by  its 
terms  was  to  be  performed  in  the  precinct  of  Hailey  or  in  the 
county  of  Blaine,  and  that  the  summons  shows  that  it  was 
served  outside  of  Blaine  county.*'  This  motion  was  also  over- 
ruled by  the  justice,  judgment  was  entered  in  favor  of  the  plain- 
tiff, and  the  defendant  thereupon  appealed  to  the  district  court 
upon  questions  of  both  law  and  fact.  When  the  case  was 
called  in  the  district  court  the  defendant  renewed  his  original 
motion  made  in  the  justice's  court,  which  was  sustained  by  the 
district  judge  and  the  judgment  of  the  justice  was  thereupon 
reversed.    From  this   judgment  plaintiff   has    appealed.    The 
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oontentioii  of  defendant  both  in  the  justices'  and  district  courts 
was  that  since  neither  the  complaint  nor  summons  showed  upon 
its  face  that  the  contract  was  a  contract  in  writing  to  be  per- 
formed in  Blaine  county,  the  justice  had  not  therefore  acquired 
jurisdiction  to  issue  a  summons  to  be  serred  outside  of  the 
county. 

By  the  terms  of  section  4639,  Revised. Statutes,  ''Actions  in 
justices*  courts  must  be  commenced  and  subject  to  the  right  to 
change  the  place  of  trial  (as  in  this  chapter  provided),  must 
be  tried:  ....  7.  When  a  person  has  contracted  to  perform 
an  obligation  at  a  particular  place  and  resides  in  another  county, 
precinct  or  city;  in  the  precinct  or  city  in  which  such  obligation 
is  to  be  performed  or  in  which  he  resides." 

Under  section  4668,  Revised  Statutes,  a  complaint  in  a  jus- 
tice's court  "is  a  concise  statement  in  writing  of  the  facts  con- 
stituting the  plaintiffs  cause  of  action  or  a  copy  of  the  account, 
note,  bill,  bond  or  instrument  upon  which  the  action  is  based.'* 

Section  4655^  Revised  Statutes,  provides,  among  other  things, 
that  a  summons  from  a  justice's  court  shall  contain  ''a  suffi- 
cient statement  of  the  cause  of  action  in  general  terms,  to  ap- 
prise the  defendant  of  the  nature  of  the  daim  against  him." 

Section  4669,  Revised  Statutes,  provides  that  "The  summons 
cannot  be  served  out  of  the  county  in  which  the  action  is 
brought,  except  ....  when  an  action  is  brought  against  a 
party  who  has  contracted  in  writing  to  perform  an  obligation  at 
a  particular  place,  and  resides  in  a  different  county,  in  which 
case  summons  may  be  served  in  the  county  where  he  resides." 

An  examination  of  the  foregoing  statutory  provision  will  dis- 
close that  the  section  providing  the  precinct  or  justice's  court 
in  which  actions  may  be  commenced  authorizes  an  action  to  be 
instituted  in  the  precinct  where  the  obligation  is  to  be  per- 
formed, but  does  not  require  that  obligation  to  be  in  writing. 
On  the  other  hand;  it  is  provided  that  a  summons  cannot  be 
served  out  of  the  county  in  which  the  action  is  commenced  un- 
less the  contract  was  in  writing  and  to  be  performed  in  the 
county  in  which  the  action  was  begun.  The  respondent  con- 
tends that  this  question  of  jurisdiction  in  such  a  case  must  ap- 
pear from  the  record  at  the  time  the   summons  is  issued  and 
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served.  The  appellant,  on  the  other  hand,  argues  that  the  stat- 
ute nowhere  requires  these  things  to  appear  upon  the  com- 
plaint or  summons  or  justice's  docket,  and  that  therefore  if 
they  exist  as  facts  and  appear  upon  the  trial,  that  will  be  suffi- 
cient, and  that  the  action  cannot  be  defeated  in  limine  by  a 
motion  to  dismiss;  that  the  case  should  be  heard,  and  if  upon 
the  trial  the  want  of  jurisdicticm  appears,  then  the  action  wilt 
abate.  A  determination  of  that  point  is  not  essential  to  a  de- 
cision of  this  appeal  for  the  following  reason:  The  defendant 
did  not  rest  his  motion  upon  the  record  made  by  the  plaintiff — 
that  is,  he  did  not  rest  upon  the  fact  that  it  nowhere  appeared 
in  the  complaint,  summons  or  upon  the  justice's  docket  that 
the  contract  sued  upon  was  a  contract  in  writing  to  be  performed 
in  Blaine  county.  He  raised  that  issue  himself  by  filing  his  affi- 
davit alleging  that  he  had  never  ^tered  into  any  contract  with 
the  plaintiff  to  be  performed  in  Blaine  county.  This  raised  an 
issue  of  fact  on  that  point  to  which  the  plaintiff  replied. 
Under  those  circumstances  we  think  the  justice  properly  over- 
ruled the  motion. 

It  is  evident  from  the  record  in  this  case  and  the  proceed- 
ings had  before  the  justice  that  both  plaintiff  and  defendant, 
as  well  as  the  justice  who  heard  the  case,  considered  the  issue 
that  the  action  had  been  commenced  in  the  wrong  county  had 
been  properly  raised,  and  that  it  remained  an  issue  throughout 
the  entire  trial  as  contemplated  by  subdivision  4  of  section  4726, 
Revised  Statutes.  After  the  court  had  ruled  adversely  to  the 
defendant  upon  his  original  motion,  he  remained  through  the 
trial  and  at  the  close  of  plaintiff's  evidence  renewed  his  motion 
and  based  it  upon  the  additional  ground  that  the  evidence  in 
the  case  failed  to  show  that  the  contract  sued  upon  was  in  writ- 
ing and  to  be  performed  in  Blaine  county.  This  question  of 
jurisdiction  could  be  kept  good  as  a  question  of  fact  in  this 
manner  as  well  as  it  could  be  preserved  as  a  question  of  law  by 
an  original  motion  to  dismiss.  Section  4726,  Sevised  Statutes, 
is  as  follows:  "Judgment  that  the  action  be  dismissed  without 
prejudice  to  a  new  action  may  be  entered  with  costs,  in  the 
following  cases :  ....  4.  When  it  is  objected  at  the  trial,  and 
appears    by  the    evidence,  that  the   action  is    brought  in  the 
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vrong  county,  or  precinct,  or  city;  but  if  the  objection  is  taken 
4ind  overruled,  it  is  cause  only  of  reversal  on  appeal,  and  does 
not  otherwise  invalidate  the  judgment;  if  not  taken  at  the  trial 
it  is.  waived/' 

A  defendant  might  have  no  defense  to  an  action  upon  its 
TD^ts,  and  still  the  court  have  no  jurisdiction  of  the  defend- 
ant for  the  very  reasons  urged  by  the  defendant  in  this  case. 
In  such  case,  however,  he  would  not  be  required  to  defend  upon 
ihe  merits  in  order  to  save  the  objection,  but  might  rely  upon 
the  question  of  jurisdiction  both  as  a  question  of  law  and  a 
•question  of  fact;  and  this  issue,  while  it  would  not  defeat 
plaintiff's  right  of  eventually  recovering  when  he  proceeds  in 
-the  proper  jurisdiction,  still  it  would  completely  and  effec- 
tually defeat  the  recovery  in  that  particular  action  and  within 
that  jurisdiction.  In  the  manner  the  question  of  jurisdiction 
^as  raised  from  the  beginning  in  this  case,  it  presented  both 
an  issue  of  fact  and  law  rather  than  an  issue  of  law  alone. 
When  presented  to  the  district  judge  upon  affidavits  with  dis- 
cordant and  conflicting  evidence  thereon,  we  think  the  mo- 
tion should  have  been  denied  in  the  first  instance  and  should 
liave  been  determined  upon  the  evidence  in  the  case;  and  if  it 
appeared  therefrom  that  the  action  was  .  commenced  in  the 
wrong  county,  the  judgment  of  the  justice's  court  should  have 
thereupon  been  reversed;  otherwise,  plaintiff  would  have  been 
"entitled  to  recover. 

The  judgment  of  the  district  court  is  reversed  and  the  cause 
Temanded,  with  instructions  to  take  further  action  in  the  case 
in  harmony  with  the  views  herein  expressed.  Costs  of  this 
appeal  awarded  to  appellant. 

Stockslager,  J.,  concurs. 


ii 
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(June   28,    1904.) 

BEDAL  V.  SAKE. 
[77   Pac   638.] 

Dbcbeb  of  Divobcs— EravcT  on  OoHinTNiXY  Pbopebtt»  When  REin>EBED 
IN  Foreign  Jubisdiction. 

1.  Where  the  wife  abandonB  her  husband  and  home  in  i^  atate 
of  Idaho,  takes  up  her  residence  in  the  state  of  Oregon,  and  there- 
after procures  a  decree  of  divorce  on  service  by  publication,  forms 
a  new  community  by  another  marriage,  eight  years  and  more  af- 
ter abandoning  her  husband  returns  to  Idaho  and  by  an  acti<m 
in  the  name  of  herself  and  husband  as  coplaintiff  with  her,  seeks 
to  obtain  her  interest  in  the  homestead  of  herself  and  former  hus- 
band, held,  that  after  forming  a  new  community  she  abandons 
all  claim  on  the  old  one  and  cannot  recover.. 

2.  One  who  voluntarily  leaves  this  jurisdiction  and  the  domi- 
cile and  community  property  located  in  this  state  and  obtains  a 
decree  of  divorce  in  another  jurisdiction,  cannot  maintain  an  in- 
dependent action  thereafter  in  this  jurisdiction  for  a  division  of 
the  community  property. 

(Syllabus  by  the  court.) 

A.PPEAL  from  the  District  Court  of  Ada  County.  Honor- 
able George  H.  Ste^irart^  Judge. 

Action  to  recover  community  property.  Demurrer  inter- 
posed by  defendant  which  was  sustained.  Judgment  for  re- 
spondent for  costs.    Judgment  affirmed. 

C.  C.  Cavanah,  for  Appellant 

The  primary  question  involved  in  this  case  is  whether  either 
party  to  a  decree  of  divorce  may  thereafter  maintain  an  action 
for  a  partition  of  an  undivided  one-half  interest  in  the  real 
property  acquired  during  their  marriage  when  the  pleadinga 
and  decree  in  said  divorce  proceedings  did  not  refer  to  or  de- 
termine any  disposition  of  any  property,  and  such  decree  was 
rendered  in  a  state  other  than  where  such  property  is  situated. 
We  contend  that  such  an  action  can  be  maintained,  and  the 
rule  is  now  settled  in  De  Oodey  v.  Oodey,  39  Cal.  157;  In  re 
BwdicVs  Estate,  112  Cal.  387,  44  Pac.  734-737;  Biggi  v.  Biggi, 
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98  CaL  38,  32  Pac.  803;  Kirschner  v.  Dietrich,  HO  Cal.  602, 
42  Pac.  1064;  Oalland  v.  Galland,  38  Cal.  271;  Lake  v.  Bender, 
18  Ney.  361,  4  Pac  711,  7  Pac.  74;  Weiss  v.  Bethel,  8  Or.  526; 
Whetstone  v.  Coffey,  48  Tex.  269;  Colvin  v.  Reed,  56  Pa.  St. 
376;  Reel  v.  Elder,  62  Pa.  St  308, 1  Am.  Bep.  414.  The  decree 
in  the  divorce  suit  could  not  operate  as  res  judicaUt  or  be  a  bar 
to  the  recovery  of  an  interest  in  the  common  property,  unless 
it  was  made  an  issue  and  the  court  granting  the  divorce  passed 
upon  the  question,  and  was  within  the  state  where  the  property 
is  situated.  (Greenleafs  Evidence,  sees.  628,  629,  632;  Earl 
V.  Bull,  16  Cal.  421;  Minor  v.  Walter,  17  Mass.  237.) 

T.  J.  Jones  and  T.  Cahalan,  for  Bespondent 

The  respondent  contends  that  so  far  as  the  plaintiff's  amended 
complaint  shows,  the  plaintiff,  Maggie  Bedal^  without  cause  or 
provocation^  on  the  thirtieth  day  of  January,  1896,  abandoned 
the  defendant  and  their  family  and  their  homestead  and  volun- 
iarily  placed  herself  beyond  the  jurisdiction  of  the  courts  of  the 
state  of  Idaho  and  submitted  herself  to  the  jurisdiction  of  the 
courts  of  a  foreign  state  (Oregon).  The  Oregon  law  reads  as 
follows :  ^Tn  a  suit  for  the  ^ssolution  of  the  marriage  contract 
the  plaintiff  therein  must  be  an  inhabitant  of  the  state  at  the 
commencement  of  the  suit,  and  for  one  year  prior  thereto,  which 
residence  shall  be  sufficient  to  give  the  court  jurisdiction  with- 
out regard  to  the  place  where  the  marriage  was  solemnized  or 
the  cause  of  suit  arose.''  The  above  has  been  the  law  in  Oregon 
since  1862,  and  is  still  the  law.  (1  Hill's  Annotated  Laws  of 
Oregon,  p.  464,  sec.  497;  1  Bellinger  &  Cotton's  Annotated 
Codes  and  Statutes  of  Oregon  (1901),  p.  277,  sec.  609.)  Where 
homestead  rights  exist  the  wife  surrenders  her  interest  therein 
by  abandoning  her  husband  and  home  without  legal  excuse. 
(Farwell  Brick  THe  etc.  Co.  v.  McKenna,  86  Mich.  283,  48  N. 
W.  959;  Brady  v.  Kreuger,  8  S.  Dak.  464,  69  Am.  St.  Rep.  776, 
66  N.  W.  1083 ;  Rosholt  v.  Mehus,  3  N.  Dak.  613,  67  N.  W.  783, 
23  L.  B.  A.  239;  Wiggin  v.  Buzzell,  68  N.  H.  329;  Beaton  v. 
Sawyer,  60  Yt  496,  16  Atl.  166;  Redfem  v.  Redfem,  38  IlL 
609 ;  Basel  v.  Cobum,  6  Allen,  71 ;  Byers  v.  Byers,  21  Iowa,  268 ; 
piffle  v..  Pidlman,  114  Mq.  60,  21  S.  W.  260;  Bamett  v.  Bamett, 
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\f  N.  Mex.  205,  60  Pac.  340;  Roe  v.  Roe,  62  Kan.  724,39  Am. 
St.  Rep.  367,  36  Pac.  808.) 

STOCKSLAGEE,  J.— The  plaintiflfs  filed  their  amended 
complaint,  to  which  defendant  demurred.  The  demurrer  was 
sustained  and  plaintiffs  refusing  to  further  plead,  judgment 
was  ordered  entered  in  favor  of  defendant  for  costs. 

The  amended  complaint  alleges  that  plaintiffs,  Charles  Bedal 
and  Maggie  Bedal,  ever  since  the  twentieth  day  of  March,  1900, 
have  been  husband  and  wife;  that  the  plaintiff,  Maggie  Bedal, 
and  the  defendant,  Harry  Sake,  are  the  joint  owners  and  ten- 
ants in  common  of  eighty  acres  of  land  in  Ada  county;  alleges 
the  marriage  of  Maggie  Bedal  and  Harry  Sake  in  the  state  of 
Iowa  in  the  year  1872,  "and  thereafter  lived  together  as  hus- 
band and  wife  until  January,  1895 ;  that  in  the  month  of  March, 
1899,  Bald  Maggie  Bedal  commenced  a  suit  against  said  Harry 
Sake  for  a  divorce  in  the  circuit  court  of  the  state  of  Oregon, 
in  the  county  of  Clackamas,  and  in  the  month  of  May,  1899, 
u  decree  of  divorce  was  duly  allowed  and  entered,  ....  and 
that  said  decree  of  divorce  is  now  in  full  force  and  effect;  .... 
that  no  mention  was  made  in  said  plaintiff's  complaint  for  di- 
vorce of  any  property  of  any  kind  or  description  whatever,  nor 
was  any  property  rights  of  said  parties  mentioned  in  any  of  the 
proceedings,  nor  did  said  court  adjudge  or  decree  any  property 
rights  or  give  plaintiff  any  alimony,  or  require  said  Harry  Sake 
to  give  or  pay  to  plaintiff  in  that  action  any  money  or  prop- 
erty  The  only  effect  of  the  decree  being  to  dissolve  the 

marriage  relation That  there  never  has  been  any  settle- 
ment or  agreement  of  any  kind  between  said  plaintiff,  Maggie 
Bedal,  and  defendant,  Harry  Sake,  of  any  property  rights  ex- 
isting between  them,  nor  has  said  plaintiff,  Maggie  Bedal,  by 
any  act  on  her  part  waived  her  interest  in  and  to  the  aforesaid 
community  property;  that  the  said  circuit  court  of  Oregon  had 
full  jurisdiction  at  the  time  said  divorce  decree  was  rendered 
of  the  said  parties  and  subject  matter  in  said  divorce  proceed- 
ings; that  in  said  divorce  proceeding  personal  service  was  not 
had  upon  said  defendant  Harry  Sake,  but  service  was  duly  had 
by  publication  in  compliance  with  the   laws  of  the  state  of 
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Oregon  relative  to  service  by  publication  in  divorce  proceedings ; 
that  at  the  date  of  said  decree  of  divorce  said  plaintiff,  Maggie 
Bedal,  and  said  defendant,  Hariy  Sake,  were,  now  are,  and  ever 
since  said  date  of  said  decree,  joint  owners  and  tenants  in  com- 
mon of  all  of  the  aforesaid  real  property,  and  the  whole  thereof 
was  acquired,  purchased  and  taken  up  from  the  United  States 
government  with  the  efforts,  labor  and  expense  of  both  plain- 
tiff, Maggie  Bedal  and  defendant,  Harry  Sake,  during  the  time 
they  were  living  together  as  husband  and  wife;  that  on  or  about 
October  4,  1893,  with  the  consent  and  request  of  said  defend- 
ant, Harry  Sake,  said  plaintiff,  Maggie  Bedal,  filed  for  record 
a  written  declaration  of  homestead  upon  the  aforesaid  real  prop- 
erty in  recorder's  ofSce  of  Ada  county;  said  declaration  was  duly 
signed  and  acknowledged  by  said  Maggie  Bedal  in  the  name 
of  Maggie  Sake,  who  at  the  time  was  the  lawful  wife  of  said 
Harry  Sake,  and  was  living  and  residing  upon  said  real  prop- 
erty with  said  defendant  as  their  home  and  place  of  residence.'' 
The  fourth  allegation  is  that  plaintiffs  are  informed  and  be- 
lieve, and  therefore  allege,  that  Maggie  Bedal  is  now  the  owner 
of  and  entitled  to  an  undivided  one-half  part  or  interest  in  and 
to  the  aforesaid  real  estate,  and  that  Harry  Sake  is  now  the 
owner  also  of  an  undivided  one-half  part  or  interest  in  said  real 
estate ;  that  defendant,  Harry  Sake,  now  is,  and  ever  since  on  or 
about  the  thirtieth  day  of  January,  1895,  has  been,  in  the  pos- 
session of  said  property,  and  does,  and  has  ever  since  said  date, 
refused  to  allow  said  plaintiff,  Maggie  Bedal,  to  enter  upon,  take 
possession,  occupy  or  use  said  real  estate  or  any  part  thereof, 
although  she  has  requested  and  demanded  said  defendant  to  al- 
low her  to  use  said  real  estate,  and  has  asserted  her  rights  to 
her  interest  in  said  property  by  claiming  and  notifying  said 
defendant  as  to  the  same;  that  she  has  never  made  conveyance 
of  her  said  interest  in  said  property  to  anyone;  that  there  are 
no  liens  or  encumbrances  on  said  property  appearing  of  record 
or  to  the  knowledge  of  plaintiffs,  and  that  no  persons  other 
than  the  said  plaintiff,  Maggie  Bedal,  and  said  defendant  are 
interested  in  said  premises  as  owners  or  otherwise.  That  plain- 
tiffs are  informed  and  believe,  and  therefore  allege,  that  said 
premises  produce  each  year  a  crop  of  the  value  of  $500  net  over 
Idaho,  Vol.  10—18 
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and  al)OYe  all  expenses  necessary  for  maintaining  said  premises 
and  the  raising  of  said  crop,  and  that  said  premises  have  pro- 
duced said  crops  each  year  since  on  or  about  the  thirtieth  day 
of  January,  1895.    Then  follows  a  prayer  for  judgment  for  a 
partition  of  the  said  real  property  according  to  the  respective 
rights  of  the  parties  aforesaid ;  or  if  a  partition  cannot  be  had 
without  material  injury  to  those  rights,  then  for  a  sale  of  said 
premises  and  a  division  of  the  proceeds.    The  demurrer  to  this 
complaint  is  on  two  grounds:  ^'1.  That  the  complaint  does  not 
state  facts  su£5cient  to  constitute  a  cause  of  action.    2.  That, 
said  complaint  is   ambiguous,  unintelligible  and   xmcertain  in 
tliis :  that  paragraph  3  of  said  amended  complaint^  commencing 
at  the  word  *thaf  in  the  fourteenth  line  of  said  paragraph  to 
and  including  the  word  'Sake*  in  the  thirtieth  line  of  said  para- 
graph is  a  single  sentence  in  which  no  positive  allegation  of  fact 
is  made,  in  that  several  allegations  are  attempted  to  be  made 
in  said   sentence,  said   allegations   being  connected  with  each 
other  by  the  conjunctions  'or*  and  *nor,*  and  that  it  does  not 
appear  therefrom  what  course  or  action  was  taken  with  ref- 
erence to  the  matters  and  things  therein  referred  to  and  as 
to  what  was,  and  was  not^  done  with  reference  to  the  matters 
and  things  and  by  the  parties  therein  referred  to;  and  that  it 
does  not   appear  therefrom   upon  what  theory  the  plaintiffs 
rely  as  to  the  matters  and  things  therein  stated;  that  in  the 
fifth  paragraph  of  said    amended  complaint  in  the  ninth  and 
tenth  lines   thereof  that   the  following   allegation,  Hhat  said 
Maggie  Bedal  has  never  made  a  valid  conveyance  of  her  said 
interest  in  her  said  real  property  to   anyone,^  is  ambiguous 
and  xmcertain   in  this:   that  the  inference  is  that  a  convey- 
ance  of   some  kind   or  character  was  made  by   said   alleged 
Maggie  Bedal  to  some  person  or  persons  who  may  or  may  not 
have  an  interest  in  this  litigation,  and  who  may  be  proper  and 
necessary   parties    either  plaintiffs  or  defendants  herein;  and 
that   said   language   implies  that  a  conveyance  was  made  by 
plaintiff,  said  alleged  Maggie  Bedal,  either  to  this  defendant 
or  some  other  person  or  persons,  leaving  said  allegation  ambigu* 
ous  and  uncertain  as  to  the  intent  and  meaning  of  the  plain- 
tiffs.« 
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We  have  read  the  brief  of  counsel  for  appellant,  together 
with  the  authorities  cited  with  a  great  deal  of  interest  and 
care.  He  insists  that  notwithstanding  the  fact  that  the  plain- 
tiff, Maggie  Bedal,  left  her  hnsband  and  home  in  Ada  county, 
Idaho,  in  the  month  of  January,  1895,  went  to  the  state  of 
Oregon  and  in  the  month  of  May,  1899,  obtained  a  decree  of 
divorce  from  her  husband  and  on  the  twentieth  day  oi  March, 
1900,  became  the  wife  of  her  coplaintiff,  Charles  Bedal,  that  she 
is  entitled  to  recover  her  interest  in  the  property  left  in  Idaho 
when  she  took  up  her  residence  in  Oregon.  The  laws  of  Idaho 
deal  very  fairly  with  the  wife  in  regard  to  community  property. 
Certainly  no  fair-minded  person  would  say  that  the  wife  should 
not  share  equally  in  the  accumulation  of  a  lifetime  spent  in  the 
acquisition  of  property,  and  that  is  what  our  statute  gives  to  the 
wife.  Our  divorce  laws  are  certainly  as  liberal  as  could  be  desired. 
The  grounds  upon  which  a  divorce  may  be  granted  in  this  state 
are  as  nuinerous  as  any  of  our  sister  states,  hence  under  ordin- 
ary circumstances  and  conditions  it  is  unnecesary  for  anyone  to 
seek  another  forum  in  which  to  prosecute  an  action  for  divorce. 
The  plaintiff  in  this  action,  for  some  reason  best  known  to  her- 
self, saw  fit  to  leave  this  state  and  prosecute  her  action  in  Ore- 
gon, certainly  knowing  that  a  division  of  the  community  prop- 
erty could  not  be  decreed  by  the  courts  of  that  state  on  a  ser- 
vice by  publication.  We  are  not  informed  by  the  complaint 
upon  what  ground  or  groxmds  she  obtained  her  divorce,  and  it 
is  immaterial  and  unimportant  bo  far  as  her  right  to  recover  in 
this  action  is  concerned.  Su£Bce  it  to  say,  however,  that  it  is 
hard  to  conceive  of  an  excuse  for  her  to  leave  this  state  or  even 
Ada  county^  to  prosecute  her  action.  If  her  charge  was  ex- 
treme cruelty,  or  if  she  felt  she  was  in  danger  of  bodily  harm 
from  her  husband,  in  case  she  commenced  her  action  on  a 
proper  showing  the  court  would  have  protected  her  from  any 
danger  from  her  husband  and  require  the  defendant  to  furnish 
her  with  means  of  support  during  the  pendency  of  the  action. 
On  the  final  determination  the  court  could,  and  certainly  would, 
have  rende^  such  a  decree  as  to  do  equal  justice  to  both  par- 
ties to  the  controversy,  thus  ending  the  differences  between 
them  for  all  time.    As  we  view  it,  it  was  the  duty  of  the  plain- 
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tiflf  to  commence  her  action  in  the  jurisdiction  where  the  prop- 
erty was  situated,  procure  personal  service  on  the  defendant, 
and  thus  acquire  jurisdiction  of  the  property,  and  in  the  dispo- 
sition of  the  case  place  the  court  in  a  position  to  settle  the  mari- 
tal relations  as  well  as  their  property  rights.  The  plaintiflE, 
Maggie  Bedal,  in  this  action  does  not  enlighten  the  court  as  to 
lier  reason  for  seeking  a  dissolution  of  the  marital  relations  in 
another  forum,  standing  on  the  naked  legal  proposition  that  the 
property  once  held  by  reason  of  her  marriage  relations  with 
defendant,  it  remained  hers  until  she  disposed  of  it  or  until  five 
years  after  her  decree  was  granted  in  Oregon,  when  it  is  prac- 
tically conceded  that  the  statute  of  limitations  would  run 
against  an  action  of  this  character  unless  she  asserted  her  right 
to  her  interest  in  the  community  property. 

The  questions  presented  to  us  by  this  appeal  are  new  in  this 
jurisdiction ;  we  find  no  case  either  in  territorial  times  or  since 
statehood  wherein  these  particular  questions  have  been  before 
this  court.  We  have  examined  the  authorities  cited  by  appel- 
lant, and  many  otiliers  bearing  on  the  questions  involved,  but 
find  no  one  where  the  facts  have  been  similar.  In  all  our  in- 
vestigation we  have  been  imable  to  find  a  case  where  the  plain- 
tiff left  the  home  voluntarily  and  sought  redress  in  another 
forum,  procured  a  decree  of  divorce,  took  unto  herself  another 
husband,  thereby  dissolving  the  marital  community  of  herself 
and  her  former  husband,  and  creating  a  new  one  with  her  pres- 
ent husband,  who  is  coplaintiff  in  this  proceeding. 

We  are  not  prepared  to  say  that  if  a  personal  service  had  been 
made  on  defendant  in  the  state  of  Oregon,  or  if  he  had  appeared 
and  contested  the  action  of  his  wife  for  divorce  in  that  state, 
that  that  court  would  not  have  acquired  jurisdiction  of  the  com- 
munity property  in  this  state.  But  it  is  alleged  in  the  com- 
plaint that  the  service  was  by  publication,  and  is  not  alleged 
that  the  defendant  appeared  to  contest  the  action,  hence  we  con- 
clude that  court  did  not  acquire  jurisdiction  of  the  community 
property.  The  statute  of  this  state  only  gives  the  court  power 
to  dispose  of  community  property  after  the  divorce  is  granted ; 
indeed,  it  acquires  its  power  from  this  source  alone.  The  hus- 
band controls  the  community  property  up  until  the  very  hour 
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of  the  dissolution  of  the  marriage  relations.  This  being  true, 
the  question  arises:  How  can  the  comrts  of  this  state  acquire 
jurisdiction  of  what  was  community  property  at  least  up  xmtil 
the  time  the  divorce  was  granted  by  the  Oregon  couri:,  even 
though  it  be  true  that  that  court  was  not  asked  to,  and  made 
no  attempt  to,  settle  the  property  rights  between  the  parties  as 
husband  and  wife?  It  is  presumed  from  the  complaint,  and 
the  demurrer  concedes  it,  that  the  plaintiff,  Maggie  Bedal,  in 
this  action,  and  Maggie  Sake  in  that  action,  got  all  she  asked 
for,  which  seemed  to  satisfy  her  xmtil  three  years  and  more 
after  she  had  assumed  a  new  community  and  entered  into  a  life 
contract  with  another  husband.  As  we  see  it,  the  courts  of  this 
state  are  powerless  to  dispose  of  this  property  as  community 
property  under  the  existing  circumstances.  The  courts  of  this 
state  have  not  been  called  upon  to  dissolve  the  marital  relations 
existing  between  Harry  Sake  and  Maggie  Sake,  and  if  our  con- 
clusion is  correct  that  our  courts  can  only  acquire  jurisdiction 
in  an  action  of  this  character,  that  is,  for  the  purpose  of  dis- 
posing of  the  community  property,  by  the  entire  divorce  proceed- 
ings being  before  the  courts  of  this  state,  then  our  courts  are 
powerless  to  grant  the  relief  demanded.  We  think  our  statu- 
tory provisions  are  in  the  interests  of  good  morals  and  public 
policy  and  any  other  rule  would  be  dangerous  to  the  welfare  of 
the  citizens  of  our  state. 

The  plaintiff,  Maggie  Bedal,  says  in  her  complaint  that  she 
has  made  frequent  demands  for  the  possession  of  and  the  right 
to  occupy  her  interest  in  the  property  settled  upon  and  im- 
proved by  herself  and  former  husband.  She  does  not  say  when 
or  how  she  made  these  demands,  and  counsel  for  respondent 
msist  in  their  brief  that  the  first  information  defendant  had  of 
her  claims  was  when  the  summons  was  served  upon  him.  We 
do  not  think  this  a  matter  of  great  importance  only  as  it  might 
show  the  good  faith  of  the  plaintiff,  Maggie  Bedal.  Certain  it 
is  that  she  had  lived  separate  and  apart  from  her  former  hus- 
band almost  nine  years  before  she  commenced  this  action,  and 
we  are  not  informed  by  the  complaint  why  it  was  not  com- 
menced at  an  earlier  date.  It  would  seem  that  after  she  had 
lived  away  from  her  former  husband  and  home  for  almost  nine 
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jeais,  and  had  taken  unto  herself  another  husband  who  must 
necessarily  have  entered  into  a  contract  to  support  and  protect 
her  until  death  ended  the  contract^  or  another  decree,  and  that 
three  years  and  more  had  passed  under  this  new  contract,  that 
the  defendant  had  reason  to  believe  that  his  '^abor  alone''  oti 
the  eighiy  acres  of  land  would  be  left  to  him  and  his  children 
(if  he  had  any)  for  his  declining  years.  This  would  certainly 
be  the  equitable  view  to  take  of  it  It  may  be  that  the  husband 
was  entirely  to  blame  for  the  separation.  We  know  nothing  of 
this,  or  what  their  troubles  were,  but  as  we  have  heretofore 
'Said,  the  courts  of  this  state  were  open  to  her  and  would  have 
provided  her  with  all  the  protection  she  needed,  and  required 
the  defendant  to  support  her  and  provide  her  with  means  with 
which  to  employ  counsel  and  conduct  her  case  through  the  court 
of  last  resort,  if  she  desired  to  do  so.  It  is  a  matter  of  com- 
mon information,  not  only  in  this  state  but  throughout  the 
Union,  that  courts  will  always  see  that  the  wife  is  properly 
represented  and  protected  in  the  trial  of  her  case;  and  when 
the  final  decree  is  entered  she  usually  has  her  full  share  of  the 
property — ^if  there  is  any. 

We  will  now  briefly  review  the  authorities  cited  by  appellant 
in  support  of  his  contention  that  under  the  complaint  in  this 
case  the  plaintiffs  should  recover  in  this  action. 

Counsel  says :  ^'The  primary  question  involved  in  this  case  is 
whether  either  party  to  the  decree  of  divorce  may  thereafter 
maintain  an  action  for  a  partition  of  an  undivided  one-half  in- 
terest in  the  real  property  acquired  during  their  marriage  when 
the  pleadings  and  decree  in  said  divorce  proceedings  did  not 
refer  to  or  determine  any  disposition  of  any  property,  and  such 
decree  was  rraidered  in  a  state  other  than  where  such  property 
is  situated.*'  This  we  conceive  to  be  the  important  question, 
and  the  one  upon  which  this  case  must  be  reviewed  in  the  light 
of  our  statute. 

The  first  authority  to  which  our  attention  is  called  in  support 
of  this  contention  is  De  Oodey  v.  Oodey,  39  Cal.  157.  The 
following  facts  are  stated  in  the  opinion:  ''It  appears  by  the 
allegations  of  the  bill  that  the  parties  were  married  in  1862, 
and  that  for  some  years  thereafter,  and  up  to  May  20,  1869^ 
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they  were  lawful  husband  and  wife.  On  the  lafit-mentioned  day 
the  decree  of  divorce  was  entered^  diyorcing  the  parties,  in  the 
sixteenth  judicial  district  court  for  the  county  of  Kem.  The 
appellant  instituted  the  action  in  that  court,  though  at  the  time 
of  its  commencement  the  parties  in  fact  resided  in  the  county 
of  Santa  Barbara,  in  the  seventeenth  judicial  district.  He 
fraudulently  brought  the  respondent  into  Kem  county,  for  the 
purpose  of  having  the  process  served  upon  her,  and  the  service 
having  been  effected,  he  misinformed  her  of  the  purport  of  the 
lepers  so  served  upon  her,  and  with  a  view  to  conceal  their  true 
nature  from  her,  he,  as  soon  as  the  oflScer  making  the  service 
lad  departed,  violently  took  them  from  her  possession  and  de- 
stroyed them.  He  thereafter  returned  the  respondent  to  her 
home  in  Santa  Barbara  county,  and  there  kept  her  restrained 
of  her  liberty  and  secluded  from  all  intercourse  with  her 
friends,  and  in  ignorance  of  the  pendency  of  the  action,  and 
thereby  deprived,  of  course,  of  any  opportunity  to  make  her 
defense,  though  she  had  a  good  one  on  the  merits.^'  Can  it  be 
seriously  contended  that  the  facts  in  this  case  have  any  bearing 
on  the  issues  involved  in  the  case  at  bar?  It  would  have  been 
a  gross  injustice  to  the  wife  to  have  permitted  the  husband  to 
take  the  advantage  of  her  in  the  manner  there  attempted  and 
permit  him  to  thus  deprive  her  of  her  rights  by  fraud  and  de- 
oeption.  It  will  be  observed,  however,  that  the  plaintiff  in  that 
action  did  not  leave  the  state  of  California,  in  which  both  par- 
ties resided,  to  commence  his  suit  for  divorce,  only  into  another 
county  and  judicial  district  of  the  state.  He  also  procured  per- 
sonal service  on  the  defendant,  but  destroyed  it  before  she  had 
an  opportunity  to  inform  herself  of  the  nature  and  character 
of  the  action,  and  his  every  act  was  tainted  with  an  attempt  to 
•defraud  the  defendant.  He  goes  into  another  county  of  the 
■state  to  commence  his  action  and  does  not  attempt  to  have  the 
-property  rights  settled.  She  commences  her  action  at  a  later 
•date  and  after  she  is  informed  of  the  nature  of  the  decree  in 
the  former  action  to  settle  the  property  rights,  and  the  court 
f(ays  she  is  not  barred.  What  else  could  the  court  say  under 
the  facts  in  that  case?  She  had  not  voluntarily  had  her  day 
in  court  and  had  had  no  opportunity  to  litigate  her  rights;  in 
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other  words,  she  had  not  prosecuted  an  action  for  a  decree  of 
divorce  in  another  forum^  and  then  come  back  to  the  home 
county  she  had  voluntarily  left,  to  prosecute  another  action  in 
the  name  of  herself  and  another  husband  for  a  division  of  the 
community  property  of  herself  and  former  husband. 

Our  attention  is  next  called  to  the  case  of  In  re  Bwrdick's 
Estate,  11%  Cal.  387,  44  Pac.  734.  The  facts  in  this  case  have 
no  relation  to  the  case  at  bar,  and  it  follows  the  case  of  De 
Oodey  r.  Oodey  above  referred  to,  and  we  are  in  full  sympathy 
with  the  former  case  under  the  facts  as  therein  related. 

In  the  case  of  Biggi  v.  Biggi,  98  Cal.  35,  32  Pac.  803,  Mr. 
Justice  Harrison  states  the  facts  as  follows:  ^^The  plaintiff  wa» 
at  one  time  the  wife  of  the  defendant  Narcissa,  and  in  October, 
1888,  pending  an  action  between  them  for  divorce,  they  entered 
into  an  agreement  for  the  division  of  their  property,  in  which 
it  was  provided  that  a  lot  of  land  situated  on  San  Pablo  avenue, 
in  Oakland,  should  be  sold,  and  the  proceeds  of  the  sale  equally 
divided  between  them,  but  that  such  sale  should  not  be  for  less 
than  $3,100,  and  that  whenever  offer  should  be  made  therefor 
one  Yandercook  should  be  the  exclusive  judge  as  to  the  value 
of  said  premises,  and  as  to  accepting  or  rejecting  said  offer, 
and  that  they  would  abide  by  his  judgment  and  sell  the  prem- 
ises for  such  sum  as  Vandercook  might  determine.  This  lot  of 
land  had  been  purchased  during  the  marriage  of  the  partiea 
and  the  title  thereto  taken  in  the  names  of  them  both,  but  the 
judgment  of  divorce  which  was  afterward  rendered  between  them 
was  silent  upon  the  disposition  of  the  community  property.  In 
June,  1899,  Yandercook  received  an  offer  of  $3,200  for  the  prop- 
erty which  he  deemed  suflBcient  therefor,  and  which  the  plain- 
tiff agreed  to  accept,  but  the  defendant,  when  requested  thereto, 
refused  to  accept  the  offer,  or  sign  a  contract  of  sale  unless  he 
should  receive  the  entire  proceeds  thereof.^' 

The  trial  court  held  that  the  plaintiff  had  no  interest  in  the 
land,  which  the  supreme  court  said  was  error.  Why  not  error? 
The  parties  to  the  divorce  suit  had  agreed  upon  a  settlement  of 
this  property  as  community  property.  The  court  had  jurisdic- 
tion of  the  persons  and  property.  They  had  entered  into  a 
aol^nn  contract  that  the  proceeds  should   be   equally   divided 


Digitized  by  VjOOQIC 


June,  1904.]  Bedal  v.  Sakb.  281 

Opinion  of  the  Court — Stockslager,  J. 

when  the  properly  should  be  sold^  and  the  court  of  last  reeort 
said  the  contract  should  be  enforced. 

In  OdOand  v.  Oalland,  38  Cal.  265,  cited  by  appellant,  Mr. 
Justice  Crockett,  speaking  for  the  courts  states  the  facts  as  fol- 
lows :  *'The  question  presented  on  this  appeal  is,  whether  or  not 
a  wife,  who,  without  cause  or  provocation,  is  driven  from  her  hus- 
liand's  house  with  her  infant  child,  and  is  wholly  without  the 
means  of  support,  can*maintain  an  action  against  the  husband 
for  a  reasonable  allowance  for  the  maintenance  of  herself  and 
child  unless  she  couples  with  the  application  a  prayer  for  a 
divorce.'' 

The  facts  in  this  case  certainly  are  not  in  harmony  with  the 
case  presented  to  us  by  the  complaint,  which  contains  no  allega- 
tion as  to  why  she  left  her  home  in  Idaho  and  went  to  Oregon 
to  procure  her  divorce.  In  the  California  case  just  cited  the 
complaint  stated  that  ^^in  the  month  of  November,  1864,  defend- 
ant, without  cause  or  provocation,  drove  plaintiff  from  his  house 
and  ever  has,  and  still  does,  refuse  to  live  or  cohabit  with  plain- 
tiff, allow  her  to  return  to  his  house,  or  to  speak  to  him.'' 

It  is  true  plaintiff  alleges  in  her  complaint  that  she  has  de- 
manded possession  of  her  portion  of  the  real  estate  which  was 
community  property,  and  that  the  defendant  refused  to  allow 
her  to  occupy  it,  but  it  is  not  shown  when  she  made  this  de- 
mand, owing  to  the  fact  that  she  took  up  her  residence  in  Ore- 
gon, procured  her  divorce  there,  and  was  married  to  her  co- 
plaintiff,  Charles  Bedal,  on  the  20th  of  March,  1900.  We 
assume  that  she  did  not  make  this  demand  until  after  she  had 
formed  a  new  community  witii  her  present  husband.  It  is 
hardly  fair  to  assume  that  defendant  Sake  would  extend  a  very 
warm  reception  to  the  plaintiff,  Maggie  Bedal,  or  encourage  her 
very  much  in  her  ambition  to  procure  for  herself  and  husband 
one-half  of  the  property  that  he  had  been  left  to  care  for  and 
improve  during  her  absence  in  procuring  a  divorce  and  selec- 
tion of  another  life  companion. 

In  the  case  of  Lake  v.  Bender,  18  Nev.  361, 4  Pac.  711, 7,  Pac. 
74,  we  find  the  facts  to  be  stated  as  follows:  **When  the  cause 
came  on  for  trial  it  was  agreed  by  the  respective  parties  and 
ordered  by  the  court  that  the  issues  relating  to  the  disposition 
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of  the  property  should  be  withdrawn  from  the  consideration 
of  the  jury  and  reserved  for  future  consideration  and  deter- 
mination by  the  eourt^  in  case  a  divorce  should  be  granted. 
TIpon  the  special  findings  and  the  verdict  of  the  jury  the  di- 
vorce prayed  for  was  granted.  Subsequently,  the  court,  sitting 
without  a  jury,  tried  the  issues  relating  to  the  character  and 
disposition  of  the  property,  and  found  that  it  belonged  to  the 
defendant  individually."  It  does  not  seem  that  any  judgment 
rendered  under  the  above  state  of  facts  could  in  any  way  affect 
the  case  at  bar.  It  is  a  very  long,  instructive  case,  with  the 
authorities  bearing  on  the  issues  presented,  collated  and  com- 
mented upon.  But  we  find  nothing  that  enlightens  us  on  the  is- 
sues involved  in  the  case  we  are  considering,  or  that  strength- 
ens counsel  in  his  position. 

Again,  in  Weiss  v.  Bethel,  8  Or.  622,  Mr.  Justice  Watson 
states  the  facts  in  this  language:  '^his  suit  was  originally  com- 
menced in  the  circuit  court  of  Jackson  county,  but  was  after- 
ward transferred  to  that  of  Benton  county  by  an  order  of  the 
court  first  named,  upon  written  stipulation  of  parties.  After 
the  transfer  plaintiff  filed  on  amended  complaint,  by  leave  of 
court,  and  made  several  other  parties  defendants.  Her  amended 
complaint  states  in  substance  that  she  was  married  to  defend- 
ant, Albert  Bethel,  in  1857,  and  lawfully  obtained  a  divorce 
from  him  on  the  ground  of  desertion  at  the  June  term,  1866, 
of  the  circuit  court  of  Jackson  county;  that  at  the  time  of  the 
divorce  the  defendant  Bethel  was  the  owner  of  the  Adam 
Holder  donation  land  claim  in  Benton  county,  Oregon,  contain- 
ing three  hundred  and  twenty  acres ;  also  of  lots  1,  2,  3  and  4, 
block  3,  of  the  city  of  Corvallis,  in  said  county;  that  at  the 
time  she  filed  her  complaint  for  divorce  she  was  ignorant  of 
the  condition  of  said  real  estate;  that  said  Bethel  kept  his  busi- 
ness secret  from  her  and  led  her  to  believe  that  he  had  sold  or 
effectually  encumbered  it,  so  that  at  the  time  she  did  not  know 
what  disposition  he  had  made  of  if  How  can  this  case,  under 
this  statement  of  facts,  have  any  bearing  <m  the  question  at  is- 
€ue?  The  wife  commenced  her  action  in  the  jurisdiction  where 
the  defendant  resided  and  the  property  was  situated,  but  in 
her  action  for  relief  she  pleads  that  by  the  fraudulent  represen- 
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tations  of  the  defendant  she  was  led  to  believe  that  the  property 
was  encumbered  and  that  she  could  not  reach  it.  No  such 
•charge  is  against  the  defendant  in  this  action  and  no  reason 
-given  for  leaving  the  jurisdiction  of  the  def aidant  and  property 
ito  commence  her  action  in  another  state. 

In  the  case  of  Whetstone  v.  Coffey,  48  Tex.  269,  the  facts,  as 
-we  gather  them  from  the  opinion,  are  that  the  plaintifiF  in  that 
:aetion  lived  with  her  husband  upon  three  hundred  and  twenty 
racres  of  land,  the  right  to  which  had  been  obtained  under  the 
pre-emption  laws  by  Whetstone  and  his  wife.  The  plaintiff  in 
this  case  resided  upon  the  land  from  1850  to  1859;  in  1859 
the  husband  sold  the  land  to  Ben  Yansickle  without  her  consent 
"being  given  to  the  said  sale.  The  court  says  it  was  then  com- 
munity property  of  Anderson  Whetstone  and  his  wife,  Margaret 
Whetstone.  To  show  that  she  never  parted  with  said  right  by 
-abandonment  or  otherwise,  she  alleged  that  she  was  forced  to 
leave  her  said  homestead  and  follow  her  then  husband  and 
family;  that  he  shortly  thereafter  abandoned  her;  that  neither 
lie  nor  she  had  any  other  homestead  up  to  the  time  that  a 
<livorce  was  obtained  in  1865 ;  that  she  has  never  acquired  one 
since.  Under  such  a  state  of  facts,  it  is  not  to  be  concluded 
ihat  she  had  lost  her  right  to  the  land  up  to  the  time  of  the 
decree  of  divorce  by  his  abandonment  of'  and  separation  from 
lier.  It  is  not  shown  here  that  the  plaintiff  who  seeks  to  estab- 
lish her  right  to  her  interest  in  the  community  property  of  her 
•deceased  husband,  although  she  was  divorced  from  him,  sought 
^xich  relief  with  her  coplaintiff,  her  husband,  at  the  time  of  the 
institution  of  the  action;  in  other  words,  she  had  not  formed 
a  new  community,  but  it  was  shown  that  all  proceedings  were 
in  the  state  of  Texas,  both  in  the  action  for  divorce  as  well  as 
"the  one  for  her  interest  in  the  property.  Colvin  v.  Reed,  55 
Pa.  St.  375,  is  cited  by  appellant  The  statement  in  this  case 
is  that  James  and  Susanna  Taylor  at  the  time  of  their  mar- 
riage in  May,  1857,  were  citizens  of  Pennsylvania*  Shortly 
•after  their  marriage  they  made  a  visit  to  Iowa  and  returned, 
Mrs.  Taylor  not  being  pleased  with  the  country.  After  their 
return  she  declared  to  him  her  intention  not  to  live  with  him 
«nd  refunded  to  him  $40,  his  bill  for  the  expenses  of  her  jour- 


Digitized  by  VjOOQIC 


284  Bedal  v.  Sakb.  [10  Idaho^ 

Opinion  of  the  Court — Stodulager,  J. 

oey  to  Iowa.  She  remained  in  Allegheny  City  and  he  went 
back  to  Bedford  county  in  October  and  remained  there  until 
May^  1858,  when  he  sold  his  farm  to  the  defendant  and  removed 
to  Iowa,  leaving  his  wife  in  Pennsylyania.  In  1860  Taylor 
commenced  proceedings  for  a  divorce  a  vinculo,  and  after  due 
publication  of  notice  a  divorce  was  decreed  on  the  ground  of 
the  desertion,  alleged  to  have  taken  place  in  Pennsylvania. 
Susanna  Taylor  had  no  actual  notice,  and  at  the  time  was  a 
resident  citizen  of  the  state  of  Pennsylvania,  never  having  left 
it.  The  question  on  this  state  of  facts  is  whether  the  Iowa 
court  had  jurisdiction  to  declare  the  divorce  of  Mrs.  Taylor 
so  as  to  discharge  the  lands  of  her  husband  in  Pennsylvania 
from  her  right  of  dower.  In  closing  the  court  say :  ^'These  ar- 
guments have  been  noticed,  and  it  has  been  shown,  I  think, 
that  the  principle  finds  limits  when  confronted  by  the  equal  and 
prior  right  of  another  state  and  by  the  acta  of  a  plaintiff  who 
has  abandoned  his  domicile  and  his  remedy  to  take  up  a  new 
domicile  where  the  defendant  has  never  appeared.''  Applying 
this  rule  to  the  case  at  bar,  what  standing  has  the  plaintiff  in 
this  court?  She  voluntarily  abandons  her  domicile  and  takes 
up  her  residence  in  another  state,  there  procures  her  decree  of 
divorce  on  a  service  by  publication,  the  defendant  not  appearing 
to  contest  her  action,  then  after  a  number  of  years  and  after 
her  new  contract  of  marriage,  comes  to  the  court  that  always 
had  jurisdiction  of  the  property,  for  relief. 

In  Real  v.  Elder,  62  Pa.  St  308, 1  Am.  Bep.  414,  cited  by  ap- 
pellant, we  find  the  following  language  in  the  syllabus :  'TTie  in- 
jured party  in  the  marriage  relation  must  seek  redress  in  the 
forum  of  the  defendant,  unless  where  the  defendant  has  re- 
moved from  what  was  before  the  common  domicile  of  both.*' 

We  scarcely  feel  justified  in  prolonging  this  discussion  or  re- 
viewing the  large  number  of  authorities  cited  by  learned  coun- 
sel for  respondent  It  seems  to  us  that  the  authorities  we  have 
heretofore  copied  from  and  discussed,  precludes  the  appellant 
from  a  recovery  in  this  action  on  the  pleadings,  at  least  as  they 
now  stand,  and  the  plaintiff  having  dissolved  the  old  commun- 
ity, if  not  by  her  Oregon  divorce,  by  her  new  one  formed  in  the 
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marriage  to  her  coplaintiff/  precludes  her  from  maintaining  an 
action  for  the  community  property. 

In  Beaton  ei  al,  v.  Sawyer,  60  Vt  495,  15  Atl.  166,  it  was 
held  that  where  the  wife  and  children  on  the  granting  of  the 
divorce  moved  from  the  premises  and  were  absent  two  years, 
it  was  held  to  be  an  abandonment  of  the  homestead.  Wiggin 
V.  Buzzell  58  N.  H.  329,  holds  that  *'A  divorce  obtained  by  a 
wife  bars  her  homestead  right  in  her  husband's  property  unless 
such  right  is  reserved  by  the  decree  of  divorce."  Brady  v. 
Kreuger,S  S.  DaJc.  464,  59  Am.  St  Rep.  771,  66  K  W.  1083, 
holds:  "Where  the  relation  of  husband  and  wife  is  terminated 
by  divorce,  she  ceases  to  have  any  claim  upon  or  right  in  his 
property,  whether  homestead  or  otherwise,  unless  such  right  is 
reserved  to  her  by  the  decree  of  divorce.  Whenever  thereafter 
she  seeks  to  assert  any  claim  of  any  character  in  any  part  of  the 
husband's  property,  she  must  establish  her  right  by  such  decree 
or  by  valid  contract  between  herself  and  him.'' 

In  Rosholt  V.  MeJius,  3  N.  Dak.  513,  57  N.  W.  783,  23  L.  R. 
A.  239,  a  well  considered  and  interesting  case  in  which  the 
authorities  are  collated  and  discussed  by  Chief  Justice  Bartholo- 
mew, he  uses  this  significant  language:  "And  it  is  true  that 
courts  liberally  construe  homestead  laws  for  the  purpose  of  ef- 
fectuating their  wise  and  beneficent  intentions,  to  the  end  that 
no  family,  through  the  misfortune  of  poverty  or  tiie  death  of 
its  legal  head,  may  be  deprived  of  shelter,  and  when  the  home- 
stead consists  of  a  farm,  as  in  this  case,  of  support  But  all 
the  reasons  which  have  induced  the  law  to  favor  the  wife  or 
widow  in  the  matter  of  homestead  rights  are  entirely  absent  in 
cases  of  divorce."  (See  Doyle  v.  Cobvm,  6  Allen,  71.)  Bar* 
nett  V.  Bamett,  9  N.  Mex.  205,  50  Pac.  337,  by  Chief  Justice 
Smith,  is  a  very  interesting  one.  We  find  this  pertinent  lan- 
guage used:  "It  is  wisdom  that  forbids  the  multiplication  of 
litigation  on  the  same  subject  and  spares  suitors  needless  vexa- 
tion in  the  determination  of  their  rights.  The  parties  to  this 
controversy,  having  been  separated  by  final  decree  of  a  court  of 
competent  jurisdiction,  are  estopped  from  further  harassing  each 
other  as  consorts  in  another  tribunal." 
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A  great  moay  other  authorities  are  dted  by  counsel  for  re- 
spondent supporting  those  already  referred  to  in  this  opinion^ 
but  we  do  not  feel  called  upon  to  pursue  this  discussion  further. 
The  plaintiff,  Maggie  Bedal,  voluntarily  abandoned  her-  home 
and  obtained  her  decree  of  divorce  in  a  forum  without  jurisdic- 
tion to  dispose  of  the  community  property — being  service  by 
publication — ^thereafter  marries  another  and  then  forms  a  new 
community,  she  will  have  to  look  to  her  present  community  for 
her  future  support  and  happiness.  We  do  not  think  she  should 
enjoy  the  fruits  of  her  new  community  and  have  a  pension  from 
her  former  one. 

The  judgment  of  the  district  court  is  affirmed,  with  costs  to 
respondent. 

Ailshie,  J.,  concurs. 

SULLIVAN,  C.  J.,  Dissenting. — ^I  am  unable  to  concur  in 
the  conclusion  reached  by  the  majority  of  the  court.  Section 
2480,  Bevised  Statutes,  provides  how  community  and  homestead 
property  shall  be  disposed  of  in  case  of  divorce,  and  is  as  fol- 
lows :  ''In  case  of  the  dissolution  of  the  marriage  by  the  decree 
of  a  court  of  competent  jurisdiction,  the  community  property 
and  the  homestead  must  be  assigned  as  follows:  1.  If  the  de- 
cree be  rendered  on  the  ground  of  adultery  or  extr.eme  cruelty,, 
the  community  property  must  be  assigned  to  the  respective  par- 
ties in  such  proportions  as  the  court,  from  all  the  facts  of  the 
case  and  the  conditions  of  the  parties,  deems  just;  2.  If  the 
decree  be  rendered  on  any  other  ground  than  that  of  adultery 
or  extreme  cruelty,  the  community  property  must  be  equally 
divided  between  the  parties;  3.  If  a  homestead  has  been  selected 
from  the  community  property,  it  may  be  assigned  to  the  inno- 
cent party,  either  absolutely  or  for  a  limited  period,  subject,  in 
the  latter  case,  to  the  future  disposition  of  the  court;  or  it  may 
be  divided  or  be  sold  and  the  proceeds  divided;  4.  If  a  home- 
stead has  been  selected  from  the  separate  property  of  either,, 
it  must  be  assigned  to  the  former  owner  of  such  property,  sub- 
ject to  the  power  of  the  court  to  assign  it  for  a  limited  period 
to  the  innocent  party." 
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In  the  case  at  bar  it  is  alleged  in  fhe  complaint  that  the 
property  involved  is  community  property  acquired  by  the  joint 
efforts  of  both  husband  and  wife  and  thereafter  was  homesteaded 
under  the  laws  of  this  state  by  the  wife.  While  it  does  not 
appear  on  what  grounds  the  wife  obtained  the  divorce  in  the 
Oregon  court,  the  presumption  is  that  it  was  on  sufQcient 
ground  and  that  the  husband  was  in  fault  If  it  was  obtained 
en  any  other  ground  than  that  of  adultery  or  extreme  cruelty 
and  had  been  obtained  in  a  competent  court  of  the  state  of 
Idaho,  said  section  of  the  statute  provides  that  the  community 
property  must  be  equally  divided  between  the  parties;  and  in 
other  cases  it  must  be  divided  as  the  court,  from  all  the  facts 
of  the  case  and  condition  of  the  parties,  deems  just  And  I 
do  not  think  the  fact  that  the  divorce  was  obtained  in  the  state 
of  Oregon  is  a  sujBBcient  reason  for  depriving  the  wife  of  a 
part  of  the  property  that  she  had  helped  to  accumulata  A 
court  of  equity  would  have  power  to  do  justice  between  the 
parties  after  the  evidence  ^s  introduced  on  the  trial,  and  if 
it  showed  the  wife  was  entitled  to  receive  a  portion  of  the  prop- 
erty that  she  assisted  in  accumulating,  she  certainly  ought  to 
have  it 

The  plaintiff  in  this  action  had  filed  a  declaration  of  home- 
stead on  the  land  in  controversy,  and  section  3041,  Bevised 
Statutes^  declares  that  a  homestead  can  be  abandoned  only  by 
a  declaration  of  abandonment  or  a  grant  of  conveyance  thereof, 
executed  and  acknowledged  as  therein  specified. 

The  question  of  an  innocent  purchaser  of  said  property,  for 
a  value,  without  notice,  is  not  involved  in  this  case.  I  think 
the  allegations  of  the  complaint  state  a  cause  of  action,  and 
the  demurrer  should  have  been  overruled. 
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(June  29,  1904.) 

In  re  D.  C.  ABEL. 

[77  Pac.  621.] 

License  Tax— Restraint    of    Trade— Intebstate    Comicercb— <bN- 

STITUTIONAL    LAW. 

1.  Under  the  proviBions  of  an  act  providing  for  the  licensing  of 
peddlera,  hawkers  and  solicitors  and  prescribing  penalty  for  fail^ 
ure  to  comply  with  the  provisions  of  said  act,  approved  March 
16,  1901  (Sess.  Laws  1901,  p.  155),  an  agent  or  solicitor  for  a 
wholesale  merchant,  which  agent  has  the  goods  which  he  is  selling 
in  this  state,  is  required  to  pay  the  license  tax  provided  by  said 
act  before  he  can  legally  do  business  in  this  state. 

2.  The  phrase  ''taking  orders,"  as  used  in  the  eighth  section 
of  said  act,  does  not  contemplate  that  the  runner  shall  have  the 
goods  with  him  at  the  time  of  the  sale,  but  in  the  common  ac- 
ceptation of  the  phrase,  the  agent  or  runner  sells  the  goods  by 
sample,  taking  orders  therefor,  and  thereafter  delivers  the  goods. 

3.  That  part  of  section  8  of  said  act,  by  which  it  is  sought  to 
confine  the  taking  of  orders  for  goods  sold  to  merchants  only, 
is  clear  legislation  and  in  contravention  of  both  federal  and  state 
constitutions,  but  as  the  remaining  part  of  said  act  is  capable 
of  being  enforced  in  accordance  with  the  legislative  intent  wholly 
independent  of  that  provision,  that  provision  is  rejected  therefrom 
and  the  remaining  part  thereof  permitted  to  stand. 

4.  That  provision  of  said  section  8  referring  to  peddlers  and 
hawkers  in  farm  products  applies  to  farm  products  of  other  states 
as  well  as  those  of  the  state  of  Idaho,  and  is  not  class  legisla- 
tion,  and  in   no  manner  interferes  with   interstate  commerce. 

6.  Internal  and  domestic  commerce  are  subject  to  the  taring 
and  police   power   of   the  state. 

(Syllabus  by  the  court.) 

ORIGINAL  application  for  a  writ  of  habeas  corpus.  Writ 
denied. 

The  facts  are  stated  in  the  opinion. 

Forney  &  Moore,  for  Petitioner. 

This  law  is  class  legislation;  it  grants  special  immunities  to 
special  classes;  it  violates  the  rule  of  equality  before  the  law; 
it  violates  section  19,  article  3  of  the  constitution  of  Idaho;  and 
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^BO  section  5  of  article  7  of  the  constitution  of  the  state  of 
Idaho.  (Brooks  v.  Hyde,  37  Cal.  366,  375;  Ex  parte  Yale,  24 
Cal.  241,  85  Am.  Dec.  62;  Tottngs  v.  Hall  9  Nev.  218;  Cohen 
V.  Wright,  22  CaL  293 ;  Ex  paHe  Jentzsch,  112  Cal.  468,  44 
Pac.  803,  32  L.  R.  A.  664;  Van  Harlingen  v.  Doyle,  134  Cal. 
-53,  66  Pac.  45,  54  L.  R.  A.  771.)  It  is  one  of  the  highest  priv- 
ileges of  the  citizen  that  he  may  engage  in  legitimate  business 
-on  equal  terms,  tiie  same  terms  granted  to  all  citizens.  (Coole/s 
Constitutional  Limitations,  4th  ed.,  p.  393.)  It  is  further  con- 
iended  that  tiie  law  in  question  is  in  violation  of  section  2  of 
article  4  of  the  constitution  of  the  United  States,  and  of  sec- 
tion 1  of  the  fourteenth  amendment  of  the  constitution  of  the 
United  States.  (Umon  Sewer  Co.  v.  Connolly,  99  Fed.  354; 
Brown  v.  Jacobs  PJiarmacy,  115  Ga.  429, 90  Am.  St.  Rep.  126,  41 
S.  E.  563,  57  L.  R.  A.  547;  State  v.  Waters  Pierce  Oil  Co.  (Tex. 
€iv.  App.),  67  S.  W.  1057 ;  State  v.  Oarbroski,  111  Iowa,  496,  82 
Am.  St.  Rep.  524,  82  N.  W.  959,  56  L.  R.  A.  570 ;  In  re  Langford, 
57  Fed.  570;  Ex  parte  Wesiafield,  55  Cal.  550,  36  Am.  Rep.  47; 
State  ex  rel.  Oarrahad  v.  Bering,  84  Wis.  585,  54  N.  W.  1104, 19 
X.  R.  A.  858;  Pasadena  v.  Stimpson,  91  Cal.  238,  27  Pac.  604; 
meed  V.  Harvey,  18  Utah,  367,  72  Am.  St.  Rep.  789,  54  Pac. 
1011;  Apex  etc.  Co.  v.  Oarbade,  32  Or.  582,  52  Pac.  573,  54  Pac. 
367,  882.)  In  the  case  of  ChUvers  v.  People,  11  Mich.  43,  the 
<»urt  says  the  object  of  a  license  is  to  confer  a  right  that  does 
not  exist  without  a  license.  A  mere  tax  imposed  upon  a  busi- 
ness or  occupation,  therefore,  is  not  a  license  unless  the  license 
^confers  a  right  or  privilege  as  to  the  business  which  would  not 
-otherwise  exist.  (Coolers  Constitutional  Limitations,  4th  ed., 
•242,  393 ;  Tiedeman's  Limitation  of  Police  Power,  278.)  A  very 
interesting  discussion  of  this  subject  has  recently  been  made  by 
Judge  Bartsch  of  the  supreme  court  of  Utah,  in  Cache  County  v. 
Jenson,  21  Utah,  207,  61  Pac.  303;  State  v.  Hinman,  65  N.  H. 
103, 18  Ati.  194,  23  Am.  St.  Rep.  22,  and  note.  This  is  the  third 
Tjrief  filed  by  petitioner  in  this  case.  In  order  that  the  court 
may  be  as  fully  advised  as  possible  as  to  the  position  of  the 
petitioner,  we  have  taken  the  liberty  of  citing  these  additional 
Authorities:  Simrail  v.  City  of  Covington,  90  Ky.  444,  29  Am 
St  Rep.  398;  Sayre  Borough  v.  Phillips,  148  Pa.  Si  482,  33  Am. 
Idaho,  Vol  10—10 
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St.  Rep.'  843;  ChaddocJe  v.  Day,  75  Mich.  527,  13  Am.  St  Rep- 
468;  Nichols  v.  Walters,  37  Minn.  264,  33  N.  W.  800;  State  t\ 
Hammer,  42  N.  J.  L.  435. 

Attorney  General  Bagley,  for  the  State,  files  no  Brief. 

SULLIVAN',  C.  J. — This  is  an  original  application  to  this 
court  for  a  writ  of  habeas  corpus  and  involves  the  constitution* 
ality  of  an  act  approved  the  16th  of  March,  1901.  (Sixth 
Sess.  Laws,  p.  155.)  The  following  facts  appear  from  the  rec- 
ord :  That  the  petitioner  is  a  resident  of  the  state  of  Iowa  and 
was,  at  the  time  of  his  arrest,  an  agent  of  Mason  &  Abel,  whole- 
sale merchants  of  St.  Louis,  Missouri;  that  the  said  Abel  was 
traveling  through  Latah  county  as  such  agent  and  solicitor  and 
selling  buggies  at  retail  to  various  people  in  Latah  county  at 
the  time  of  his  arrest.  He  was  brought  before  the  court  on  com- 
plaint of  the  district  attorney  of  Latah  county  and  fined,  and  is 
now  serving  a  term  of  imprisonment  in  the  county  jail  in  de- 
fault of  the  payment  of  said  fine.  The  case  was  submitted  to 
the  trial  court  on  an  agreed  statement  of  facts,  which  state- 
ment contains  the  following :  That  the  petitioner  was  the  agent 
and  solicitor  of  the  firm  above  named,  which  firm  is  the  manu- 
facturer and  wholesale  dealer  of  buggies;  that  the  petitioner 
was  the  duly  authorized  agent  and  solicitor  of  said  firm  for  bug- 
gies in  the  state  of  Idaho,  and  as  such  agent  and  solicitor  he 
engaged  in  the  business  of  selling  and  offering  to  sell  buggies 
in  the  state  of  Idaho,  by  delivering  to  the  purchaser  at  the  time 
of  sale  the  buggies  so  sold,  and  that  on  the  thirteenth  day  of 
May,  1904,  in  said  county,  the  petitioner  sold  to  one  Charles 
Hobart,  and  delivered  the  same  to  him,  a  certain  buggy  belong- 
ing to  said  firm ;  that  neither  the  petitioner  nor  said  firm  at  the 
time  of  such  sale  had  procured  a  license  from  the  county  auditor 
of  said  county  before  engaging  in « said  business  and  making 
said  sale,  as  required  by  the  above-mentioned  law.  It  is  further 
agreed  that  prior  to  the  commencement  of  this  action  the  board 
of  county  commissioners  of  said  county  fixed  the  license  under 
said  act  as  follows:  Peddlers  or  hawkers  on  foot,  $25  per  year; 
peddlers  or  hawkers  with  wagon,  $50  per  rear. 

Section  1  of  said  act  makes  it  unlawful  to  peddle  without  a 
license.     Section  2  provides  that  every  peddler  or  hawker,  trav- 
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eling  with  a  pack  and  on  foot,  shall  pay  a  license  of  not  lees 
than  $25  nor  more  than  $60  per  year.  Section  3  provides  that 
CTcry  peddler  or  hawker,  traveling  with  a  wagon  or  other  vehicle, 
ehall  pay  a  license  of  not  less  than  $50  nor  more  than  $100  per 
year.  Section  4  provides  that  every  peddler  or  solicitor  taking 
orders  for  groceries,  clothing,  hardware,  or  other  mercantile  es- 
tablishments shall  pay  a  license  of  not  less  than  $75  nor  more 
than  $125  per  year.  Section  5  provides  that  the  money  so  re- 
ceived for  licenses  shall  be  turned  into  the  general  fund  of  the 
county.  Section  6  provides  that  every  peddler  or  hawker  shall 
be  compelled  to  exhibit  his  license  when  called  upon  by  any 
party  to  whom  he  is  endeavoring  to  make  a  sale  of  goods.  Sec- 
tion 7  provides  that  no  license  shall  continue  for  a  less  period 
than  one  year.  Section  8  is  as  follows :  *'The  provisions  of  this 
act  shall  not  be  construed  to  apply  to  runners  traveling  for 
wholesale  houses  and  taking  orders  from  merchants  only,  nor  to 
peddlers  or  hawkers  in  farm  products/*  Section  9  provides  the 
penalty  for  the  violation  of  the  provisions  of  said  act.  Section 
10  makes  it  the  duty  of  the  county  commissioners  to  fix  the 
amount  of  such  license,  and  provides  that  the  coxmty  auditor 
shall  issue  such  licenses  upon  payment  of  the  prescribed  fee. 

It  is  first  contended  by  counsel  for  the  petitioner  that  under 
the  provisions  of  said  section  8,  that  hawkers  or  peddlers  travel- 
ing for  wholesale  houses  may  take  their  goods  with  them,  take 
orders  from  merchants,  and  deliver  the  goods  sold  to  the  mer- 
chants at  the  time  of  the  purchase,  and  that  hawkers  and  ped- 
dlers of  farm  products  may  sell  indiscriminately  both  to  mer- 
chants  and  others,  and  contend  that  said  law  was  enacted  for 
the  benefit  of  wholesale  houses  and  for  the  benefit  of  merchants 
only,  in  that  it  permits  them  to  buy  from  peddlers  or  hawkers 
whatever  goods  they  may  wish  and  have  them  delivered  at  the 
time  of  the  purchase,  while  it  prevents  every  person  not  a  mer* 
chant  from  purchasing  from  such  peddler  or  hawker  and  receiv- 
ing his  goods  at  the  time  of  the  purchase.  We  cannot  agrea 
with  these  contentions  of  counsel.  Said  section  does  not  author- 
ize the  runners  or  drummers  traveling  for  a  wholesale  house  ta 
carry  the  goods  to  be  sold  with  them.  The  phrase  "taking 
orders,**  as  used  in  said  section,  does  not  contemplate  that  the 
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mnner  shall  have  the  goods  with  him  at  the  time  of  the  sale 
and  deliver  them;  that  would  he  a  sale  and  delivery  of  the  goods 
if  that  were  done,  and  not  taking  orders  for  goods.  The  legis- 
lature has  not  the  power  to  restrict  drummers  and  runners  trav- 
eling for  wholesale  houses  from  taking  orders  from  people  gen- 
erally, and  they  cannot  hy  legislation  confine  the  taking  of 
orders  to  merchants  only,  as  that  would  be  class  legislation. 
And  that  part  of  said  section,  whereby  it  is  attempted  to  con- 
fine the  taking  of  orders  for  merchandise  to  merchants  only,  is 
imconstitutional  and  clearly  class  legislation.  But  that  ob- 
jectionable feature  of  said  section  does  not  render  the  whole  act 
unconstitutional  and  void,  as  the  remaining  part  of  ttie  act  is 
capable  of  being  executed  in  accordance  with  the  apparent  legis- 
lative intent  wholly  independent  of  that  portion  attempting  to 
confine  the  taking  of  orders  to  merchants  only;  the  invalid  part 
may  be  rejected  and  the  valid  portion  permitted  to  stand,  as  we 
think  the  legislature  would  have  passed  the  law  regardless  of 
the  invalid  part  thereof.  The  provisions  of  said  section  except 
from  the  operation  of  said  act  peddlers  and  hawkers  in  farm 
products.  That  applies,  of  course,  to  the  farm  products  of 
other  states  as  well  as  those  of  the  state  of  Idaho,  and  is  not 
class  legislation  within  the  meaning  of  that  term  and  is  not 
repugnant  to  the  provisions  of  our  constitution,  and  in  no  man- 
ner interferes  with  interstate  commerce. 

Under  the  stipulated  facts  it  appears  that  the  petitioner  takes 
his  buggies  with  him  and  travels  around  among  the  farmers, 
and  when  he  sells  one  he  thereupon  delivers  it  to  the  purchaser. 
It  will  be  observed  that  the  property  at  the  time  of  the  sale  was 
within  the  state  and  under  the  control  of  the  agent 

This  court  held  in  Re  Kinyon,  9  Idaho,  642,  75  Paa 
268,  that  where  both  the  property  and  the  business  or 
occupation  are  within  the  jurisdiction  of  the  state,  they 
are  subject  to  its  regulation  and  control,  and  that  any 
transaction  with  reference  thereto  does  not  look  to  inter- 
state commerce  for  carrying  out  the  execution  of  the  con- 
tract. This  principle  was  announced  and  distinction  made 
in  Emert  v.  State,  156  TJ.  S.  296,  15  Sup.  Ct  Rep.  367,  39  L. 
ed.  430,  where  Mr.  Justice  Gray  said:  'The  defendant's  occu- 
pation was  offering  for  sale  and  selling  sewing-machines  by  go- 
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ing  from  place  to  place  in  the  state  of  MiBsouri,  in  a  wagon, 
without  a  license.  There  is  nothing  in  the  case  to  show  that  he 
ever  offered  for  sale  any  machine  that  he  did  not  have  with  him 
at  the  time.  His  dealings  were  neither  accompanied  nor  fol- 
lowed by  any  transfer  of  goods,  or  of  any  order  for  their  trans- 
fer, from  one  state  to  another,  and  were  neither  interstate  com- 
merce in  themselves  nor  were  they  in  any  way  directly  connected 
with  such  commerce.  The  only  business  or  commerce  in  which 
he  was  engaged  was  internal  and  domestic ;  and  so  far  as  appears, 
the  only  goods  in  which  he  was  dealing  had  become  part  of  the 
mafis  of  property  within  the  state.  Both  the  occupation  and 
the  goods,  therefore,  were  subject  to  the  taxing  power  and  the 
police  power  of  the  state The  necessary  conclusion,  up- 
on authority  as  well  as  upon  principle,  is  that  the  statute  of 
Missouri  now  in  question  is  in  no  wise  repugnant  to  the  power  of 
Congress  to  regulate  commerce  among  the  several  states,  but  is 
a  valid  exercise  of  the  power  of  the  state  over  persons  and  busi- 
ness within  its  borders.^' 

The  only  business  or  commerce  in  which  the  petitioner  was 
engaged  was  internal  and  domestic,  and  the  vehicles  which  he 
was  selling  had  become  part  of  the  mass  of  property  within 
the  state.  Both  the  occupation  and  the  property  were,  there- 
fore, subject  to  the  taxing  power  and  to  the  police  power  of  the 
state,  and  the  licensing  of  that  business  was  a  valid  exercise  of 
the  legislative  power  of  the  state  over  such  business  and  persons 
engaging  therein. 

The  writ  must  be  denied,  and  it  is  so  ordered. 


Stockslager  and  Ailshie,  J.  J.,  concur. 
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(July    1,    1904.) 

IDAHO  MUTUAL  CO-OPERATIVE  INSUBANCE  COM- 
PANY V.  MYER,  Insueancb  Commissioner. 

[77  Pac.  628.] 

Statutobt  CoNSTBucnoN — ^LocAL  Law. 

1.  Statutes  will  be  construed  with  a  view  to  ascertain  tbe  intent 
of  the  law-making  power  and  to  give  force  and  meaning  to  the 
language  used. 

2.  A  statute  that  deals  exclusively  with  one  subject  and  repeals 
all  acts  and  parts  of  acts  in  conflict  with  it  will  be  construed  to 
have  been  intended  to  cover  all  subjects  and  matters  of  the  new 
act. 

3.  The  legislature  may  enact  a  law  relative  to  one  class  of  in- 
surance so  long  as  it  is  general  in  its  terms  as  to  that  particular 
class  of  business. 

(Syllabus  by  the  court.) 

ORIGINAL  action  in  this  court.  Application  for  a  writ  of 
mandate.    Writ  granted. 

Davidson  &  Hutchinson,  Good  &  Roberts  and  H.  J.  Jones,  for 
Plaintiff. 

The  fact  that  an  act  classifies  persons  who  may  form  a  cor- 
poration, or  the  purposes  for  which  corporations  may  be  formed, 
or  the  corporations  which  shall  enjoy  powers  or  privileges 
granted,  does  not  render  it  a  special  act,  if  the  classification  is 
reasonable,  and  if  the  act  applies  to  all  persons  or  corporations 
falling  within  the  particular  classes.  (1  Clark  &  Marshall  on 
Private  Corporations,  pp.  105,  106;  Attorney  Oeneral  v.  Mc- 
Arthur,  38  Mich.  204;  In  re  New  York  Elevated  R.  Co.,  70  N. 
Y.  327;  Hazelett  v.  Butler  University,  84  Ind.  230;  City  of 
India.napolis  v.  Navin,  151  Ind.  139,  47  N.  E.  525,  51  N.  E. 
80,  41  L.  R.  A.  3-37;  Atlantic  City  Water  Works  Co.  v.  Con- 
sumers' Water  Co.,  44  N.  J.  Eq.  427,  15  Atl.  581 ;  23  Am.  & 
Eng,  Encv.  of  Law,  1st  ed.,  149;  Edmonds  v.  Herbrandson,  2 
N.  Dak.  270,  50  X.  W.  970,  14  L.  R.  A.  725 ;  Bray  v.  Hudson 
Co.,  50  N.  J.  L.  82.  11  Atl.  135;  Davis  v.  Chrk.  106  Pa.  St. 
377;  Van  Riper  v.  Parsons,  40  X.  J.  L.  1.)     When  a  corpora- 
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tion  is  organized  nnder  a  general  corporation  law  authorizing 
the  formation  of  such  corporation,  its  charter  consists  of  the 
law  under  which  it  is  organized,  and  the  articles  or  certificate 
of  association  or  incorporati(ftL  adopted  or  issued  in  pursuance 
of  the  law,  in  so  far  as  they  are  in  compliance  with  and  aur 
ihorized  by  the  law.  (1  Clark  &  Marshall  on  Private  Corpora- 
tions, p.  375;  Granger's  Life  etc.  Ins.  Co.  v.  Kamper,  73  Ala. 
325;  People  v.  Chicago  Gas  Trust  Co.,  130  111.  268,  17  Am. 
•St  Rep.  319,  22  N.  E.  798;  8  L.  B.  A.  497;  Chicago  Municipal 
G.  L.  &  F.  V.  Town  of  Lake,  130  111.  42,  22  N.  E.  616;  Van 
Etton  V.  Eaton,  19  Mich.  187;  Taggart  v.  PerkinSy  73  Mich. 
303,  41  N".  W.  426;  State  v.  Central  Iowa  B.  Co.,  71  Iowa,  410, 
60  Am.  Rep.  806,  32  N.  W.  409;  Abbott  v.  Omaha  S.  &  B.  Co., 
4  Neb.  416;  Lincoln  Shoe  Mfg.  Co.  v.  Sheldon,  44  Neb.  279, 
62  N.  W.  480;  Society  etc.  v.  Commonwealth,  52  Pa.  St.  125, 
91  Am.  Dec.  139;  Knights  of  Pythias  v.  Weller,  93  Va.  605, 
25  S.  E.  891;  Govld  v.  Fuller,  79  Minn.  414,  82  N.  W.  673; 
Groin  v.  Pottet^s  Co-op.  Co.,  29  Wkly.  Lew  Bui.  (Ohio)  52.) 
The  question  for  the  court  is,  What  did  the  legislature  really 
intend  to  direct?  And  this  intention  must  be  sought  in  the 
whole  act  taken  together,  and  other  acts  in  pari  materia. 
(Sutherland  on  Statutory  Construction,  sees.  260,  286,  287.) 

John  A.  Bagley,  Attorney  General,  for  Defendant,  cites  no 
authorities  on  question  decided* 

BTOCKSLAGER,  J.— This  is  an  original  proceeding  in  this 
court  to  determine  the  right  of  plaintiff  to  conduct  its  business 
in  this  state  without  paying  the  annual  license  and  taxes  as 
provided  by  the  Session  Laws  of  1901.  The  hearing  was  on 
a  demurrer.  We  find  the  following  headlines  for  chapter  2  of 
that  act: 

^"General  Provisions  Dealing  Entirely  With  Insurance  Compan- 
ies Other  Than  Fraternal  Beneficiary  Societies. 
*'Sec.  1.  it  shall  not  be  lawful  for  any  person  to  act  within 
this  state  as  an  agent  or  otherwise  in  soliciting  or  receiving  ap- 
plications for  insurance  of  any  kind  whatever  or  in  any  manner 
to  aid  in  the  transaction  of  the  business  of  any  insurance  com- 
pany incorporated  in  this  state,  or  out  of  it,  without  first  pro- 
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curing  a  certificate  of  authority  from  the  insurance  commie* 
sioner. 

''Sec.  2.  It  shall  be  the  duty  of  the  president,  or  the  vice- 
president  and  secretary  of  every  insurance  company  doing  busi- 
ness in  this  state,  annually,  on  or  before  the  first  day  of  April 
of  each  year,  to  prepare,  under  oath,  and  deposit  with  the  in- 
surance commissioner  of  this  state  a  full,  true  and  complete 
statement  of  the  condition  of  said  company  on  the  last  day  of 
the  month  of  December  preceding." 

Section  3  provides  that  the  annual  statement  shall  contain: 
''1.  The  name  of  the  company  and  where  located.  2.  The 
names  and  residences  of  the  officers  of  said  company  doing  busi* 
ness  in  the  state.  3.  The  amount  of  the  capital  stock  or  as- 
sets'of  the  company.    4.  The  amount  of  capital  stock  paid  up. 

6.  The  property  or  assets  held  by  the  company,  viz.:  The  real 
estate  owned  by  such  company;  the  amount  of  cash  on  hand 
and  deposited  in  banks  to  the  credit  of  the  company;  the 
amount  of  cash  in  hands  of  agents ;  the  amount  of  cash  in  course 
of  transmission ;  the  amount  of  loans  secured  by  first  mortgage 
on  real  estate,  with  the  rate  of  interest  thereon;  the  amount  of 
all  bonds  and  other  loans,  the  rate  of  interest  thereon;  all  other 
securities,  their  description  and  value.  6.  The  liabilities  of 
such  company,  specifying  the  losses  adjusted  and  due;  losses 
adjusted  and  not  due;  losses  unadjusted;  losses  in  suspense  and 
the  cause  thereof ;  losses  resisted  and  in  litigation ;  the  amounts 
due  banks  or  other  creditors;  the  amount  of  money  borrowed 
by  the  company;  the  rate  of  interest  thereon  and  how  secured; 
the  net  value  of  all  policies  in  force,  circulated  as  per  the  com- 
bined experience  table  of  mortality,  at  four  per  cent  interest, 
and  all  other  claims  against  the  company,  describing  the  same. 

7.  Net  surplus  over  all  liabilities.  8.  The  income  of  the  com- 
pany during  the  preceding  year,  stating  the  amount  received  for 
premiums,  specifying  separately  health,  life,  fire,  marine  or  in- 
land premiums,  deducting  reinsurance;  the  amount  received  for 
interest  and  from  all  other  sources.  9.  The  expenditures  during 
the  preceding  year,  specifying  the  amount  of  losses  paid  during 
said  term;  the  amount  paid  for  return  premiums.  10.  The 
amount  of  risk  written  during  the  preceding  year.'' 
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Section  13  of  the  same  act  provides  that  '^AU  insurance  com- 
panies now  doing  business  in  this  state,  or  that  may  herein- 
after do  business  in  this  state,  under  the  provisions  of  this 
chapter  must  file  with  the  insurance  commissioner  annually, 
on  or  before  the  fifteenth  day  of  April  of  each  year,  a  state- 
ment under  oath  stating  the  amount  of  all  premiums  received 
by  said  company  during  the  year  ending  December  31st  pre- 
ceding in  this  state,  and  the  amount  actually  paid  policy-holders 
during  the  same  time,  and  shall  pay  into  the  state  treasury  a 
tax  of  two  per  centum  on  all  such  premiums  collected,  less 
fhe  amoxmt  of  all  losses  actually  paid  policy-holders,  and  pre- 
miums returned.  The  commissioner  shall  file  such  verified 
statement  and  schedule  in  his  office  and  certify  the  amount  of 
gross  receipts,  less  amounts  of  losses  actually  paid  policy-holders 
and  premiums  returned  as  aforesaid  to  the  state  treasurer. 
Within  thiriy  days  thereafter  such  insurance  company  shall  pay 
or  cause  to  be  paid  into  the  state  treasury  a  tax  of  two  per  cen- 
tum, or  two  per  centum  upon  all  such  gross  receipts,  less  such 
amounts  of  losses  actually  paid  policy-holders  and  premiums 
returned  in  the  state  of  Idaho,  which  payment,  when  made,  shall 
be  in  lieu  of  all  taxes  upon  the  personal  property  of  such  com- 
pany, and  the  shares  or  stock  or  assets  therein/^ 

The  legislature  of  1903  enacted  a  law  with  the  following 
title:  ''To  Authorize  the  Organization  of  Mutual  Co-operative 
Insurance  Companies,  to  Insure  Both  Personal  and  Real  Prop- 
erty Against  Loss  by  Fire,  Lightning,  Tornado,  Cyclone,  Wind- 
storm, and  the  Fidelity  of  Persons  and  to  Regulate  Their  Con- 
duct*' 

This  act  was  approved  March  10,  1903  (Sess*  Laws  1903, 
pp.  74-81,  inclusive). 

Section  1  provides  for  the  organization  as  follows:  ''Any 
number  of  persons  residing  in  this  state  who  own  personal  or 
real  property  of  not  less  than  $100,000  in  value,  which  they 
desire  to  have  insured,  may  associate  themselves  together  for 
the  purpose  of  mutual  co-operative  insurance  against  loss  by 
fire,  lightning,  tornadoes,  cyclone,  windstorm  and  the  fidelity 
of  persons,  and  form  an  incorporated  company  for  such  pur- 
poses and  issue  policies.  Such  companies  shall  embody  the 
words,  'Mutual  Co-operative,'  in  its  name/' 
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Section  2  provides  that  **The  articles  of  incorporation  of  such 
company  shall  be  filed  with  the  insurance  commissioner  for 
examination.  If  by  him  found  to  be  in  accordance  with  the 
provisions  of  this  act,  and  the  name  of  snch  company  is  not 
similar  to  the  name  of  any  other  insurance  company  organized 
in  this  state,  he  shall  thereupon  deliver  to  such  company  a  cer- 
tified copy  of  the  articles  of  incorporation,  which  on  being  re- 
corded in  the  office  of  the  recorder  of  the  county  where  the  prin- 
cipal office  of  such  company  shall  be  located,  and  a  copy  there- 
of, certified  by  the  county  recorder,  filed  with  the  Secretary  of 
State,  the  Secretary  of  State  must  then  issue  to  the  corpora- 
tion, over  his  official  seal,  a  certificate  that  a  copy  of  the  articles 
containing  the  required  statement  of  facts  has  been  filed  in  his 
office;  and  thereupon  the  persons  executing  the  articles,  and 
their  associates  and  successors,  shall  be  entitled  to  transact  busi- 
ness ....  for  the  term  of  fifty  years,  unless  it  is  in  the  articles 
of  incorporation  otherwise  stated,  or  by  law  otherwise  specially 
provided.** 

Other  sections  of  this  act  provide  for  the  general  manage- 
ment of  the  business  of  companies  organized  under  the  pro- 
visions of  this  law  until  the  twelfth  section,  which  provides 
for  assessments,  to  wit:  *^AU  assessments  shall  be  determined 
by  proper  classification  and  rating  of  the  property  insured,  so 
that  each  member  will  be  assessed  according  to  the  greater  or 
less  risk  of  the  property  insured  to  the  hazard  insured  against 
An  assessment  may  be  made  on  the  members  due  and  pay- 
able within  thirty  days  thereafter,  to  enable  the  company  to  pro- 
vide for  losses  and  expenses  necessary  in  the  conducting  of  its 
business  whenever  the  board  of  directors  so  determine.  No  as- 
sessment shall  be  made  on  a  member  for  liabilities  incurred  prior 
to  his  or  her  membership.  Any  member  may  be  excluded  from 
the  benefits  of  insurance  during  all  the  time  in  which  he  or 
she  may  be  in  default  of  payment  of  an  assessment,  and  the 
acceptance  of  such  assessment  after  the  same  has  become  de- 
linquent shall  not  in  any  manner  make  the  company  liable  for 
any  loss  or  damage  that  may  have  occurred  during  the  period 
that  such  policy  was  suspended.  Any  member  shall  not  be 
liable  directly  to  any  other  member  for  such  other  member's 
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loss  or  damage,  but  the  liability  of  a  member  shall  be  solely 
and  exclusively  through  the  channel  and  process  of  an  assess- 
ment, and  the  amount  of  such  assessment  shall  be  only  his  pro 
rata  ahare  in  proportion  to  the  amount  of  insurance  carried 
and  rate  on  the  same  of  all  losses  and  expenses,  making  reason- 
able allowances  and  deductions  for  imcoUectible  and  unpaid 
assessments.'' 

Section  13  provides  how  losses  shall  be  paid,  and  section  14 
provides  tiiat  any  disputes  between  members  and  the  company 
shall  be  settled  by  arbitration.  Section  16  provides  how  a  mem- 
ber may  withdraw  from  the  company  and  how  his  policy  shall 
bo  canceled.  Section  16  provides  that  such  companies  shall 
be  bodies  corporate.  Section  17  provides  for  an  annual  state- 
ment requiring  the  president  and  secretary  to  prepare,  xmder 
oath,  a  full  and  complete  statement  of  the  condition  of  the 
company  on  the  thirty-first  day  of  December  each  year  and 
present  the  same  at  the  annual  meeting  of  the  members.  Sec- 
tion 18  provides  for  certificates,  to  wit:  "It  shall  be  the  duty 
of  such  company  to  file  an  annual  statement  with  the  proper 
insurance  department  of  this  state  not  later  than  the  thirty- 
first"  day  of  January  of  each  year,  on  blank  furnished  by  said* 
insurance  department.  Such  department,  if  it  thinks  neces- 
sary,  or  one  deputized  by  it,  having  no  interest  in  an  ilisur- 
ance  company  and  unprejudiced,  may  make  an  examination  into 
the  affairs  of  such  company,  and  for  such  purposes  shall  have 
access  to  all  the  books  and  files  of  the  company,  and  may  ex- 
amine the  officers  and  other  witnesses  under  oath.  If  such  com- 
pany is  doing  business  in  accordance  with  and  under  the  pro- 
visions of  this  act,  is  solvent  and  properly  managed,  the  in- 
surance department  shall  furnish  such  company  and  its  au- 
thorized agents  a  certificate  stating  that  such  company  has 
complied  with  the  provisions  of  this  act  and  is  authorized  to 
do  business  for  the  ensuing  year,  unless  certificate  is  sooner  re- 
voked. If  upon  such  examination  it  shall  appear  to  the  depart- 
ment that  the  condition,  of  such  company  does  not  justify  it 
continuing  in  business,  it  may  apply  to  the  district  court  of 
the  county  where  the  principal  office  of  such  company  is  located 
for  an  order  requiring  such  company  to  show  cause  why  it 
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should  not  be  dosed.  For  examining  the  company's  annual  re- 
port and  issuing  certificate  it  shall  be  paid  $ >  and  for 

esch  agent's  certificate  $ /^ 

Section  19  provides  penalties  for  any  company  or  agent  to 
do  business  without  authority  given  them  by  the  insurance  de- 
partment Section  20  permits  other  mutual  insurance  compa* 
nies^  doing  business  in  this  state  under  any  of  the  provisions 
of  the  law  thereof,  with  the  written  consent  of  a  majorily  of 
the  members^  to  accept  the  conditions  of  this  act  and  there- 
upon be  governed  by  it  Before  such  company  shall  be  entitled 
to  the  benefits  of  this  act,  it  shall  file  with  the  insurance  de- 
partment its  articles  of  incorporation  and  by-laws  and  record 
a  certified  copy  thereof  as  provided  by  section  2  of  this  act 

Section  21  provides:  ''All  acts  and  parts  of  acts  in  conflict 
with  the  provisions  of  this  act  are  hereby  repealed  in  so  far  as 
they  affect  any  company  or  companies  hereafter  organized  xmder 
or  taking  advantage  of  this  acf 

We  have  endeavored  to  recite  every  provision  of  the  Session 
Laws  of  1901,  as  well  as  the  act  of  1903,  that  will  throw  any 
light  on  the  questions  that  are  submitted  to  us  for  determina- 
tion. The  plaintiff  insists  that  it  is  subject  to  the  provisions 
of  the  law  of  1903  only,  whilst  the  attorney  general,  for  the 
defendant,  insists  that  the  plaintiff  is  not  only  subject  to  and 
controlled  by  the  law  of  1903,  but  all  the  provisions  of  the  law 
of  1901.  The  entire  contention  seems  to  be  the  payment  of 
the  two  per  centum  tax  on  the  earnings  of  the  company;  yet» 
if  we  understand  the  articles  of  incorporation  and  by-laws  of 
the  plaintiff,  we  are  unable  to  see  how  it  can  be  affected  by  the 
provision  of  the  law  of  1901,  requiring  the  payment  of  two 
per  centtBtnt  on  the  net  earnings  of  the  company,  as  it  does  not 
seem  that  there  is  ever  a  fund  accumulated  only  as  it  may  be 
necessary  to  pay  losses  or  conduct  the  business  of  the  company. 
The  law  of  1901,  seems  to  have  been  enacted  to  require  all  classes 
of  insurance  companies — except  fraternal  organizations — ^to  pay 
two  per  centum  on  their  gross  earnings,  less  their  losses  and  pre- 
miums returned,  and  this  shall  be  in  lieu  of  their  personal 
property  taxes. 
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It  would  seem  that  if  the  legiBlature  did  not  want  to  encour- 
age the  citizens  of  the  state  to  engage  in  insurance  of  the  char- 
acter contemplated  by  the  organization  and  by-laws  of  the 
plaintiff  corporation,  that  it  would  have  been  unnecessary  to 
€nact  the  law  of  1903  with  all  its  provisions  governing  com- 
panies of  this  character.  We  think  it  was  the  intention  of  the 
legislature  to  encourage  the  organization  of  corporations  of  this 
land  to  engage  in  mutual  insurance,  and  thus  save  the  citi- 
zens of  the  state  thousands  of  dollars  that  go  elsewhere  each 
jear  in  payment  of  premiums.  If  a  number  of  citizens  can 
join  together  in  an  organization  or  corporation  and  by  their 
mutual  acts  protect  each  other  from  loss  by  fire  on  the  payment 
of  the  actual  loss  with  the  small  expense  of  conducting  the  busi- 
ness, and  thus  save  the  payment  of  premiums  to  foreign  cor- 
porations, it  is  certainly  commendable  in  the  citizens  as  well 
us  just  and  wise  legislation.  The  very  fact  that  the  legislature 
required  that  such  companies  should  embody  the  words  ^'Mu- 
tual Co-operative^'  in  their  names,  is  significant,  and  we  think 
signifies  that  it  was  the  intention  to  allow  corporations  of  this 
character  to  conduct  their  business  on  a  cheap,  equitable  plan 
jtnd  as  an  inducement  to  the  organization  of  such  companies, 
provided  that  they  should  be  protected  from  the  assessment  of 
any  taxes  against  them.  The  amount  to  be  paid  to  the  insur- 
ance commissioner  is  left  blank  in  section  18  of  the  act,  as  well 
as  the  amount  to  be  paid  for  each  agent's  certificate. 

It  seems  to  be  conceded  that  the  plaintiff  paid  the  insurance 
'Commissioner  $50,  and  counsel  for  plaintiff  does  not  dispute 
the  right  of  the  department  to  collect  this  sum  from  the  plain- 
tiff annually.  This  being  true,  we  do  not  feel  called  upon  to 
pass  upon  this  question,  as  it  has  been  paid,  and  the  next  legisla- 
ture can  make  such  modifications  as  seems  best  to  settle  the 
•question  of  fees  to  be  paid. 

A  number  of  authorities  are  cited  by  counsel  for  plaintiff 
in  support  of  their  contention  that  the  act  of  1903  is  not  class 
legislation.  In  our  view  of  the  case  the  legislature  is  em- 
powered to  pass  any  and  all  laws  in  the  interest  of  the  people 
and  for  the  betterment  of  their  condition.  So  long  as  they  do 
Tot  infringe  upon  the  rights  of  one  class  in  the  interest  of  or 
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for  the  benefit  of  another  they  are  within  their  constitutional 
power,  and  in  the  passage  of  the  act  of  1903  providing  for  the 
organization  of  companies  or  corporations  of  the  character  of 
the  plaintiff^  we  are  unable  to  see  any  injustice  done  one  class 
in  the  interest  of  another,  hence  the  writ  of  mandate  will  issue. 
This  being  a  final  action^  and  the  defendant  being  a  state 
officer,  no  costs  are  awarded. 

Sullivan,  C.  J.,  and  Ailshie,  J.,  concur. 


(July  6,  1904.). 

MOE  V.  HAEGEE  (BEADSHAW'S  APPEAL). 
[77    Pac    646.] 

Wateb  Rights — ^Natural    Reservoirs— Divebsion    of    Waters — In- 
junctive  Relief. 

1.  Bvidence  of  expert  and  nonexpert  witnesses  with  reference 
to  the  theory  of  the  formation  of  a  natural  reservoir  along  the 
course  of  a  stream  examined,  and  held  insufficient  to  justify  a 
court  in  departing  from  the  uniform  and  well-established  doctrine, 
that  the  first  appropriator  has  the  first  right;  and  in  this  case 
the  position  of  appellants  that  their  diversion  and  use  of  the 
water  is  not  injurious  or  prejudicial  to  the  rights  of  a  prior  ap- 
propriator lower  down  the  stream  is  held  untenable. 

2.  So  soon  as  the  prior  appropriation  and  right  of  use  is  es- 
tablished, it  is  clear,  as  a  proposition  of  law,  that  such  appropriator 
is  entitled  to  have  sufficient  of  the  unappropriated  waters  flow 
down  to  his  point  of  diversion  to  supply  his  right,  and  an  injunc- 
tion against  interference  therewith  is  proper  protective  relief  to 
be  granted. 

(Syllabus  by  the  court.) 

APPEAL  from  District  Court  in  and  for  Custer  County. 
Trial  had  before  Honorable  K.  I.  Perky,  Judge.  New  trial 
denied  by  Honorable  J.  M.  Stevens,  Judge. 

S.  T.  Moe  commenced  an  action  against  a  large  number  of 
appropriators  and  users  of  the    waters  of  Big  Ijost  river,  in 
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Blaine  and  Custer  counties.  A  judgment  and  decree  was  made 
and  entered  determining  the  respective  rights  and  priorities  of 
all  the  parties  to  the  action,  and  an  injunctive  order  was  incor- 
porated in  the  decree  running  against  all  the  parties  to  the  ac- 
tion restraining  and  enjoining  each  from  in  any  way  interfering 
with  or  diverting  or  using  any  of  the  waters  of  Big  Lost  river 
except  in  accordance  with  the  terms  of  the  decree.  From  an 
order  denying  a  motion  for  a  new  trial,  Thomas  Bradshaw  and 
other  defendants  appealed.    A£Brmed. 

The  facts  are  stated  in  the  opinion. 

N.  M.  Buick,  for  Appellants,  cites  no  authorities. 

Sullivan  &  Sullivan  and  G.  F.  Hansbrough,  for  Respondents, 
cite  no  authorities  on  the  point  decided  by  the  court. 

AILSHIE,  J. — This  action  was  commenced  in  the  district 
court  against  numerous  appropriators  and  users  of  the  waters 
from  Big  Lost  river  in  Blaine  and  Custer  coimties.  The  con- 
troversy on  this  appeal  arises  over  the  peculiar  situation  and 
condition  of  the  waters  of  that  stream.  The  river  rises  far  up 
in  the  mountains  and  during  the  high  or  flood  waters  in  April, 
May.  and  June  each  year  flows  in  a  continuous  surface  stream 
from  its  source  to  a  few  miles  below  Arco  in  Blaine  county,  a 
distance  of  upward  of  seventy-five  miles.  It  is  shown  that 
about  twenty-five  or  thirty  miles  below  Arco  is  a  place  called 
the  ^^arrows,*'  where  the  valley  through  which  the  stream  flows 
is  only  about  one-fourth  of  a  mile  wide,  the  bedrock  coming 
to  the  surface  there  and  the  mountains  closing  in,  and  above 
which  point  the  valley  widens  out  into  a  basin  some  eight  miles 
wide.  This  valley  or  basin  is  covered  with  a  thin  soil,  and  con- 
tains an  unascertained  depth  of  gravel  deposit  and  extends  for 
a  number  of  miles  up  the  stream  from  the  Narrows.  It  ap- 
pears that  after  the  close  of  the  flood  season  or  high-water 
period  the  stream  flowing  through  this  valley  above  the  Narrows 
gradually  lessens  until  it  finally  disappears  for  a  distance 
ranging  from  eight  to  fourteen  miles  above  the  Narrows.  Dur- 
ing the  entire  season,  however,  the  water  rises  at  the  Narrows 
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and  flows  out  through  that  point  in  a  perpetual  stream  of  about 
the  same  volume^  flowing  in  the  channel  above  the  point  where 
it  sinks.  It  is  shown  by  the  evidence  that  in  the  springtime 
it  takes  from  twenty  to  thirty  days  of  high  water  or  flood  sea- 
son to  raise  the  stream  and  flood  the  valley  above  the  Narrows 
eufBcientiy  to  cause  the  water  to  flow  over  tiie  surface  through 
the  entire  length  of  the  valley.  It  is  in  this  valley  that  the 
appellants  in  this  case  reside  and  have  water  rights  subsequent, 
in  point  of  time  of  appropriation  and  use,  to  the  rights  and 
claims  of  the  respondents.  At  the  trial  appellants  sought  by 
the  introduction  of  expert  evidence  and  the  testimony  of  wit- 
nesses who  had  lived  in  the  community  since  1872  to  establish 
the  fact  that  the  taking  of  water  from  the  stream  above  the 
point  where  it  sinks  and  irrigating  the  lands  within  the  valley 
above  the  Narrows  does  not  in  any  manner  lessen  the  flow  of 
the  water  at  the  point  where  they  rise  and  flow  out  through 
the  Narrows  at  the  lower  end  of  the  basin.  In  attempting  to 
€stabli8h  this  proposition  it  was  shown  by  at  least  one  witness 
who  has  been  familiar  with  the  stream  and  country  through 
which  it  flows  since  1872,  that  there  has  been  some  irrigating 
going  on  in  that  basin  for  about  twenty  years,  and  that  the 
water  level  in  wells  and  other  excavations  made  in  the  basin 
above  the  Narrows  has  been  gradually  rising  from  time  to  time 
until  at  the  present  time  it  is  considerably  higher  than  when 
he  first  made  observations  there.  It  is  also  shown  that  when 
he  first  knew  the  stream  it  went  dry  for  a  distance  of  at  least 
fourteen  miles  from  year  to  year  during  the  dry  or  low-water 
period;  whereas,  in  later  years  that  distance  has  been  shorten- 
ing until  it  now  goes  dry  for  a  distance  of  only  about  eight 
miles.  In  other  words,  the  stream  now  sinks  only  about  eight 
miles  above  the  Narrows  in  the  driest  season  of  the  year.  In 
addition  to  this  evidence,  Mr.  Ross,  a  civil  engineer  of  wide 
reputation  and  recognized  ability,  who  has  also  had  large  ex- 
perience in  practical  irrigation,  was  called  as  an  expert  and  tes- 
tified to  having  made  one  examination  of  the  stream  and  the 
basin  above  the  Narrows  and  the  general  lay  and  contour  of  the 
country  and  the  nature  of  the  deposits  therein.  From  his  evi- 
dence it  appears  that  the  general  level  of  the  upper  end  of  the 
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valley  is  about  one  hundred  feet  above  the  point  where  the  water 
rises  at  the  Narrows.  He  says  that  in  his  judgment  when  the 
flood  waters  come  they  fill  up  and  saturate  the  entire  gravel  and 
earthem  deposits  of  the  basin,  and  that  when  that  is  done  the 
water  rises  until  the  stream  runs  in  a  continuous  flow  on  the 
surface  throughout  the  length  of  the  valley.  That  as  the  dry 
season  comes  on  the  water  begins  to  sink  higher  up  the  valley, 
while  the  waters  from  the  higher  groimds,  percolating  through 
the  soil  and  gravel,  gravitate  to  the  lower  points  and  thus  force 
the  stream  out  at  the  lower  end  of  the  valley  or  the  Narrows, 
He  also  says  that  since  this  flooding  process  takes  place  once 
every  year  (in  tiie  spring  months),  and  fill$  up  the  entire  val- 
ley or  basin,  which  serves  as  a  natural  reservoir,  it  thereby 
stores  a  sufficient  water  supply  to  cause  a  continuous  and  uni- 
form flow  of  the  stream  through  the  Narrows.  In  keeping  with 
this  theory  of  the  witness,  he  testifies  that  in  his  opinion  the 
use  of  the  water  from  the  stream  above  where  it  sinks  during 
the  irrigation  period  would  not  in  any  appreciable  degree 
diminish  the  volume  of  water  discharged  from  the  basin  at  the 
Narrows,  and  that  all  the  water  used  in  irrigating  the  lands  of 
the  valley  or  basin  not  taken  up  by  plant  and  vegetable  life  and 
lost  by  evaporation  vrill  find  its  way  back  to  the  stream  and 
serve  as  a  constant  feeder  thereto.  On  cross-examination  he 
testifies  that  in  the  ordinary  irrigation  of  the  lands  in  that  val- 
ley about  seventy-five  per  cent  of  the  water  spread  upon  the  land 
will  be  lost  by  evaporation  and  absorbed  by  plant  and  vegetable 
life. 

If  the  entire  volume  of  water  should  be  diverted  from  the 
stream  above  the  point  where  it  sinks  and  applied  to  the  lands 
in  the  irrigation  thereof,  and  by  the  process  seventy-five  per 
cent  should  be  lost,  and  only  twenty-five  per  cent  ever  reach  the 
stream  again,  it  would  be  difficult  to  understand  by  what  process 
the  stream  would  remain  as  large  at  the  point  where  the  water 
rises  as  it  would  have  been  had  the  seventy-five  per  cent  of  the 
original  flow  not  been  diverted  and  lost.  This  court  has  uni- 
formly adhered  to  the  principle  announced  both  in  the  consti- 
tution and  by  the  statute  th^t  the  flrst  appropriator  has  the 
first  right;  and  it  would  take  more  than  a  theory,  and,  in  fact, 
Idaho,   VoL   10—20 
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clear  and  conyincing  eyidence  in  any  given  case,  showing  that 
the  prior  appropriator  would  not  be  injured  or  affected  by  the 
diversion  of  a  subsequent  appropriator,  before  we  would  depart 
from  a  rule  so  just  and  equitable  in  its  application  and  so  gen- 
erally and  uniformly  applied  by  the  courts.  Theories  neither 
create  nor  produce  water,  and  wh^  the  volume  of  a  stream 
is  diverted  and  seventy-five  per  cent  of  it  never  returns  to  the 
stream,  it  is  pretty  clear  that  not  exceeding  twenty-five  per  cent 
of  it  will  ever  reach  the  settler  and  appropriator  down  the 
stream  and  below  the  point  of  diversion  by  the  prior  user. 

Appellants  complain  of  the  action  of  the  trial  court  in  in* 
corporating  in  the  decree  in  this  case  an  order  perpetually  en- 
joining them  from  in  any  manner  interfering  with  or  diverting 
or  using  the  waters  of  Lost  river  except  in  accordance  with  the 
terms  of  the  decree.  By  the  decree  the  time  was  fixed  from 
which  each  appropriator  and  claimant  was  entitled  to  have  his 
right  date  and  the  number  of  inches  to  which  he  was  entitled. 
It  is  the  usual  and  approved  practice  in  this  state  in  all  water 
cases  where  a  decree  is  entered  establishing  the  rights  and 
priorities  of  the  parties  litigant  to  incorporate  in  the  decree 
au  order  in  the  nature  of  cross-injunctions  restraining  each 
and  every  party  thereto  from  in  any  wise  interfering  with  the 
use  of  water  by  any  other  party  thereto  as  fixed  and  established 
by  the  decree.  That  is  what  was  done  in  this  case,  and  we 
think  it  was  proper  to  incorporate  such  an  order  in  the  decree^ 

A  somewhat  similar  theory  as  to  the  storage  and  percolation 
of  waters  was  advanced  in  the  case  of  Cartier  v.  Buck, 
9  Idaho,  571,  75  Pac.  612,  and  considered  by  this  court  at 
the  February,  1904,  term.  In  referring  to  the  injunctive 
order  contained  in  the  decree,  Mr.  Justice  Stockslager,  speak- 
ing for  the  court,  said:  "Before  the  plaintiff  in  the  lower 
court  could  obtain  injunctive  relief  it  was  incumbent  upon 
him  to  show  that  the  use  of  tiie  waters  of  Camas  creek^ 
or  some  of  its  tributaries,  by  the  defendants,  prevented 
the  water  flowing  down  to  him  in  the  natural  channel^ 
and  also  that,  had  they  not  disturbed  it,  it  would  have  found 
its  way  to  his  premises."  The  ri^ht  to  the  use  of  forty  thou- 
sand inches  of  water  from  the  Big  Lost  river  was  settled  and 
decreed  in  this  suit  while  the  stream  only  carries  nine  thousand 
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inches  at  low  water.  It  is  therefore  clear  that  no  water  will 
be  left  for  some  of  the  subsequent  appropriators.  Where  prior 
appropriators  have  diverted  the  amount  of  water  to  which  they 
are  entitled  and,  for  example,  say  one  hundred  inches,  to  which 
the  next  appropriator  is  entitled,  is  left  in  the  stream  and  a 
settler  above  diverts  a  part  or  all  of  the  remaining  water,  the 
presumption  must  at  once  arise  that  such  diversion  will  be  to 
the  injury  and  damage  of  the  appropriator  entitled  thereto.  So 
soon  as  the  prior  appropriation  and  right  of  use  is  established, 
it  is  clear,  as  a  proposition  of  law,  that  the  claimant  is  en- 
titled to  have  sufficient  of  the  unappropriated  waters  flow  down 
to  his  point  of  diversion  to  supply  his  right,  and  an  injunction 
against  interference  therewith  is  proper  protective  relief  to  be 
granted.  The  subsequent  appropriator  who  claims  that  such 
diversion  will  not  injure  the  prior  appropriator  below  him  should 
be  required  to  establish  that  fact  by  clear  and  convincing  evi- 
dence. In  the  Cartier  case  the  trial  court  had  found  against 
the  storage,  reservoir,  and  sponge  theories  of  appellant,  and  this 
court,  after  reviewing  the  evidence,  concluded  that  there  was  a 
substantial  conflict  and  that  the  judgment  of  the  lower  court 
should  be  sustained.  In  this  case  the  conclusion  of  the  expert 
witness  and  possibly  one  nonexpert,  is  to  the  effect  that  the  use 
of  the  waters  in  the  basin  and  above  the  Narrows  by  appellants 
will  in  no  way  diminish  the  flow  below  the  Narrows  and  can 
in  no  way  affect  or  injure  prior  appropriators  down  the  stream 
below  the  basin. 

Many  of  the  answers  given  by  these  witnesses  on  cross-exami- 
nation are,  to  our  minds,  irreconcilable  with  their  general  con- 
clusions. Since  the  trial  court  heard  all  the  evidence  and  found 
against  the  theories  of  appellants,  we  must  conclude  that  he 
understood  them,  and  we  think  his  findings  and  judgment  on 
that  point  are  correct.  The  judgment  of  the  trial  court  should 
be  affirmed,  and  it  is  so  ordered.     Costs  awarded  to  respondents* 

Stockslager,  J.,  concurs. 

Sullivan,  C.  J.,  having  been  a  party  to  the  action  in  the  lower 
court  did  not  sit  at  the  liearing  and  took  no  part  in  the  deci- 
sion. 
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(July  6,  1904.) 

JOHNSON"  V.  HUBST. 
[77    Pac.    784.] 

QtoVEBNllENT  SUBTITS — ^MeANDEB  LiNBS — ^BOUNDABT  lilNSS— AcTION  TO 

Quiet  Titia— Oolob  of  Titlb. 

1.  Where  it  appears  from  the  notes  and  official  plat  founded 
thereon  that  all  the  lands  within  the  legal  subdivisions,  as  au- 
thorized to  be  laid  out  by  section  2396,  United  States  Statutes, 
have  been  returned  to  the  government  as  surveyed  and  the  re- 
mainder of  the  subdivision  is  shown  to  be  the  waters  of  a  naviga- 
ble stream,  and  the  government  issues  its  patent  to  a  settler  or 
purchaser  for  fractional  subdivisions  thereof  abutting  on  a  line 
which  purports  to  meander  such  stream,  the  meander  line  will  not 
be  the  true  boundary  line,  but  the  patentee  will  take  title  to  the 
stream. 

2.  Where  the  government  has  parted  with  a  larger  acreage  than 
it  has  received  pay  for,  by  a  patent  to  fractional  lots  abutting  on  a 
meandered  stream,  and  the  patentee  takes  possession,  under  his 
patent,  of  the  lands  between  the  meander  line  and  the  stream,  he 
is  entitled  to  be  protected  in  his  title  and  possession  as  against 
any  and  all  third  persons  who  do  not  claim  title  from  the  govern- 
ment. 

3.  Id. — In  such  case  no  one  but  the  government  or  its  grantee 
can  be  heard  to  question  the  title  or  right  of  possession. 

4.  Under  section  4538,  Revised  Statutes,  an  action  may  be  main- 
tained to  quiet  the  title  to  any  interest  or  estate  a  person  may 
have  in  lands  of  which  the  law  takes  cognizance. 

6.  Color  of  title  exists  wherever  there  is  a  reasonable  doubt 
regarding  the  validity  of  an  apparent  title,  whether  such  doubt 
arises  from  the  circumstances  under  which  the  land  is  held,  the 
identity  of  the  land  conveyed,  or  the  construction  of  the  instru- 
ment imder  which  the  party  in  possession  claims  his  title. 
(Syllabus  by  the  court.) 

APPEAL  from  District  Court  of  the  Fourth  Judicial  Dis- 
trict in  and  for  the  County  of  Lincoln.  Honorable  Lyttleton 
Price,  Judge. 

STATEMENT  OF  THE  PACTS. 

After  tlie  trial  of  this  case  the  district  judge  filed  an  opinion 
in  writing,  from  which  we  take  the  following  statement  as  to 
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•the  isgnes  made  in  the  donrt  below:  '^This  action  was  com* 
menced  Febraaiy  8tfa,  this  year,  to  quiet  title  to  certain  lands 
mentioned  and  referred  to  as  lots  7  and  8  of  section  6,  and  lots 
5.  6  and  7  of  section  5^  township  9  souths  of  range  15  east, 
county  of  Lincoln,  containing  111.38  acres.  Plaintiff  alleges 
ownership  of  the  premises  and  sets  forth  his  deraignment  of  title 
from  the  United  States.  He  also  alleges  his  open  and  notorious 
possession  and  cultiyation  and  farming  of  the  premises  since  Jan* 
uary,  1887 — ^flie  date  of  his  succession  to  the  title  by  conveyance 
from  the  patentee  from  the  government.  He  alleges  that  about 
November  1,  1903,  the  defendant  stealthily  took  possession  of 
the  premises  during  the  temporary  absence  of  the  plaintiff  there- 
from. He  further  alleges  that  about  October  14,  1903,  the  de- 
fendant first  made  a  claim  of  title  to  the  premises,  and  that  he 
ever  since  and  now  maintains  and  claims  title  thereto  and  to 
the  exclusion  of  the  plaintiff's  title,  and  asserts  that  defendant's 
said  claim  is  without  right,  and  that  he  has  no  estate  in  or  right 
to  the  premises.  Plaintiff  alleges  further  that  ever  since  de- 
fendant so  obtained  possession  of  the  premises  he  has  main- 
tained such  possession  by  threats  of  personal  violence,  refuses 
to  quit  such  possession,  and  threatens  to  continue  such  posses- 
sion. Plaintiff  further  alleges  that  at  the  time  defendant  took 
possession  the  plaintiff  had  on  the  premises  valuable  growing 
crops  and  several  hundred  tons  of  hay  which  defendant  refuses 
to  permit  plaintiff  to  use  for  feeding  his  sheep.'' 

Then  follow  allegations  intended  to  show  the  necessity  for 
the  immediate  restoration  of  the  premises  to  the  plaintiff  for 
preparation  of  the  same  for  fanning  and  irrigating  them  the 
present  year;  also  an  allegation  of  the  defendant's  insolvency 
•  and  inability  to  respond  in  damages  and  of  consequent  irreparar 
ble  injury  from  the  facts  alleged. 

Plaintiff  prays  that  defendant  may  be  required  to  set  forth 
the  nature  of  his  claim,  and  that  it  may  be  determined,  and  tiiat 
it  be  decreed,  that  defendant  has  no  estate  nor  interest  in  the 
land  and  that  the  plaintiff's  title  is  good;  and  that  defendant 
be  enjoined  and  debarred  from  asserting  any  adverse  claim  of 
title  thereto.    He  also  asks  that  a  writ  of  injunction  or  restitu- 
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"tion  be  issued  ejecting  the  defendant  and  restoring  the  posses- 
asion  to  the  plaintiff. 

,  To  this  complaint  the  defendant  answered  denying  the  plain- 
tiff's ownership  of  the  several  lots  mentioned  for  want  of  suIB- 
cient  information.  Defendant  further  denies  that  he  first 
made  claim  to  the  premises  on  October  14,  1903,  or  that  he 
made  claim  to  them  at  any  other  time,  or  that  on  November 
1st,  or  at  any  other  time,  he  stealthily  or  at  all  took  possession 
of  the  same,  or  that  he  ever  refused  to  quit  or  deliver  up  the 
same  to  plaintiff. 

Defendant  pleads  also  by  cross-complaint,  in  which  he  sets 
tip  that  on  October  15,  1903,  he  being  a  citizen  of  the  United 
States,  entered  upon  certain  unoccupied,  imsurveyed  lands  of 
the  United  States,  in  said  county,  describing  them  by  metes 
and  bounds,  containing  not  more  than  160  acres,  and  re- 
corded a  notice  of  possessory  claim  and  posted  it  on  the  land 
and  entered  into  possession  and  still  holds  the  same,  and 
that  within  ninety  days  afterward  he  built  a  house  and  other 
improvements  thereon  of  the  value  of  $200,  and  that  he  marked 
and  staked  the  comers,  and  that  he  therefore  is  entitled  to  the 
possession  of  such  land,  subject  only  to  the  paramount  title 
of  the  United  States.  He  alleges  that  those  lands  so  taken  by 
him  lie  immediately  south  of  the  lands  described  in  the  com' 
plaint,  and  between  said  lands  claimed  by  the  plaintiff  and  the 
north  bank  of  SnaJce  river,  and  in  his  said  cross-complaint  he 
states  that  plaintiff  claims  and  maintains  title  thereto  adverse 
and  to  the  exclusion  of  the  defendant. 

He  prays  that  plaintiff  be  declared  to  have  no  estate  or  in- 
terest in  the  land  claimed  by  the  defendant,  and  that  defendant 
be  adjudged  to  be  the  owner  of  the  land  so  taken  by  him. 

It  will  be.  observed  that  the  lands  claimed  by  plaintiff  are 
fractional  subdivisions  designated  by  lot  numbers;  also  that 
defendant  does  not  claim  any  part  of  them,  but  asserts  that  the 
land  which  he  claims  is  other  and  different  land  lying  between 
said  lots  and  Snake  river. 

During  the  trial,  and  before  defendant  had  offered  any  evi- 
dence^ the  plaintiff  asked  and  obtained  leave  to  amend  his  com- 
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plaint,  which  he  did  by  interlineation,  adding  to  the  description 
of  the  land  by  lot  numbers,  as  stated,  the  words:  ''according  to 
the  oflBcial  plat  of  the  survey  of  said  land  returned  to  the  Gen- 
eral Land  Office  by  the  Surveyor  General,'*  and  then  further  de- 
scribing the  said  lots  by  the  boundary  line  which  would  make 
the  north  bank  of  Snake  river  the  southern  boimdary  line  of 
said  lots. 

To  this  amended  complaint  the  defendant  forthwith  an- 
swered denying  plaintifiPs  ownership  of  said  lots  (by  number) 
for  want  of  sufficient  information,  and  further  specially  denying 
that  they  are  bounded  as  set  forth  in  the  said  amendment,  and 
alleging  that  if  they  were  so  botmded,  the  land  contained  there- 
in would  amount  to  over  four  hundred  acres.  In  other  par- 
ticulars defendant's  answer  to  the  amended  complaint  is  sub- 
stantially the  same  as  to  the  original. 

At  the  same  time  the  defendant  abandoned  his  cross-com- 
plaint and  announced  that  he  stood  on  the  answer  to  the 
amended  complaint  alone. 

From  the  same  opinion  we  quote  the  following  as  the  state- 
ment of  evidence  introduced  upon  the  trial:  "The  evidence 
shows  that  Granville  Brown  entered  the  lots  mentioned,  and 
afterward,  in  October,  1889,  secured  a  patent  from  the  United 
States  for  them,  in  which  they  are  described  substantially  as 
in  the  original  complaint  in  this  action,  by  number,  section 
and  township  and  'according  to  the  official  plat,'  *'  etc.  The  pat- 
ient and  a  certified  copy  of  the  official  plat  are  in  evidence.  On 
the  plat  these  lots  are  shown  as  and  appear  to  be  bounded  on 
the  south  side  by  what  purports  to  be  Snake  river.  Each  of 
the  lots,  as  platted  thereon,  is  marked  with  the  area  in  acres 
-contained  therein,  and  together  they  aggregate  the  area  stated 
in  the  complaint — 111.38  acres.  From  the  plat  it  appears  that 
there  is  no  land  between  these  lots  and  the  river  bank.  This 
•constitutes  the  plaintiff's  case  as  far  as  this  branch  of  it  is  con- 
cerned. . 

The  defendant  put  in  evidence  a  certified  copy  of  the  field- 
notes  of  the  survey  and  in  connection  therewith,  testimony  as 
to  the  situation  of  natural  landmarks  and  roads  relative  to  the 


Digitized  by  VjOOQIC 


312  Johnson  v.  Hukst.  [10  Idaho, 

Statement  of  Facts. 

river  bank  and  a  blu£F  or  declivity  of  lava  rocks  on  the  prem- 
i£e3,  from  which  it  must  be  concluded  that  notwithstanding  ap- 
pearances from  an  inspection  of  the  plat,  there  is  in  fact  a 
larger  area  of  land  between  the  river  bank  as  it  really  exists, 
and  the  meander  line  river  margin  as  it  is  shown  on  the  plat, 
than  the  total  area  of  the  lots  conveyed  by  the  patent  This 
evidence  is  not  specific  as  to  courses  and  distances  and  area  of 
land;  and  it  is  not  from  qualified  surveyors.  But  the  descrip- 
tion of  the  premises  by  the  witnesses  with  relation  to  established 
and  recognized  lines  of  public  survey,  roads  and  the  bluff  men- 
tioned in  the  field-notes  in  section  5,  and  the  actual  width  of 
the  river  between  its  banks,  makes  it  sufficiently  clear  that  there 
is  at  leafit  160  acres  of  land  between  the  south  boundary  line 
of  the  plaintiff's  lots,  as  surveyed  and  shown  on  the  plat, 
and  the  real  river  bank.  Besides,  the  plaintiff  practically 
concedes  such  to  be  the  fact,  and  rests  his  claim  of  ownership 
of  it  upon  legal  conclusions  from  the  other  facts  in  the  case  dis- 
cussed below. 

It  is  further  shown  in  the  evidence  that  the  plaintiff  has 
been  in  possession  of  all  the  land  to  the  river,  cultivating  and 
growing  alfalfa  upon  it  and  making  hay  for  many  years.  That 
he  did  not,  and  does  not,  now  live  upon  it  as  his  place  of  resi- 
dence, but  has  a  house  there  which  is  most  of  the  time  occupied 
by  certain  employees  and  used  in  the  farm  work  carried  on 
there.  That  it  is  fenced  and  by  means  of  the  fences  and  the 
river  and  certain  rock  barriers  is  inclosed  against  the  encroach- 
ments of  stock.  That  there  is  a  bluff  or  steep  declivity  or  cliff 
of  lava  rock  running  through  the  land  easterly  and  westerly 
some  distance  back  from  the  river,  forming  the  southerly  edge 
of  the  bench  of  higher  land,  whereon,  though  within  his  bound- 
aries, plaintiff  has  not  attempted  any  cultivation.  All  the  land 
cultivated  by  the  plaintiff  lies  on  the  lower  ground  between  this 
bench  and  the  river.  It  is  claimed  by  the  defendant,  and  is 
shown  by  the  field-notes,  and  is  undoubtedly  true,  that  in  mak- 
ing and  platting  the  survey  the  meander  line  on  the  north  side 
of  the  river  is  run  along  the  top  of  this  bench  at  and  near  ita 
edge,  and  that  the  lower  land  between  it  and  the  river  is  not 
included  in  the  survey.    Prom  the  plat,  the  lowland  south  of 
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the  meander  line  appears  to  be  in  the  river.  However  this  may 
be,  the  lots,  if  they  extend  to  the  river  bank,  would  probably 
cover  and  contain  at  least  twice  the  area  called  for  by  the  pat- 
ent and  plat.  This  lower  land,  under  the  bench,  is  the  land 
inclosed  and  cultivated  by  the  plaintiff,  and  upon  this  land  the 
defendant  entered,  and  he  admits  that  the  land  taken  by  him 
and  staked  out  covers  and  includes  at  least  twenty  acres  of 
plaintiff's  alfalfa  field.  It  appears  that  there  is  a  road  through 
this  bottom  land  traveled  more  or  less  by  the  public,  but  that 
there  are  gates,  maintained  by  plaintiff,  across  the  road  on 
both  sides  of  the  land,  which  have  been  kept  closed,  and  one  of 
them  nailed  up.  There  is  no  evidence  that  this  is  a  public  high- 
way, though  there  is  some  testimony  to  the  effect  that  a  road 
overseer  opened  the  gates  or  fence  about  the  time  of  or  since 
this  controversy  arose.  This  constitutes,  in  substance,  all  the 
material  evidence  in  the  case. 

The  findings  of  fact  and  conclusions  of  law  made  by  the  trial 
judge  are  as  follows:  "1.  That  plaintiff  is  the  owner  of  lots 
7  and  8,  section  6,  and  lots  6,  6  and  7  of  section  5,  township 
5  south,  range  15  east.  2.  That  said  lots  are  not  bounded  as 
set  forth  in  plaintiff's  amended  complaint.  3.  That  defendant 
herein  did  not,  on  or  about  October  14,  1903,  or  at  any  other 
time,  claim  title  to  said  lots,  or  any  part  thereof,  nor  now  claims 
title  by  right  of  possession  to  any  part  thereof.  4.  That  de- 
fendant did  not  fraudulently  or  stealthily  take  possession  of 
said  land  or  any  other  land  or  maintain  possession  of  said  land 
or  any  other  land  by  threats  of  personal  violence.  5.  That 
said  lots  extend  to  the  meander  line,  on  the  south,  which  is  the 
edge  of  the  bluff  north  of  Snake  river,  and  no  further.  6. 
That  there  is  a  body  of  land  in  excess  of  the  area  of  said  lots, 
lying  between  the  southern  boundary  thereof,  and  the  north  bank 
of  Snake  river.  7.  That  plaintiff  has  no  title  to  the  land  lying 
south  of  the  southern  boundary  of  said  lots.  8.  That  said 
last-mentioned  land  is  unsurveyed.  9.  That  defendant  is  occu- 
pying a  part  of  such  unsurveyed  land.  10.  That  defendant  is 
occupying  or  claiming  no  part  of  the  lots  in  plaintiff's  com« 
plaint  mentioned.'' 
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Argument    for    Appellant. 

''Conclusions  of  Law. 

*'l.  PlaintiflE  did  not  by  virtue  of  his  patent  to  said  lots  ac- 
quire title  to  the  land  lying  between  said  lots  and  the  north 
bank  of  Snake  river.  2.  That  plaintiff  takes  nothing  by  this  ac- 
tion, and  defendant  is  entitled  to  judgment  for  his  costs  here- 
in, such  judgment  to  be  without  prejudice  to  another  action  for 
posscision.^* 

After  making  and  filing  the  findings  of  fact  and  conclusions 
of  law  above  set  out,  judgment  was  entered  that  the  plaintiff 
take  nothing  by  the  action  and  that  defendant  recover  his  costs. 
From  the  judgment  and  an  order  denying  a  motion  for  a  new 
trial,  plaintiff  appeals.    Reversed. 

The  opinion  contains  a  statement  of  the  facts. 

E.  A.  Walters  and  E.  M.  Wolfe,  for  Appellant. 

No  one  but  the  United  States  can  question  the  patent  and 
survey.  (See  Nuswanger  v.  Saunders,  68  U.  S.  424,  17  L.  ed. 
699;  Beard  v.  Federy,  70  U.  S.  478,  18  L.  ed.  88;  Cragin  v. 
Powell  128  U.  8.  691,  32  L.  ed.  566;  St.  Paul  R.  R.  Co.  v. 
Schurmeir,  74  U.  S.  272,  19  L.  ed.  74;  County  of  St.  Clair  v. 
Lovingston,  90  U.  S.  46,  23  L.  ed.  59.)  Where  a  survey  and 
patent  show  a  river  to  be  one  of  the  boundaries  of  the  tract, 
it  is  a  legal  deduction  that  there  is  no  vacant  land  left  for  ap- 
propriation between  the  river  and  the  river  boundary  of  such 
tract  (Jefferies  v.  East  Omaha  L.  Co.,  134  TJ.  S.  178,  33  L.  ed. 
872,  10  Sup.  Ct.  Bep.  518.)  It  has  been  held  in  all  courts  since 
the  decision  of  Atherton  v.  Fowler,  96  TJ.  S.  513,  24  L.  ed.  732, 
that  a  person  cannot  forcibly  and  surreptitiously  enter  upon  the 
actual  inclosure  of  another  on  the  ground  that  the  title  was  in 
the  United  States,  and  thereby  acquire  a  right  of  possession  to 
the  land  within  the  inclosure,  and  the  fact  that  defendant  al- 
leged that  at  some  future  time  he  intended  to  connect  himself 
with  the  government  by  making  application  for  the  land  as  a 
"homestead,  did  not  give  him  any  right  against  the  plaintiff. 
An  action  to  quiet  title  does  not  make  it  incumbent  on  us  to 
prove  a  patent  from  the  United  States,  either  to  Johnson  or  his 
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grantor,  if  this  be  tuMtirveyed  government  land,  which  claim 
we  deny.  Peaceable  possession  by  Johnson,  nntil  he  was  ousted 
by  defendant,  is  all  that  we  need  to  prove,  unless  he  proves  a 
better  right  or  higher  interest.  (McOovem  v.  Mowery,  91  Cal. 
383,  27  Pac.  746;  Wilson  v.  Madison,  65  Cal.  5;  Funk  v,  Ster- 
reit,  69  Cal.  613;  Orr  v.  Stewart,  67  Cal.  277,  7  Pac.  693;  F^n- 
nie  V,  Hildreth,  81  Cal.  127,  22  Pac.  399;  Pierce  v.  Fetter,  53 
Cal.  18;  Fry  v.  Summers,  4  Idaho,  424,  39  Pac.  1118.) 

McFadden  &  Broadhead,  for  Respondent,  cite  no  authorities 
on  the  points  decided  not  found  in  the  opinion. 

AILSHIE,  J.  (After  Making  the  Statement.)— The  learned 
trial  judge,  after  an  exhaustive  review  of  the  authorities  bear- 
ing upon  the  questions  at  issue  in  the  case,  announced  the  fol- 
lowing propositions,  which  seem  to  us  to  have  controlled  his 
opinion  and  judgment  in  this  case,  and  which  we  therefore 
quote  in  full  from  his  opinion : 

'^If  these  authorities  are  to  be  followed  and  the  principle  ad- 
duced from  them  applied  to  the  facts  here,  it  must  be  held  that 
the  plaintiff's  lots  are  bounded  by  the  south  line  shown  on  the 
|>lat  and  that  by  the  patent  the  government  did  not  convey  to 
the  plaintiff's  grantor  any  of  the  lands  south  of  that  line;  and 
the  court  holds  that  under  the  facts  in  this  case,  the  patent  to 
the  lots  mentioned  does  not  give  the  plaintiff  title  to  the  land 
to  the  margin  of  the  river  which  lies  opposite  to  and  betweem 
them  and  the  stream,  amounting,  as  it  is  shown,  to  a  quantity 
in  itself  exceeding  the  acreage  bought  and  paid  for  by  the  pat- 
entee of  the  lots. 

'^Begarding  the  long-continued  occupation  and  use  by  the 
plaintiff  of  the  land  under  the  south  line  of  his  lots,  there  is 
nothing  in  the  evidence  tending  to  show  that  his  possession  was 
of  such  a  character  as  in  any  way  to  connect  him  with  the  gov- 
ernment title  to  unsurveyed  land,  nor  to  initiate  right  or  title 
or  privilege  to  purchase  from  the  government.  He  has  never 
resided  upon  it;  he  inclosed  and  cultivated  it,  founding  his 
right  to  do  so  upon  his  understanding  and  belief  that  because 
the  plat  shows  his  lots  to  be  bounded  by  the  river  on  the  south, 
and  having  bought  it,  and  the  government  having  sold  it,  tipoct 
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these  appearances,  the  patent  covered  and  included  it.  This, 
perhaps^  is  color  of  title;  but  whether  it  is  or  not,  there  is 
nothing  tangible  which  a  court  can  grasp  or  which  is  appreciable 
to  the  mind  as  title  to  the  land  within  the  scope  and  meaning 
of  the  word  'title'  which  the  courts  can  reach  and  quiet  as  title. 
He  has  a  possession  not  connected  with  any  right  except  such 
as  a  bare  possession  gives  him.  In  brief,  he  has  no  title  which 
may  be  quieted,  and  his  action  to  quiet  title  must  fail/' 

In  order  to  obtain  a  more  thorough  and  comprehensive  view 
of  the  situation  and  facts  surrounding  this  case,  it  will  be  neces- 
sary to  examine  the  official  plat  of  the  government  survey  as 
filed  in  the  office  of  the  surveyor  general,  the  certified  copy  of 
which  was  introduced  upon  the  trial  of  this  case.  A  copy  there* 
of  showing  sections  4,  5  and  6,  and  the  north  half  of  sections 
7,  8  and  9,  will  therefore  be  reproduced  here,  and  is  as  follows: 


Prom  the  field-notes  it  appears  that  the  surveyor  started 
from  the  southwest  comer  of  section  6,  ran  his  line  north,  and 
upon  reaching  the  '^eft  bank  of  Snake  river''  established  a 
meander  comer  for  section  6,  and  thereupon  crosses  the  river, 
a  distance  of  7.60  chains,  ''to  right  bank  of  Snake  river"  and 
there  established  another  meander  comer  for  section  6.  From 
thence  he  ascended  13.04  chains  to  "top  of  blufF  200  feet  above 
river."  Again  we  find  in  tiie  field-notes  the  surveyor  leaving 
the  comer  to  sections  5,  6,  7  and  8  and  "descending  gradually" 
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43.60  chains  *^to  left  bank  of  Snake  river  canyon,  600  feet  above 
the  watercourse,'*  where  he  establishes  a  meander  comer  be- 
tween sections  6  and  8.  And  again,  upon  proceeding  north  be- 
tween sections  6  and  6,  he  ^'descends  gradually*'  from  south- 
west comer  of  section  5,  "32.50  chains  to  left  bank  of  Snake 
river,  600  feet  above  the  watercourse,*'  where  he  establishes  a 
meander  comer  between  sections  5  and  6.  Thence  he  crosses  the 
river  "to  right  bank  of  Snake  river  800  feet  above  the  watercourse 
west,"  where  he  establishes  another  meander  comer  between  sec- 
tions 5  and  6.  In  the  notes  of  the  meanders  in  sections  5  and  6, 
the  surveyor  starts  from  the  meander  comer  on  the  north  bank 
of  the  river  where  the  township  line  crosses  the  stream ;  thence 
he  apparently  proceeds  up  the  river,  but  upon  arriving  at  the  line 
between  sections  5  and  6,  he  notes  that  he  proceeds  "thence  in 
section  5  along  bluff."  After  reaching  the  meander  comer  be- 
tween sections  4  and  6,  he  crosses  the  stream  to  the  meander 
comer  between  sections  5  and  8  and  proceeds  to  mn  the  mean- 
der line  down  the  stream  on  the  left  bank  thereof,  and  notes: 
'T  run  in  section  5  along  high  bluff";  but  upon  reaching  the 
meander  comer  on  the  left  bank  of  the  river  between  sections 
5  and  6,  and  as  he  is  about  to  proceed  on  down  the  river,  he 
notes:  "Thence  in  section  6,"  but  makes  no  mention  as  to 
whether  he  is  proceeding  along  the  bluff  or  bank  or  the  water's 
edge. 

It  should  be  observed  in  the  outset  that  according  to  the  field- 
notes  and  the  oflScial  plat  founded  thereon,  all  the  lands  con- 
tained in  sections  5  and  6  appear  to  have  been  surveyed  both 
upon  the  north  side  as  well  as  the  south  side  of  the  Snake  river. 
The  plat  shows  381.85  acres  of  land  contained  in  the  fractional 
section  5,  and  527.77  acres  in  fractional  section  6.  The  plat 
shows  the  remainder  of  those  fractional  sections  as  being  taken 
up  or  covered  by  the  Snake  river.  It  is  therefore  clear  thnl  so 
far  as  the  government  is  concerned,  and  the  general  land  office 
which  represents  that  branch  of  the  govemment,  all  the  lands 
lying  within  section  5  and  6  have  been  surveyed  and  retumed 
to  the  land  office,  and  the  lands  therein  contained  have  been 
thrown  on  the  market  for  settlement  and  sale.  No  other  sur- 
vey has  ever  been  made  by  or  on  account  of  the  government, 
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and  it  appears  in  evidence  in  this  case,  that  the  defendant  went 
to  the  land  oflSce  and  applied  to  file  upon  the  lands  which  he 
now  occupies,  and  was  informed  by  the  proper  officials  that 
there  was  no  vacant  land  within  those  sections,  and  his  appli* 
cation  to  file  was  thereupon  rejected.  The  government  has  at 
no  time  complained  of  the  plaintiff  having  or  occupying  more 
land  than  belongs  to  him,  nor  has  it  ever  asserted  any  right 
to  any  part  thereof.  In  this  connection  it  should  be  further 
observed  that  upon  the  official  plat  no  distinction  is  made  be* 
tween  the  lines  meandering  the  Snake  river  through  sections 
6  and  6  and  the  lines  representing  the  right  and  left  banks  o£ 
the  Snako  river  through  those  same  sections.  The  conclusion 
would  necessarily  follow  that  the  meander  line  on  the  right 
bank  of  the  river  is  the  same  as  and  coincides  with  the  water 
line  on  that  side  of  the  river,  and  the  same  is  true  of  the 
meander  line  and  water  line  on  the  left  bank.  This  same  con- 
clusion is  deducible  from  the  field-notes  except  as  to  the  mean- 
der lines  through  section  6.  Considering  the  field-notes  and 
plat  themselves,  separate  and  apart  from  any  oral  testimony  in 
the  case,  the  conclusion  would  necessarily  be  that  the  meander 
lines  run  through  section  5  are  on  the  banks  of  the  river,  and 
that  the  banks  are  precipitous  bluffs  ranging  from  200  to  800 
feet  above  the  water. 

The  primary  question  which  arises  in  this  case  is:  Has  the 
plaintiff  any  such  title  to  the  land  in  controversy  that  he  can 
maintain  his  action  xmder  section  4538,  Eevised  Statutes,  to  de- 
termine and  quiet  the  same?  The  principal  contention  made 
by  the  defendant  and  that  upon  which  the  trial  court  apparently 
decided  the  case,  is  that  the  plaintiff  by  his  patent  from  the. 
government  only  acquired  title  to  the  meander  line,  and  that 
all  the  lands  between  that  line  and  the  water  line  of  the  river  are 
the  public,  unsurveyed  and  unappropriated  lands  of  the  United 
States,  to  which  the  plaintiff  has  no  title  or  right.  It  is  con- 
ceded as  the  general  rule  of  law  that  the  meander  line  run  in 
surveying  public  lands  bordering  upon  a  navigable  river  is  not 
a  line  of  boundary,  but  one  designed  merely  to  point  out  the 
sinuosity  of  the  bank  of  the  stream,  and  as  a  means  only  of 
ascertaining  the  quantity  of  land  in  the  fraction  that  is  to  be 
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paid  for  by  the  purchaser,  and  that  the  watercourse,  and  not 
the  meander  line  as  actually  run  on  the  land,  becomes  the  true 
boundary  line.  (Home  v.  Smith,  169  TJ.  S.  40,  15  Sup.  CL 
■Rep.  988,  40  L.  ed.  63;  St.  Paul  B.  R.  Co.  v.  Schurmeier,  74 
U.  S.  (7  WaU.)  272,  19  L.  ed.  74;  Hardin  v.  Jordan,  140  TJ. 
S.  371,  11  Sup.  Ct.  Rep.  808,  838,  36  L.  ed.  428 ;  Jejferies  v. 
East  Omaha  Land  Co.,  134  U.  S.  178,  10  Sup.  Ct.  Rep.  518, 
33  L.  ed.  872;  Fuller  v.  Dauphin,  124  111.  542,  7  Am.  St.  Rep. 
388, 16  N.  E.  917;  Clute  v.  Fisher,  65  Mich.  48,  31  N.  W.  614; 
Ridgway  v.  Ludlow,  58  Ind.  249 ;  Kraut  v.  Crawford,  18  Iowa, 
549,  87  Am.  Dec.  414;  Schurmeier  v.  St.  Paul  R.  R.  Co.,  10 
Minn.  82,  88  Am.  Dec.  69 ;  Mitchell  v.  Smale,  140  U.  S.  406, 
11  Sup.  Ct  Rep.  819,  840,  36  L.  ed.  442;  Stoner  v.  Rice,  121 
Ind.  61,  22  N.  E.  968,  6  L.  R.  A.  387.) 

It  is  claimed,  however,  by  the  respondent  in  this  case  that 
there  is  an  exception  to  the  general  rule,  and  that  where  the 
quantity  of  land  between  the  meander  line  and  the  water  line 
is  equal  to  or  in  excess  of  the  amount  contained  in  the  fraction 
up  to  the  meander  line,  that  then  the  rule  ceases  and  the  ex* 
ception  prevails,  and  in  such  case  the  meander  line  is  also  the 
boundary  line.  In  support  of  this  proposition  we  are  cited  to 
the  following  authorities:  Bamhari  v.  Ehrhart,  33  Or.  274,  54 
Pac.  195;  Little  v.  Pherson,  35  Or.  51,  66  Pac.  807;  Home  v. 
Smith,  169  U.  S.  40,  16  Sup.  Ct  Rep.  988,  40  L.  ed.  68;  NQes 
V.  Cedar  Point  Club,  176  U.  S.  300,  20  Sup.  Ct  Rep.  124,  44 
L.  ed.  174;  Olenn  v.  Jeffery,  75  Iowa,  20,  39  N.  E.  160;  5m- 
sell  V.  Fletcher,  19  Neb.  725,  28  N.  W.  303;  Fuller  v.  Shedd, 
161  111.  462,  52  Am.  St  Rep.  380,  44  N.  E.  286,  33  L.  R.  A. 
116;  Fulton  v.  Frandolig,  63  Tex.  330;  Lammers  v.  Nissen,  4 
Xeb.  245. 

Bamhari  v.  Ehrhart  was  an  action  for  trespass.  The  plain- 
tiff alleged  that  he  was  the  owner  of  certain  lots  in  fractional 
sections  in  TJmatiUa  county,  adjoining  the  Umatilla  Indian 
Reservation.  It  appeared  in  that  case  that  a  couple  of  surveys 
had  been  ordered  of  the  tract  of  land  and  that  each  new  plat 
made  differed  from  the  other.  The  original  survey  as  shown 
by  the  field-notes  and  plat  appeared  to  have  meandered  "the 
dry  Bed  of  a  creek^'  called  Wild  Horse  creek.    It  appeared  quite 
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conclusively  that  the  line  in  that  case  did  not  purport  to  mean- 
der a  navigable  stream  as  meander  lines  are  authorized  by  sec- 
tion  2395,  United  States  Revised  Statutes.  The  meander  line 
there,  however,  appears  to  have  been  run  under  the  provisions 
of  that  section  authorizing  such  lines  where  a  survey  abuts  on 
an  Indian  reservation.  The  real  difficulty  in  that  case  appears 
to  have  been  that  the  line  did  not  really  meander  the  line  of 
the  Indian  reservation,  and  vacant  land  was  therefore  left  be- 
tween the  two.  It  is  true  that  the  court  in  that  case  announced 
the  general  exception  contended  for  by  the  respondent  in  this 
case.  The  opinion,  however,  concludes  with  this  significant 
language:  *'The  field-notes  of  the  survey  of  1871  do  not  pur- 
port to  be  a  meander  of  Wild  Horse  creek,  nor  does  the 
amended  plat  contain  the  name  of  that  stream,  and,  as  the  or- 
iginal field-notes  showed  *the  dry  bed  of  a  creek*  at  the  section 
lines  crossed  by  Wild  Horse  creek,  it  may  be  that  the  surveyor 
erred  in  locating  the  boundary  of  the  Indian  reservation,  in  view 
of  which  the  instruction  requested  became  important;  and 
hence  it  follows  that  the  judgment  is  reversed,  and  a  new  trial 
ordered.'*  lAUle  v.  Pherson  rests  entirely  for  its  authority 
upon  Bamhart  v.  Ehrhart. 

In  the  case  of  Horn  v.  Smith  the  appellant,  who  owned  frac- 
tional sections  abutting  on  a  bayou  or  savannah  opening  into 
the  Indian  river  in  Florida,  claimed  that  the  true  boundary  of 
his  land  was  the  main  stream  of  Indian  river.  The  facts  in  that 
case  are  well  illustrated  by  the  language  used  by  Mr.  Justice 
Brewer  as  follows :  "But  the  question  in  this  case  is  whether  the 
boundary  of  these  lots  is  the  bayou  or  the  main  body  of  the 
river.  That  a  water  line  runs  along  the  course  of  the  meander 
line  cannot,  of  course,  in  the  face  of  the  plat  and  survey,  be 
questioned,  but  that  the  meander  line  of  the  plat  is  the  water 
line  of  the  bayou,  rather  than  that  of  the  main  body  of  the  river, 
is  evident  from  the  facts.  In  the  first  place,  the  area  of  the 
lots  is  given,  and  when  that  area  is  stated  to  be  170  acres,  it 
is  obvious  that  no  survey  was  intended  of  over  700  acres.  In 
the  second  place,  the  meander  line,  as  shown  on  the  plat,  is,  so  far 
as  these  lots  are  concerned,  wholly  within  the  east  half  of  sec- 
tions 23  and  26,  while  the  water  line  of  the  main  body  of  the 
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mer  is  a  mile  or  a  mile  and  a  quarter  weet  thereof,  in  sections 
22  and  27.  Again,  the  distance  from  the  east  line  of  the  sec- 
lion  of  the  meander  line  is  given,  which  is  less  than  a  quarter 
of  a  mile,  while  the  distance  from  such  east  line  to  the  main 
body  of  the  river  must  be  in  the  neighborhood  of  a  mile  and  a 
half.  Further,  the  description  in  the  patent  is  of  certain  lots 
in  sections  23  and  2Q,  and,  manifestly,  that  was  not  intended  to 
include  land  in  sections  22  and  27. 

''These  considerations  are  conclusive  that  the  water  line 
which  was  surveyed  and  made  the  boundary  of  the  lots  was  the 
water  line  of  the  bayou  or  savannah,  and  there  has  been  simply 
an  omission  to  make  any  survey  of  the  tract  west  of  the  bayou, 
and  between  it  and  the  main  body  of  the  Indian  river. 

It  is  significant  that  in  that  case  the  lots  claimed  were  por- 
tions of  sections  23  and  26,  and  the  meander  lines  thereof  were 
within  those  sections,  while  the  water  line  of  the  river  was 
about  a  mile  and  a  quarter  to  the  west  and  in  sections  22  and 
27.  It  was  therefore  clear  that  the  lots  claimed  by  the  plain- 
tiff in  that  case  were  not  to  be  found  within  the  confines  of  the 
sections  containing  the  lots  for  which  he  had  received  patent. 
This  was  one  of  the  strong  considerations  which  moved  the 
court  to  hold  that  the  lots  claimed  by  the  plaintiff  had  never 
been  surveyed,  and  had  never  been  intended  to  belong  to  or  be- 
come a  part  of  those  legal  subdivisions.  It  was  held,  however, 
that  his  line  should  go  to  a  water  line.  That  line  was  the 
vater  line  of  the  bayou  and  not  of  the  main  stream. 

Niles  V.  Cedar  Point  Clvb  was  a  "marsh^'  case.  It  appears 
that  the  notes  and  official  plat  to  which  the  patent  referred 
showed  that  the  survey  ended  at  the  marsh  and  did  not  purport 
to  be  a  river,  stream  or  other  navigable  body  of  water,  and  the 
court  held  that  the  plaintiff  took  his  title  with  notice  that  he 
was  not  securing  the  marsh,  but  only  to  the  marsh.  The  fol- 
lowing language  from  that  opinion  shows  clearly  the  principle 
upon  which  it  is  founded :  ''The  meander  line  run  by  Surveyor 
Eice  along  the  northern  borders  of  the  tracts  patented  to  Mar- 
garet Bailey  may  not  have  been  strictly  a  line  of  boundary  (8t. 
Paul  &  P.  R.  Co.  V.  Schurmeir,  7  Wall  272,  19  L.  ed.  74;  Har- 
din  V.  Jordin,  140  U.  S.  371,  380,  35  L.  ed.  428,  432,  11  Sup. 
Idaho,  Vol.  10—21 
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Ct.  Rep.  808,  838;  Home  v.  Smith,  159  U.  S-  40,  40  L.  ed.  68,. 
15  Sup.  Ct.  Eep.  998),  but  it  indicated  that  there  was  some- 
thing  which  had  stopped  the  survey,  which  limited  the  area  of 
the  land  which  the  United  States  was  proposing  to  convey,  and 
left  to  subsequent  measurements  the  actual  determination  of 
the  line  of  separation  between  the  land  conveyed  and  that 
which  the  government  did  not  propose  to  convey.  Generally,, 
these  meandered  lines  are  lines  which  course  the  banks  of  navi* 
gable  streams  or  other  navigable  waters.  Here  it  appears  dis- 
tinctly from  the  field-notes  and  the  plat  that  the  surveyor,  Rice, 
stopped  his  surveys  at  this  'marsh,^  as  he  called  it.  These  sur* 
veys  were  approved  and  a  plat  prepared,  which  was  based  upon 
the  surveys  and  field-notes,  and  showed  the  limits  of  the  tracta 
which  wer3  for  sale.  The  patents,  referring  in  terms  to  the 
survey  and  plat,  clearly  disclose  that  the  government  was  not 
intending  to  and  did  not  convey  any  land  which  was  a  part  of 
(he  marsh/* 

Olenn  v.  Jeffery  was  a  'T)ayou"  case  and  very  similar  in  prin- 
ciple to  the  Niles  case. 

Ii  Bisscll  V.  Fletcher  it  appears  that  at  the  time  of  the  or- 
igi  al  survey  there  were  two  channels  to  the  Republican  river  in 
Nebraska,  and  that  the  meander  line  followed  the  north  chan- 
nel of  the  river.  After  the  plaintiff  secured  his  patent  for  the 
fractional  lots  meandered  on  the  north  channel,  the  govern- 
ment appears  to  have  caused  a  survey  to  be  made  of  the  lands 
between  the  north  channel  and  the  main  channel  of  the  stream 
and  a  patent  was  issued  to  the  defendant  for  fractional  lota 
therein.  The  controversy  thus  arose  between  the  two  grantees; 
the  first  claiming  the  lands  to  the  main  channel  of  the  river, 
and  the  court  holding  that  the  original  survey  only  extended  to 
the  north  channel  and  that  the  patentee  to  those  fractions  did 
^ot  acquire  title  to  any  of  the  lands  south  of  the  channel.  That 
case  we  do  not  think  throws  any  light  upon  the  question  under 
consideration. 

In  Fuller  v.  Shedd  the  supreme  court  of  Illinois  reviewed 
.the  authorities  upon  this  question  quite  exhaustively,  after 
which  it  said:  'Trom  these  cases  it  will  be  seen,  if  there  is  such 
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a  mistake  by  the  omission  of  lands  in  the  survey  between  the 
meander  line  and  the  water  that  the  proportion  to  that  sold  is 
great,  it  may  be  corrected  by  a  resurvey.  In  the  case  here 
before  the  court  the  field-notes  show  the  running  of  the  meander 
line  was  across  the  ridge  ani  at  both  the  south  and  north  sides 
of  the  lake.  There  was  not  such  an  omission  of  land  from  the 
survey  that  it  is  apparent  a  mistake  was  made,  nor  is  there  in 
the  survey  any  evidence  of  fraud  in  the  manner  in  which  it  was 
done.*' 

Fulton  V,  FrandoUg  was  an  action  for  trespass,  and  the  only 
question  coneiderel  there  was  that  of  accretion  and  reliction, 
and  is  no  guide  for  this  case. 

Lammers  v.  Nissen  was  a  controversy  between  two  patentees 
from  Uie  government  where  the  original  survey  had  left  out  a 
large  tract  of  land  between  the  meander  line  and  the  Missouri 
river.  The  government  had  thereafter  recognized  the  mistake 
and  had  a  Eurvey  made  of  the  unsurveyed  portion  and  there- 
after patented  it  to  the  defendant.  The  court  in  that  case  held 
that  the  plaintiff  could  not  recover  beyond  the  meander  line. 

A  careful  examination  of  all  these  authorities  discloses  the 
fact  that  in  no  case  considered  have  the  facts  been  similar  to 
those  in  the  case  at  bar.  In  no  case  called  to  our  attention 
where  the  court  has  refused  to  allow  the  grantee's  true  boundary 
line  to  extend  to  the  main  stream  or  water  line  has  it  appeared 
that  the  strip  or  tract  of  land  claimed  was  within  the  section 
that  contained  the  fractional  lots  patented,  nor  does  it  appear 
in  any  of  those  cases  that  the  lands  were  returned  as  surveyecT 
on  all  sides  o*  the  tract  claimed.  In  other  words,  wherever  it 
has  appeared  from  the  notes  and  official  plats  that  all  the  lands 
within  the  legal  subdivision  as  directed  to  be  surveyed  by  the- 
United  States  statutes  have  been  returned  as  surveyed  and  the 
remainder  of  those  subdivisions  is  shown  to  be  the  waters  of 
a  navigable  stream,  the  courts  have  uniformly  held  that  the 
grantee  to  lots  or  fractional  subdivisions  abutting  on  the 
meander  line,  takes  title  to  the  stream.  The  grantee  would  be- 
at least  entitled  to  take  to  the  extent  of  the  entire  subdivision: 
of  which  he  has  obtained  patent  to  the  fractional  part.     (3 toner 
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X.  Bice,  121  Ind.  51,  22  K  E.  968,  6  L.  B.  A.  387).  Here 
there  is  no  definite  or  satisfactory  evidence  showing  the  amount 
of  land  between  the  meander  line  and  the  stream;  indeed,  the 
true  location  on  the  ground  of  the  meander  line  aa  traced  from 
the  field-notes  is  not  shown  or  attempted  to  Be  shown.  No 
surveyor  testified  in  the  case,  and  it  does  not  appear  that  any 
surveyor  ever  attempted  to  locate  the  meander  line.  Some 
measurements  were  testified  to  by  the  defendant  and  his  father  in 
law,  and  a  map  was  introduced  (by  whom  made  does  not  appear) 
which  contains  a  yellow  line  drawn  along  the  general  course  of 
Snake  river,  purporting  to  show  the  true  location  of  the  north 
bank  of  the  river  as  it  actually  flows  through  those  sections. 
That  bears  on  its  face  some  suspicion,  however,  by  reason  of 
the  fact  that  it  shows  lots,  located  by  the  official  survey  on  the 
soutii  bank  of  the  river,  as  actually  north  of  the  river.  An  offi- 
cial plat  and  survey  cannot  be  impeached  in  this  manner  so  as 
to  transport  a  settler  across  the  stream  from  the  place  of  his 
actual  settlement  (Cragin  v.  Powell,  128  U.  S.  691,  9  Sup.  Ci 
Eep.  203,  32  L.  ed.  566,  and  authorities  there  cited.)  It  is, 
however,  an  admitted  fact  in  this  case  that  the  tract  between 
the  meander  line  and  the  water  line  comprises  approximately 
as  many  acres  as  the  patent  recites  as  being  in  the  lots  them- 
selves. 

In  this  case  the  government  by  its  patent  has  granted  all  its 
title  to  the  five  lots  or  fractional  subdivisions  in  question  to 
plaintiff's  grantor  and  by  that  patent,  which  refers  to  the  offi- 
cial plat  in  aid  of  the  description  contained  in  the  patent,  and 
from  an  inspection  of  which  it  appears  that  those  lots  comprise 
all  the  land  between  their  northern  boundary  and  the  water 
line  of  the  river.  The  government  has  never  complained  of  any 
fraud  having  been  practiced  or  any  mistake  having  been  made. 
It  ha«  never  ordered  a  resurvey  nor  an  additional  survey  and 
has  never  been  heard  to  complain  of  the  claims  of  the  plaintiff. 
On  the  contrary,  the  plaintiff  entered  under  his  conveyance  and 
took  possession  of  the  lands  in  question,  and  has  improved, 
cultivated  and  occupied  the  same  for  more  than  seventeen  years 
under  color  of  title  deraigned  through  the  patent  issued  to  his 
grantor.    We  know  of  no  principle  of  law  whereby  any  third 
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party  can  now  be  heard  to  complain.  If  the  government  has 
parted  with  title  to  a  larger  acreage  than  it  received  pay  for, 
that  fact  cannot  concern  the  defendant  nor  any  other  third  per- 
son who  does  not  claim  title  from  the  government  Indeed, 
there  is  doubt  if  the  government  itself,  under  the  facts  in  this 
case,  could  now  be  heard  to  question  the  plaintiff's  title;  but 
with  that  issue  we  have  nothing  to  do  in  this  case. 

If  it  were  conceded  as  a  legal  proposition  that  the  plaintiff 
derived  no  title  through  the  patent  which  was  issued  to  these 
lots,  still  having  entered  upon  the  land  in  controversy  situ- 
ated between  the  bluffs  and  the  meander  line  of  the  river,  and 
having  improved,  cultivated  and  exercised  complete  dominion 
and  control  over  that  land  for  a  period  of  seventeen  years,  and 
in  tiie  meanwhile  never  having  had  his  title  questioned,  he 
would  still,  in  our  judgment,  be  able  to  maintain  his  action 
nnder  section  4538,  Revised  Statutes,  as  against  the  defend- 
ant  to  quiet  his  title.  By  that  section  it  is  provided:  "An 
action  may  be  brought  by  any  person  against  another  who  claims 
an  estate  or  interest  in  real  property  adverse  to  him,  for  the 
purpose  of  determining  such  adverse  claim." 

Sections  16  and  2825,  Revised  Statutes,  recognize  possessory 
rights  to  land  as  real  property.  Taking,  in  connection  with 
these  statutes,  the  legal  presumption  of  title  which  always  ac» 
companies  possession,  we  think  the  action  to  quiet  title  may 
be  maintained  although  the  plaintiff  failed  to  show  a  fee  simple 
title.  It  is  clear  that  a^  person  occupying  premises  under  the 
circumstances  surrounding  this  case,  although  his  title  from 
the  government  should  entirely  fail,  stiU  has  a  ''color  of  title.'*' 

In  Wright  v,  Maitison,  69  U.  S.  (18  How.)  50,  15  L.  ed. 
280  it  is  said :  "The  courts  have  concurred,  it  is  believed,  with- 
out an  exception,  in  defining  'color  of  title*  to  be  that  which 
in  appearance  is  title,  but  which  in  reality  is  not  title.  They 
have  equally  concurred  in  attaching  no  exclusive  or  peculiar 
character  or  importance  to  the  ground  of  the  invalidity  of  an 
apparent  or  colorable  title;  the  inquiry  with  them  has  been 
whether  there  was  an  apparent  or  colorable  title,  under  which 
an  entry  or  a  claim  has  been  made  in  good  faith A 
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claim  to  property,  tindep  a  conveyance  however  inadequate  to 
carry  the  true  title  to  such  property,  and  however  incompetent 
might  have  been  the  power  of  the  grantor  in  such  conveyance 
to  pass  a  title  to  the  subject  thereof,  yet  a  claim  asserted  under 
the  provisions  of  such  a  deed  is  strictly  a  claim  under  color  of 
title/' 

In  Cameron  v.  United  States,  148  XJ.  S.  308,  13  Sup.  Ct. 
Bep.  695,  87  L.  ed.  462,  Justice  Brown  speaking  for  the  court, 
said :  ^?t  is  true  there  are  cases  to  the  effect  that  color  of  title 
by  deed  cannot  exist  as  to  lands  beyond  what  the  deed  purports 
to  convey;  but  where  the  deed  is  fairly  open  to  construction 
as  to  what  it  does  purport  to  convey,  and  at  the  time  it  was 
executed  the  land  was  ofBcially  surveyed  according  to  the  theory 
of  the  party  claiming  under  such  deed,  it  is  manifest  these 
authorities  have  no  application.  Color  of  title  exists  wherever 
there  is  a  reasonable  doubt  regarding  the  validity  of  an  ap- 
parent title,  whether  such  doubt  arises  from  the  circumstances 
under  which  the  land  is  held,  the  identity  of  the  land  conveyed 
or  the  construction  of  the  instrument  under  which  the  party 
in  possession  claims  his  title.*' 

In  California  it  has  been  held  that  the  action  to  quiet  title 
under  section  738  of  the  Code  of  Civil  Procedure,  and  which 
is  identical  with  our  section  4538,  embraces  *^every  interest  or 
estate  in  land  of  which  the  law  takes  cognizance.''  {Pierce  v. 
Felter,  53  Cal.  18;  Wilson  v,  Madison,  55  Cal.  5;0rr  v.  Stew- 
urt,  67  Cal.  277,  7  Pac.  693;  Pinnie  y.  EildretK  81  Cal.  130, 
22  Pac.  399.  Last  two  cases  cited  with  approval  in  Pioneer 
Land  Co.  v.  Maddox,  109  Cal.  640,  50  Am.  St.  Bep.  67,  42  Pac. 
295.) 

This  court  held  to  the  same  effect  in  Fry  v.  Summers,  4 
Idaho,  424,  39  Pac.  1118. 

The  plaintiff  made  a  showing  which  entitled  him  to  recover. 
The  defendant  was  a  naked  trespasser  and  established  no  right 
either  at  law  or  in  equity.  Entertaining  the  views  of  this  case 
as  herein  expressed,  we  see  no  reason  for  ordering  a  new  trial. 

The  judgment  will  be  reversed  and  the  cause  remanded,  with 
direction  to  the  trial  court  to  make  findings  upon  the  evidence 
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heretofore  introduced  in  harmony  with  the  law  of  the  case  as 
herein  announced,  and  render  judgment  in  accordance  tlicre- 
With.    Costs  awarded  to  appellant. 

Sullivan,  C.  J.,  and  Stockslager,  J.,  concur. 


(July  7,  1M4.) 
HUMBIED  LUMBER  COMPANY  v.  MORGAN,  Judge. 

[77  Pac  433.] 

JiTUSDicnoN — Obdbbs  or  Boabds  op  EguAUZATioif. 

1.  An  appeal  taken  when  not  authorized  by  law  confers  no 
JuriBdiction  on  the  court  to  which  such  appeal  is  taken,  except  to 
make  its  order  and  judgment  dismissing  such  appeal. 

2.  There  is  no  authority  in  this  state  for  an  appeal  from  an 
order  of  a  board  of  equalization.  Feltham  v.  Board  of  County 
CcmmissUmert,  an$e,  p.  182,  77  Pac.  332,  approved  and  followed. 

(Syllabus  by  the  court.) 

ORIGINAL  application  for  a  writ  of  mandate  to  the  Honor- 
able Ralph  T.  Morgan,  Judge  of  the  First  Judicial  District. 
Writ  denied. 

H.  M.  Stephens  and  Charles  L.  Heitman,  for  Plaintiff. 

It  will  be  seen  from  a  statement  of  the  facts  and  examina- 
tion of  the  record  that  the  district  court  undertook  to  sit  and 
act  as  a  court  of  review  upon  his  own  orders.  It  has  no  power 
or  authority  to  so  do.  Having  considered  and  passed  upon  a 
motion  to  dismiss  the  appeal,  that  order  and  motion  is  final 
and  cannot  by  subsequent  order  be  set  aside.  And  in  fact  there 
is  no  order  of  the  court  attempting  to  set  aside  the  order  upon 
the  first  motion  to  dismiss  the  appeal,  and  that  order  is  in  full 
iorce  and  effect  yet,  and  is  binding  upon  the  lower  court,  and 
leaves  the  case  and  continues  the  case  before  the  lower  court 
to  be  tried  upon  its  merits.  There  is  no  statutory  provision 
or  authority  in  law  for  the  district  court  reviewing  an  order 
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and  decision  theretofore  made  by  it,  and  it  can  only  bo  do,  i^ 
at  all,  by  motion  for  a  new  trial;  and  the  Hmnbird  Lumber 
Company  contends  that  it  could  not  do  so  by  motion  for  new 
trial  nor  in  any  other  method.  (Coyle  v.  Seattle  Electric  Co., 
31  Wash.  181,  71  Pac.  733 ;  Bumham  v.  Spokane  etc.  Co.,  18 
Wash.  207,  51  Pac.  363.)  When  a  court  refuses  to  try  a  case 
upon  the  merits,  and  has  jurisdiction  so  to  do,  mandamus  to 
require  the  court  to  try  the  case  or  consummate  the  trial  al- 
ready had  by  making  findings  of  fact  and  rendering  judgment 
or  decree  is  the  proper  remedy.  {Hays  v.  Stewart,  7  Idaho, 
193,  61  Pac.  591;  State  v.  Eddy,  10  Mont  311,  25  Pac.  1032; 
Temple  v.  Superior  Court,  70  Cal.  211,  11  Pac.  699 ;  State  v. 
District  CouH,  13  Mont.  370,  34  Pac.  298;  State  v.  Webb,  34 
Kan.  710,  9  Pac.  770;  State  v.  Hunter,  3  Wash.  92,  27  Pac 
1076;  State  v.  Lichtenberg,  4  Wash.  653,  30  Pac.  1056;  State 
V.  Superior  Court,  14  Wash.  687,  45  Pac.  670;  State  v.  Mc- 
Clinton,  17  Wash.  45,  48  Pac.  740;  People  v.  Van  Tassel,  13 
Utah,  9,  43  Pac.  625.)  In  the  district  court  for  Kootenai 
county,  within  the  last  two  years,  three  decisions  have  been  ren- 
dered holding  that  an  appeal  would  lie  in  behalf  of  a  taxpayer 
from  an  order  made  by  the  board  of  county  commissioners, 
sitting  as  a  board  of  equalization.  The  rule  laid  down  in  the 
case  of  Rupert  v.  Board  of  Commrs.  of  Alturas  County,  2  Idaho 
(Hash.),  19,  2  Pac.  718,  and  Van  Camp  v.  Board  of  Commrs. 
of  Custer  County,  2  Idaho  (Hash.),  29,  2  Pac.  721,  were  de- 
cided under  old  territorial  statute,  and  the  subsequent  legis- 
lation hereinbefore  referred  to  has,  we  respectfully  submit, 
changed  the  law  so  as  to  authorize  an  appeal.  An  appeal 
may  be  taken  from  any  order,  decision  or  action  of  the  board 
while  acting  in  an  official  capacity,  by  any  person  aggrieved 
thereby,  or  by  any  taxpayer  of  the  county  when  any  demand  is 
allowed  against  the  county,  or  when  he  deems  any  order,  de- 
cision or  action  of  the  board  illegal  or  prejudicial  to  the  pub- 
lic interests.  That  the  board  of  county  commissioners  is  not 
a  court  within  the  meaning  of  section  2,  article  5  of  the  consti- 
tution. Hence  it  follows  that  under  section  18  of  article  1  this 
court  must  be  open  to  an  aggrieved  party  by  way  of  an  appeal 
or  an  independent  action  wherein  and  whereby  a  trial  de  novo 
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can  be  had.  And  where  there  is  a  general  statute  on  appeal, 
that  remedy  must  be  pursued  rather  than  an  independent  or 
original  proceeding.  Section  12  of  article  7  makes  the  board 
of  county  commissioners  boards  of  equalization  under  such  rules 
and  regulations  as  shall  be  prescribed  by  law.  And  this  be- 
ing a  part  of  the  whole  constitution  must  be  construed  in  con- 
nection with  section  2,  article  5,  and  section  18,  article  1,  which 
constitute  a  rule  or  regidation  of  law;  and  this  action  of  the 
board  of  county  commissioners  cannot,  therefore,  be  final.  It 
results  that  the  constitution  and  general  statutes  as  to  the  duties 
and  powers  of  the  board  of  county  commissioners  and  the  pro- 
visions and  portions  of  the  revenue  law  relative  to  the  same  sub- 
ject are  in  pari  maieria,  and  must  be  construed  together  so  as 
to  give  effect  to  the  whole.  (Sutherland  on  Statutory  Con- 
struction, sees.  284,  285,  287 ;  Black  on  Interpretation  of  Laws, 
pp.  204-260;  MilU  v.  Scott,  99  TJ.  S.  28,  25  L.  ed.  294;  Pierce 
Co.  ex  rel.  Mdlone  v.  Spike,  19  Wash.  652,  51  Pac.  41.)  The 
present  statute  provides  a  time  other  than  a  regular  meeting 
of  the  board  for  levying  taxes,  and  it  sur^y  will  not  be  con- 
tended that  the  members  of  the  board  are  acting  in  any  capaci- 
ty other  than  as  county  commissioners. 

T.  H.  Wilson  and  C.  W.  Beale,  for  Respondent. 

Ifo  appeal  will  lie  from  an  order  made  by  a  board  of  equal- 
ization. (General  Custer  Min.  Co.  v.  Van  Camp,  2  Idaho,  44, 
3  Pac.  22;  Olympia  Water  Works  v.  Board  of  Equalization, 
14  Wash.  268,  44  Pac.  267.)  Any  decision  of  the  defendant 
must  at  least  have  been  made  in  writing  or  entered  in  writing, 
and  that  not  having  been  done,  we  have  no  other  decision  in 
the  case  than  the  judgment  of  dismissal,  properly  made  and 
entered,  and  from  which  an  appeal  is  allowed  by  law.  In  sup- 
port of  our  contention  that,  to  constitute  an  order  or  judgment, 
the  same  must  have  been  in  writing  and  made  or  entered  in 
the  minutes  as  such,  we  cite  the  following:  Idaho  Code  Civ. 
Proc.,  sec.  4880;  People  v.  Lenon,  77  Cal.  308,  19  Pac.  521; 
Campbell  v.  Jones,  41  Cal.  515;  Durant  v.  Comegys,  3  Idaho, 
67,  26  Pac.  755;  Clark  v.  Strouse,  11  Nev.  76.  If  the  plain- 
tiff  was  dissatisfied  with  the  judgment  of  the  court  dismissing 
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its  appeal,  it  had  a  plain,  speedy  and  adequate- remedy  by  ap- 
peal from  such  judgment  of  dismissal.  Appeal,  and  not  man- 
damus, is  the  proper  remedy  to  review  a  judgment  on  a  motion 
or  plea  to  the  jurisdiction  of  the  court  (Ex  parte  Railroad 
Co.,  103  TJ.  S.  794,  26  L.  ed.  461 ;  Ex  parte  Baltimore  etc.  R. 
R.  Co.,  108  U.  S.  666,  2  Sup.  Ct  Rep.  876,  27  L.  ed.  812;  In 
re  Morrison,  147  XJ.  S.  26,  13  Sup.  Ct.  Rep.  246,  67  L.  ed. 
66;  People  v.  Oamett,  130  111.  340,  23  N.  B.  331.)  Man- 
damns  will  not  lie  when  there  is  a  remedy  by  appeal;  so  held 
by  this  court  in  State  v.  Whelan,  6  Idaho,  78,  63  Pac.  2;  8taU 
ex  rel.  Smith  v.  Commissioners  etc.,  19  Wis.  253 ;  13  Bncy.  of 
PI.  &  Pr.,  p.  630,  and  cases  cited;  TibbetU  v.  Campbell  (CaL), 
27  Pac.  631.  The  writ  of  mandate  does  not  lie  to  review  judi- 
cial action  of  an  inferior  tribunal  where  the  party  injured  has 
a  remedy  by  appeal.  (O'Brien  v.  Tallman,  36  Mich.  13; 
Havens  v.  Stewart,  7  Idaho,  298,  62  Pac.  682.) 

AILSHIE,  J. — The  Humbird  Lumber  Company,  a  corpora- 
tion organized  and  existing  under  the  laws  of  the  state  of 
Washington  and  doing  business  in  the  state  of  Idaho,  filed  its 
application  with  the  board  of  county  commissioners,  sitting  as 
a  board  of  equalization,  for  a  reduction  of  valuation  of  certain 
of  its  timber  lands  located  and  situated  in  the  county  of  Koote- 
nai. The  application  came  on  regularly  for  hearing  at  the 
July,  1903,  meeting  of  the  board  of  equalization,  and  witnesses 
were  sworn  and  examined  both  in  support  of  and  in  opposi- 
tion to  the  application,  and  the  board  thereafter  made  and  en- 
tered its  order  granting  a  portion  of  the  relief  sought.  From 
that  order  the  plaintiff  appealed  to  the  district  couri  The 
appeal  appears  to  have  been  taken  in  due  and  regular  form, 
and  at  the  following  term  of  the  district  court  in  and  for 
Kootenai  county  the  county  attorney  made  a  motion  for  a  dis- 
missal of  the  appeal  on  various  grounds,  one  of  which  was  that 
an  appeal  does  not  lie  from  an  order  of  the  board  of  county 
commissioners  while  acting  in  the  capacity  of  and  performing 
the  duties  of  a  board  of  equalization.  This  motion  was  denied 
by  the  district  judge,  and  thereafter  the  case  went  to  trial  and 
the  plaintiff  produced  its  evidence,  and  the  court  thereupon 
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continued  the  case  to  enable  the  county  to  procure  and  produce 
further  evidence.  The  case  was  subsequently  called^  and  the 
county  introduced  its  evidence,  and  the  case  was  submitted  for 
the  consideration  of  the  court.  After  having  examined  into 
the  matter  the  judge  appears  to  have  notified  the  attorney  for 
the  plaintiff  that  he  would  find  in  favor  of  the  plaintiff  and 
for  tiie  attorney  to  prepare  findings  and  judgment  Before  the 
findings  and  judgment  were  made,  however,  the  county,  through 
its  attorney,  made  and  filed  another  motion  for  dismissal  upon 
various  grounds,  among  which  it  was  alleged  tiiat  no  appeal 
lies  from  an  order  of  the  board  of  equalization,  and  that,  there- 
fore, the  court  was  without  jurisdiction  to  enter  any  judgment 
except  one  of  dismissal  of  the  appeal.  After  a  hearing  on  this 
motion  the  judge  sustained  the  same  and  dismissed  the  appeal. 
The  plaintiff  thereupon  applied  to  this  court  for  a  writ  of  man- 
date requiring  the  district  judge  to  proceed  to  make  his  find- 
ings and  to  render  a  judgment  in  the  case.  An  alternative 
writ  was  issued,  and  the  district  judge,  through  his  attorneys, 
appeared  and  demurred  to  the  petition  upon  the  grounds  that 
it  does  not  state  facts  sufficient  for  the  issuance  of  a  writ  of 
mandate. 

Numerous  questions  have  been  very  ably  and  elaborately  dis- 
cussed by  counsel  in  this  case;  but  the  conclusion  we  have 
reached  makes  it  necessary  for  us  to  consider  only  one  ques- 
tion, namely :  The  right  of  the  plaintiff  to  appeal  from  an  order 
of  the  board  of  equalization  in  equalizing  assessments.  If  an 
appeal  will  not  lie  from  such  an  order,  then  the  district  judge 
*was  without  jurisdiction  to  enter  any  judgment  in  the  prem- 
ises except  an  order  and  judgment  dismissing  the  appeal,  which 
order  he  has  already  made.  This  question  has  been  decided 
by  this  court  at  the  present  term  adversely  to  the  contention 
of  petitioner,  in  Feltham  v.  Board  of  Commissioners,  ante,  p. 
182,  77  Pac.  332.  In  that  case  we  held  that  an  appeal  will  not 
lie  from  an  order  of  the  board  of  equalization.  We  have  given 
tills  question  a  further  and  careful  examination  in  the  present 
case  to  satisfy  ourselves  as  to  the  correctness  of  our  former  de- 
cision, and  are  convinced  of  the  soundness  of  the  position  taken  in 
that  case.    We  therefore  rest  our  decision  in  this  case  upon  the 
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principles  there  announced.  The  right  of  appeal  from  audi 
boards  is  purely  statutory.  Independent  of  statutory  enact* 
ment  no  such  right  would  exist  We  cannot  extend  this  right, 
by  interpretation  to  the  orders  and  decisions  of  any  board  from 
which  the  right  of  appeal  is  not  clearly  granted.  If  the  legis- 
lature desires  to  allow  an  appeal  from  the  orders  of  boards  of 
equalization,  they  have  that  power,  but  we  are  without  author- 
ity to  extend  such  remedy.  The  demurrer  to  the  petition  will 
be  sustained  and  the  writ  denied. 
Costs  awarded  to  defendant. 

Sullivan,  C.  J.,  and  Stockslager,  J.,  concur. 


(July    8,    1904.) 

DEEDS  V.  STEPHENS. 
[79  Pac.  77.] 

Fabol  Lease  of  Beal  Estate — Conflict  ts  Evidence. 

1.  Where  there  is  a  substantial  conflict  in  the  oral  evidence^ 
the  judgment  of  the  court  below  will  not  be  disturbed. 

2.  Where  the  specific  performance  of  an  oral  contract  U> 
lease  real  estate  for  a  term  of  more  than  one  year  is  sought 
to  be  enforced,  the  parol  agreement  must  be  clearly  proved  to 
the   satisfaction   of   the    court. 

(Syllabus  by  the  court.) 

APPEAL  from  the  District  Court  of  Nez  Perce  County. 
Honorable  Edgar  C.  Steele^  Judge. 

Action  to  enforce  specific  performance  of  an  oral  contract  to 
lease  real  property  for  a  term  of  ten  years.  Judgment  for  the 
respondent.     Affirmed. 

I.  N.  Smith,  for  Appellant. 

McFarland  &  McFarland,  for  Respondent. 

SULLIVAN,  C.  J. — This  action  was  originally  brought  by 
the  respondent,  Deeds,  against  the  appellant  Stephens,  to   ob- 
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tain  a  perpetual  injunction  enjoining  the  appellant  from  inter- 
fering in  any  manner  with  what  is  designated  as  the  addition 
oi  annex  to  the  Grand  Hotel  in  the  city  of  Lewiston.  The  de- 
fendant answered,  and  by  cross-complaint  demanded  certain  af- 
^rmatiye  relief.  The  respondent  answered  the  cross-complaint 
denying  an  alleged  agreement  for  a  ten  year  lease  of  said 
Orand  Hotel,  and  alleged  an  oral  agreement  for  a  lease  which 
was  not  kept  by  appellant  and  which  was  rescinded  by  both 
parties  and  also  pleaded  the  statute  of  frauds.  Upon  the  issues 
us  thus  made,  the  case  was  tried  upon  the  cross-complaint  of  ap- 
pellant and  the  answer  thereto,  and  at  ihe  close  of  cross-com- 
plainant's evidence,  on  motion  of  counsel  for  respondent,  a  non- 
suit was  granted  and  judgment  entered  dismissing  the  case. 
From  that  judgment  an  appeal  was  taken  to  this  court  and  a 
decision  therein  was  handed  down  on  June  11,  1902.  (See  8 
Idaho,  514,  69  Pac.  534.)  In  that  opinion  the  statement  of 
facts  is  very  full  and  complete  and  we  shall  not  repeat  them 
here.  This  court  there  held  that  the  evidence  of  appellant  in 
support  of  her  cross-complaint  made  a  prima  facie  case,  and 
that  the  court  erred  in  granting  a  nonsuit.  The  cause  was  re- 
manded for  a  new  trial.  A  new  trial  was  had  and  the  judg- 
ment of  the  court  was  in  favor  of  the  respondent  Deeds.  A  mo- 
tion for  a  new  trial  was  denied  and  this  appeal  is  from  the 
judgment  and  order  denying  a  new  trial.  The  transcript  con- 
tains four  hundred  and  sixty-jKye  pages,  and  one  hundred  and 
sixty-six  printed  pages  of  briefs  have  been  filed  in  this  case, 
and  numerous  questions  are  raised  by  the  assignment  of  errors. 

In  our  former  decision  of  this  case,  we  held  that  an  oral 
agreement  to  lease  real  estate  for  a  term  exceeding  one  year 
might  be  enforced  where  the  evidence  shows  part  performance 
and  that  where  the  evidence  discloses  part  performance  by  all 
the  parties  to  the  agreement  it  removes  the  bar  of  the  statute 
of  frauds  and  may  be  enforced  in  a  court  of  equity,  and  that  in 
a  suit  for  specific  performance  any  damages,  properly  pleaded 
and  proved,  should  be  assessed  by  the  court.  This  court  there 
held  that  the  appellant's  evidence  on  the  first  trial  sustained  the 
material  allegations  oi  her  cross-complaint^  at  least  so  far  as 
the  contract  to  lease  the  Orand  Hotel  for  a  term  of  ten  years 
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waa  concerned,  and  counsel  for  appellant  contends  that  that  is 
the  law  of  this  case,  and  it  is  as  the  case  stood  at  that  time. 
But  it  must  be  kept  in  mind  that  the  nonsuit  was  granted  at 
the  close  of  appellant's  evidence  and  before  the  respondent  had 
put  in  any  evidence  whatever.  On  the  new  trial,  after  the  ap- 
pellant had  introduced  her  evidence  and  rested,  the  respondent 
then  introduced  her  evidence,  and  from  an  examination  of  all 
the  evidence  in  the  case  as  it  now  stands,  it  will  show  a  sub- 
stantial conflict  on  the  material  issues  made  by  the  pleadings. 

The  evidence  of  appellant  shows,  among  other  things,  that 
she  entered  into  an  agreement  with  the  respondent  for  a  con- 
tract to  lease  said  Grand  Hotel  for  a  term  of  ten  years  at  the 
monthly  rental  of  $200  per  month,  to  begin  on  the  first  day  of 
January,  1902,  and  under  and  by  the  terms  of  said  agreement, 
appellant  was  to  execute  a  good  and  sufBcient  bond  in  the  sum 
of  $3,000,  conditioned  that  the  respondent  would  construct  an 
annex  to  said  hotel  and  have  the  same  completed  on  or  about 
June  1,  1901,  and  upon  the  completion  thereof,  would  lease  and 
let  the  same  unto  the  appellant  from  the  time  of  the  comple- 
tion thereof  to  January  1,  1902,  at  $46  per  month,  and  would 
lease  said  entire  hotel  building  to  the  appellant  for  a  period  of 
ten  years  from  the  6rst  day  of  January,  1902,  at  the  rate  of 
$200  per  month,  payable  in  advance,  and  conditioned  that  the 
appellant  would  accept  said  building  and  pay  the  rent  therefor 
as  provided  by  the  terms  of  said  lease,  and  do,  perform  and 
keep  all  covenants  agreed  to  be  kept  by  her,  and  that  the  re- 
spondent agreed  to  accept  as  sureties  on  said  bond  F.  H.  Wood 
and  E.  T.  Vernon.  The  evidence  shows  that  said  alleged  agree- 
ment was  entered  into  in  November  or  December,  1900,  and  the 
transcript  shows  that  said  bond  was  not  executed  until  the 
thirtieth  day  of  September,  1901,  and  was  served  on  counsel  for 
the  respondent  on  the  second  day  of  October,  1901,  and  was  in- 
troduced on  the  first  trial  of  this  case  as  part  of  the  evidence  of 
the  appellant,  which  trial  occurred  about  the  eighteenth  day  of 
October,  1901,  and  that  said  bond  was  executed  by  said  Wood 
and  Vernon.  A  bond  for  $1,000  executed  by  the  same  sureties 
and  based  on  substantially  the  same  conditions,  was  tendered  to 
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appellant  by  respondent  on  the  second  day  of  October^  1901,  and 
introduced  in  evidence  on  the  first  trial  of  this  case.  This  latter 
bond,  I  suppose,  was  for  the  purpose  of  meeting  the  contention 
of  respondent  in  regard  to  the  amount,  time  and  conditions  of 
the  bond  to  be  given  under  the  alleged  agreement,  appellant  con- 
lending  that  she  was  to  give  a  bond  of  $3,000,  to  continue  for 
three  years,  with  Wood  and  Vernon  as  sureties,  and  respondent 
contending  that  she  was  to  give  a  bond  for  $1,000,  with  good 
and  sufBcient  sureties,  conditioned  that  she  would  lease  the  hotel 
for  a  term  of  three  years  from  January  1,  1902. 

It  appears  from  the  evidence  that  Vernon  and  Wood  acted  as^ 
the  agents  for  the  appellant,  and  that  one  Isaman  acted  as  the 
agent  for  the  respondent,  and  that  several  interviews  and  con- 
versations took  place  between  them  in  regard  to  the  construction 
of  said  annex  and  the  lease  of  said  hotel.  Said  Isaman  testified 
that  he  informed  Vernon  that  before  he  (Isaman)  began  the 
construction  of  said  annex,  he  wanted  a  bond  for  $1,000  with 
good  sureties,  conditioned  that  the  appellant  would  take  the 
building  off  from  his  hands  as  soon  as  it  was  completed  or  by 
the  1st  of  June,  1901,  and  lease  it  for  the  balance  of  that  year 
and  pay  $45  per  month  rental  for  said  annex  and  lease  said 
hotel  for  three  years  from  January  1,  1902,  and  pay  $200  per 
month  rental  therefor;  and  that  said  Vernon  agreed  to  prepare 
the  bond  and  contract  which  he  failed  to  do.  Said  Isaman 
further  testified  that  he  never  agreed,  at  any  time,  to  accept 
Vernon  and  Wood  as  sureties  on  the  bond,  and  that  he  often  re- 
quested the  appellant  to  furnish  said  bond  and  that  she  never 
did  furnish  the  bond  as  required  by  said  agreement,  or  at  all. 

The  record  contains  other  evidence  upon  the  material  issues, 
but  we  have  quoted  sufficient  therefrom  to  show  that  there  was 
a  substantial  conflict  in  it  as  to  the  amount  and  terms  of  the 
bond  and  the  sureties  thereon  and  as  to  the  time  and  terms  of 
the  lease  of  the  hotel  building  after  January  1, 1902. 

"Upon  the  evidence  introduced,  the  court  made  its  findings 
of  fact  and  conclusions  of  law  and  entered  judgment  thereon  in 
favor  of  the  respondent  Inter  alia,  the  court  found  that  after 
the  agreement  to  construct  said  annex,  and  prior  to  the  com- 
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mencement  thereof,  the  respondent  demanded  of  the  appellant 
said  bond  and  agreement  in  writing,  but  was  put  off  from  time 
to  time  and  that  the  respondent  never  did  execute  or  deliver 
to  the  plaintiff  said  agreement  or  bond  and  that  there  never  was 
any  definite  agreement  between  plaintiff  and  defendant  for  the 
leasing  of  said  Grand  Hotel  to  the  respondent;  and  that  all 
negotiations,  propositions,  proposals  and  agreements  between 
the  parties  were  rescinded  by  appellant  and  respondent  at  the 
instance  of  the  respondent ;  that  said  respondent  did  not,  at  any 
time,  agree  to  lease  said  Grand  Hotel  and  premises  to  the 
appellant  for  a  period  of  ten  years,  or  at  all;  and  that  respond- 
ent did  not  agree  to  accept  a  bond  in  the  sum  of  $3,000  with 
Wood  and  Vernon,  or  either  of  them,  as  sureties  thereto;  and 
that  no  tender  of  any  boni  whatever  was  made  by  the  appellant 
to  the  respondent  prior  to  the  commencement  of  the  first  trial 
in  this  action;  and  that  on  or  about  the  eighth  day  of  January, 
1902,  the  appellant  moved  out  of  and  surrendered  possession  of 
said  hotel  to  the  respondent  and  has  not  occupied  or  been  in 
possession  thereof  since;  and  that  prior  to  the  commencement  of 
the  second  trial  of  this  action,  the  respond^it  had  made  no 
tender  of  any  rental  sum  for  said  hotel. 

'*The  court  thus  finds  from  the  evidence  before  it  that  the 
alleged  contract  was  never  consummated;  and,  as  there  is  a 
very  substantial  conflict  in  the  evidence,  under  the  well-estab- 
lished rule  of  this  court,  the  judgment  of  the  district  court  will 
not  be  reversed. 

'^The  rule  is  well  established  that  one  who  seeks  to  enforce  a 
specific  performance  of  the  contract  is  bound  to  establish 
clearly  and  satisfactorily  the  existence  of  the  contract  and  its 
terms.  If  the  testimony  be  contradictory  or  doubtful,  a  decree 
for  specific  performance  will  be  refused/' 

It  was  held  in  Shropshire  v.  Brown,  46  Ga.  179,  that  "A  parol 
contract  for  land,  like  a  reformation  of  a  deed  by  parol  proof, 
should  be  made  out  so  clearly,  strongly  and  satisfactorily  as  to 
leave  no  reasonable  doubt  as  to  the  agreement/'  A  court  of 
equity  will  not  decree  specific  performance  of  a  contract  if  not 
clearly   established.     (2    Stoiy's    Equity   Jurisprudence,  sees. 
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769,  770;  22  Am.  &  Eng.  Bncy.  of  Law,  1075;  Bice  v.  Bigley, 
7  Idaho,  116,  61  Pac.  290.) 

There  being  a  substantial  conflict  in  the  evidence  and  the  ap- 
pellant having  failed  to  establish  the  alleged  contract  by  that 
clear  and  satisfactory  evidence  which  the  law  requires  in  such 
eases,  the  judgment  of  the  court  below  must  be  affirmed.  In 
this  view  of  the  case  it  is  not  necessary  for  us  to  pass  upon  the 
other  errors  assigned  seriatim,  or  at  all,  as  ihey  are  all  subor- 
dinate to  the  main  issue,  as  to  whether  said  alleged  contract  was 
ever  entered  into  between  the  parties. 

Costs  of  this  appeal  are  awarded  to  respondent. 

Stockslager,  J.,  and  Ailshie,  J.,  concur. 

ON  BEHEABINO. 

(December  31,  1904.) 

AILSHIE,  J. — A  rehearing  was  granted  in  this  case  and  it 
was  again  argued  at  the  October,  1904,  term  at  Lewiston.  As 
announced  by  a  majority  of  the  justices  at  the  time  the  case  was 
called  for  reargument,  the  only  question  upon  which  a  rehear- 
ing was  granted  was  to  enable  counsel  to  further  present  the 
question  as  to  whether  or  not  there  is  a  substantial  conflict  in 
the  evidence.  Since  the  last  argument  in  this  case  we  have 
again  examined  the  matter  diligently,  and  are  satisfied  that 
there  is  such  a  substantial  conflict  as  to  prevent  this  court  from 
disturbing  the  judgment  As  was  said  in  the  original  opinion, 
this  was  an  action  to  enforce  specific  performance  of  a  parol 
contract.  The  trial  judge  who  saw  and  heard  the  witnesses  was 
not  sufficiently  satisfied  with  the  evidence  produced  to  enter  his 
decree  for  a  specific  performance.  An  examination  of  all  the 
evidence  given  in  the  case  leaves  much  doubt  and  uncertainty 
as  to  the  character,  terms  and  conditions  of  the  alleged  con- 
tract. Indeed,  it  leaves  serious  doubt  as  to  whether  or  not  the 
minds  of  the  contracting  parties  ever  really  met  on  the  material 
elements  of  the  proposed  contract.  Under  such  circumstances 
it  would  be  difficult,  if  not  impossible,  to  ascertain  the  intent 
of  the  contracting  parties.  While  courts  of  equity  will,  upon  a 
Idaho,  Vol.  10-22 
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proper  ahowiiig,  aa  readily  enf oroe  specific  perfonnaiice  of  parol 
contraeta  aa  of  contractB  in  writings  still  tliej  will  nero-  aasome 
to  complete  or  execute  cootracta  which  the  parties  tiiemaelTea 
have  only  partially  agreed  upon  and  have  never  cffinsnnmiated. 
It  has  been  frequently  obaerred  by  the  texi-writerB,  as  well  as 
by  the  conrts^  that  it  requires  a  greater  weight  of  evidence  to 
enforce  specific  performance  tiian  it  does  to  resist  snch  an  ap- 
plication«  (1  Story's  Equity  Jurisprudence^  10th  ed.,  sec  769; 
22  Am.  A  Eng.  Ency.  of  Law,  1077;  Clarh  v.  Maurer,  77  Iowa, 
717,  52  N.  W.  522.)  In  this  case  the  trial  court  declined  to 
enter  a  decree  for  specific  performance  of  the  allied  amtract^ 
and  we  think  in  view  of  the  uncertainty  and  doubt  surround^ 
ing  the  alleged  transaction,  and  the  casual  and  desultory  man* 
ner  in  which  the  parties  dealt,  the  court  was  justified  in  making 
the  findings  and  entering  the  decree  made  and  entered  herein. 

The  judgment  will  be  affirmed,  and  it  is  so  ordered,  with  costs 
to  respondent 

Sullivan,  C.  J.,  and  Stockslager,  J.,  concur. 


(July  9,  1904.) 

BAPPLE  V.  HUGHES. 
[77   Pac   722.] 

Balb  of  Pkbsonal  Pbopebtt— Delivebt  Aim  Possession. 

1.  A  sale  of  personal  property  U  attacked  as  fraudulent  under 
the  provisions  of  section  3021,  Revised  Statutes  of  Idaho,  1887,  on 
the  grounds  that  it  was  not  accompanied  by  an  immediate  deliveiy 
and  followed  by  an  actual  and  continued  change  of  possession  of 
the  property  transferred.  Evidence  examined  and  held  that  it  is 
sufficient  to  support  the  findings  and  judgment  of  the  court  below. 

2.  The  determination  as  to  what  constitutes  immediate  change 
and  delivery  and  actual  possession  is  purely  a  question  of  fact 
to  be  determined  by  the  jury,  or  the  court  in  case  a  jury  is  waived, 
from  all  the  evidence  in  each  particular  case,  following  Simons  fk 
Daly,  9  Idaho,  87,  72  Pac.  507. 

(Syllabus  by  the  court.) 
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Argument  for  Respondent. 

APPEAL  from  the  District  Court  of  Lemhi  County.  Hon- 
orable J.  M.  Stevens,  Judge. 

From  a  judgment  finding  for  plaintiff.    Judgment  aflBrmed. 

The  facts  are  stated  in  the  opinion. 

John  H.  Padgham  and  Quarles  &  Quarles,  for  Appellant 

The  correct  rule  in  cases  of  this  kind  is  laid  down  by  thifl 
court  in  Harkness  v.  Smith,  3  Idaho,  221,  28  Pac.  423,  where 
it  is  said:  ''It  is  not  enough  that  there  is  an  actual  delivery 
and  an  actual  change  of  possession  as  between  vendor  and  ven- 
dee, so  long  as  the  property,  without  legal  excuse,  is  so  placed 
back  into  the  same  condition  and  the  same  apparent  relation  to 
the  vendor  that  there  is  no  such  manifest  and  continued  change 
of  possession  as  would  indicate  to  the  world  that  there  has  been 
a  change  of  title.'*  (Norton  v.  Doolittle,  32  Conn.  405;  iaw- 
rence  v.  Bturhham,  4  Nev.  361,  97  Am.  Dec.  540;  Wright  v. 
McCormicJc,  67  Mo.  426;  Dean  v.  Walkenhorst,  64  Cal.  78,  28 
Pac.  60;  Oodchaux  v.  Mulford,  26  Cal.  316,  85  Am.  Dec.  178; 
Bessinger  v.  Spongier,  9  Colo.  175,  10  Pac.  809;  HaJlett  v. 
Parrish,  5  Idaho,  496,  61  Pac.  109;  McFall  v.  Buckeye 
Granger's  Warehouse  Assn.  et  ai.  (Cal.),  55  Pac.  253;  Englea 
V.  Marshall,  19  Cal.  320.)  In  the  case  at  bar  there  was  noth- 
ing to  notify  third  parties  of  the  sale  or  of  the  claims  of  the 
new  owner.  (Claflin  v.  Rosenberg,  42  Mo.  439,  97  Am.  Dec. 
336;  Herr  v.  Denver  etc.  Co.,  13  Colo.  406,  22  Pac.  770,  6  L. 
R.  A.  641 ;  Merrill  v.  Eurlburi,  63  CaL  495 ;  Bessinger  v.  Spang^ 
ler,  9  Colo.  175,  10  Pac.  810.) 

H.  G.  Bedwine  and  F.  J.  Cowen,  for  Respondent 

Under  our  view  of  this  case  there  can  be  no  question  that 
the  transfer  was  not  fraudulent  under  said  section  3021.  At 
the  time  the  sale  was  made,  Bapple  drove  two  miles  and  a  half 
after  said  separator,  taking  "immediate  possession  of  same,'' 
and  the  possession  thereof  remained  in  him  continuously  until 
levied  upon  by  the  sheriff.  Bapple  could  have  remained  in 
possession  of  Ihe  separator  in  no  other  way  than  he  did.    The 
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Idtchen  in  which  Bapple  slept  at  the  house  owned  by  Boche 
was  his  home.  He  placed  the  separator  by  his  trunk,  and  it 
was  just  as  much  in  his  possession.  The  fact  that  the  room 
occupied  by  Bapple  was  the  kitchen  used  by  the  Boche  family 
is  one  to  be  considered  by  the  jury  in  arriving  at  its  verdict, 
but  it  cannot  be  contended  that  this  alone  is  conclusive,  and, 
if  it  is  not,  the  judgment  appealed  from  must  be  affirmed. 
As  was  said  by  the  supreme  court  of  California  in  the  case  of 
Claudim  v.  Aguirre,  89  Cal.  501,  26  Pac.  1077 :  "The  circum- 
stances connected  with  a  transfer  of  personal  property  are  so 
varied  that  it  would  be  impossible  to  frame  a  rule  applicable 
to  each  case,  or  to  determine  in  advance  what  acts  would  be 
sufficient  to  meet  the  requirements  of  the  statute.'^ 

•  STOCKSLAGEB,  J.— This  action  was  commenced  in  the 
probate  court  of  Lemhi  county  by  the  plaintiff  against  the  de- 
fendant as  the  sheriff  of  said  county,  in  claim  and  delivery,  al- 
leging that  the  sheriff  wrongfully  levied  upon  and  took  posses- 
sion of  one  certain  cream  separator,  the  pro|)erty  of  plaintiff; 
that  before  the  commencement  of  this  action  he  demanded  pos- 
Hsession  of  said  property  which  was  refused  by  defendant;  that 
:the  property  is  worth  the  sum  of  $125,  and  that  he  has  been 
-damaged  by  its  wrongful  detention  in  the  sum  of  $50.  De- 
fendant denies  the  ownership  or  possession  of  said  property  of 
plaintiff  at  any  time;  denies  that  the  property  was  worth  at 
d:he  time  defendant  took  possession  thereof  any  sum  greater 
than  $75,  or  that  plaintiff  was  damaged  in  the  sum  of  $50,  or 
any  other  sum,  for  the  possession  of  said  properiy  by  defend- 
£int.  Further  answering  defendant  alleges  that  in  December, 
1902,  one  Haman  commenced  an  action  in  the  probate  court 
Against  one  Prank  Boche  to  recover  the  sum  of  $64.17  for 
goods,  chattels  etc.,  sold  by  Haman  to  Boche,  and  on  the  sixteenth 
day  of  December,  1902,  a  summons  was  issued  and  served  up- 
on said  Boche  by  defendant  sheriff;  also  a  copy  of  complaint. 
That  on  the  eleventh  day  of  December  a  trial  of  said  cause  was 
had  in  said  court  and  judgment  rendered  in  favor  of  plaintiff 
for  the  sum  of  $63.37  and  costs.  On  the  13th  of  December, 
1902,  execution    was  issued  by  virtue  of  said  judgment  com- 
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nianding  defendant  as  sheriff  of  said  Lemhi  county  to  make  the 
sum  aforesaid  out  of  the  personal  property  of  defendant  Boche 
in  that  action.  That  on  the  fifteenth  day  of  December,  1902^ 
defendant,  as  sheriff,  by  Charles  H.  Simpson,  depnty  sheriff,  dnl}'^ 
levied  npon  the  cream  separator,  goods  and  chattels  mentioned 
in  the  complaint,  and  all  the  right,  title  and  interest  of  the  said 
Frank  Boche;  that  the  same  was  in  the  possession  of  said  Frank 
Boche  at  Salmon  City,  and  was  the  property  of  the  said  Frank 
Boche,  by  taking  said  cream  separator  into  the  possession  of  the 
defendant,  and  the  defendant  by  virtue  of  being  said  sheriff 
now  holds  said  property,  under  and  by  virtue  of  such  levy  for 
the  purpose  of  maldng  the  amount  of  said  judgment^  and  averse 
that  he  has  a  special  property  therein,  and  denies  that  he  wrong- 
fully withholds  and  detains  said  personal  property  from  the 
possession  of  plaintiff,  and  denies  that  said  plaintiff  has,  by 
reason  of  such  possession  of  the  defendant,  been  damaged  in  the 
sum  of  $50,  or  any  other  sum,  or  at  all.  Alleges  that  Frank 
Boche  has  not  paid  the  amount  due  and  owing  on  said  judg- 
ment. A  jury  was  waived  and  trial  by  the  court  was  had. 
Judgment  for  plaintiff  from  which  defendant  appeals. 

Appellant  insists  that  there  was  no  change  in  the  possession 
of  the  property  in  controversy  such  as  the  law  contemplates,  or 
any  change  whatever.  The  undisputed  facts  as  disclosed  by  the 
evidence  are  that  plaintiff  was  working  for  Frank  Boche  on 
what  was  known  as  the  McDonald  ranch,  about  two  and  one- 
half  miles  from  Salmon  City.  In  his  settlement  with  Boche 
he  accepted  a  note  for  $90,  and  thereafter^  on  December  Ist,. 
he  surrendered  the  $90  note  and  took  the  cream  separator  in 
payment  thereof,  agreeing  to  pay  a  note  due  **on  the  company** 
of  $34 — evidently  meaning  a  note  to  the  company.  And  he 
say9  at  that  time  he  got  a  bill  of  sale  of  the  machine  which  waa^ 
in  evidence,  to  wit: 

''Salmon,  Idaho,  Dec.  1,  190». 

'1  have  this  first  day  of  December,  1902,  sold  to  William 
Bapple,  subject  to  last  note  due  of  $33.33  to  the  De  Laval  Sep- 
arator, payable  at  Langsdorf  ft  Company  Bank,  Salmon,  on 
December  20,  for  ninety  dollars  ($90)  due  him  for  labor  done 
this  summer  on  the  McDonald  ranch. 

(Signed)     ''FBANK  BOCHE.*' 
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The  witness  says  the  above  paper  was  given  him  at  the  time 
the  separator  waa  transferred  to  him,  and  is  the  only  evidence 
of  title  he  has;  that  he  went  and  got  the  separator  the  same 
3ay  and  delivered  np  the  note  for  $90  to  Boche.  It  was  on  the 
fifteenth  day  of  December,  1902,  that  the  deputy  sheriff  levied 
npon  and  took  possession  of  the  separator.  On  cross-examina- 
tion the  plaintiff  testified  that  he  worked  on  the  McDonald 
ranch  for  Frank  Roche  and  Phil  Boche  as  a  hired  man;  the 
two  of  them  gave  him  a  note  due  the  next  spring — May,  1903. 
They  had  the  separator  in  the  kitchen  on  the  McDonald  ranch. 
Garfield  Boche  went  with  plaintiff  to  get  the  separator;  he  is  a 
brother  of  Frank  Boche.  They  took  it  directiy  to  the  house  of 
Frank  Boche  in  Salmon  and  unloaded  it  in  the  kitchen  of  his 
house  there,  and  in  the  room  where  plaintiff  slept.  Plaintiff 
was  boarding  with  Frank  Boche  at  the  time  and  it  was  the 
only  home  he  had;  had  his  trunk  there  in  the  room.  Plaintiff 
borrowed  Frank  Boche's  team  to  go  after  the  separator.  These 
facts  are  gleaned  from  the  evidence  of  the  plaintiff,  and  none 
of  them  seem  to  be  disputed  by  the  appellants,  hence  the  ques- 
tion, and  apparentiy  the  only  question,  is  whether  there  was  a 
change  in  the  possession  of  this  property.  Appellant  very 
eamestiy  insists  that  owing  to  the  fact  that  respondent  had  been 
working  on  the  McDonald  ranch  for  Boche  during  the  summer, 
that  he  only  took  the  cream  separator  from  one  of  the  places  of 
possession  of  Frank  Boche  to  another  of  his  possession ;  that  he 
used  Frank  Boche's  team  to  remove  it  and  the  brother  helped 
him,  all  indicating  to  the  outside  world  that  he  was  still  in  the 
employ  of  Frank  Boche  and  changed  the  location  of  the  sep- 
arator at  the  instance  of  and  for  the  benefit  of  Frank  Boche. 

Our  attention  is  called  to  section  3021,  Bevised  Statutes.  It 
says:  ''Every  transfer  of  personal  property  other  than  a  thing 
in  action,  and  every  lien  thereon,  other  than  a  mortgage,  when 
allowed  by  law,  is  conclusively  presumed,  if  made  by  a  person 
having  at  the  time  the  possession  or  control  of  the  property,  and 
not  accompanied  by  an  immediate  delivery  and  followed  by 
an  actual  and  continued  change  of  possession  of  the  things  trans- 
ferred, to  be  fraudulent,  and  therefore  void,  against  those  who 
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are  his  creditors  while  he  remains  in  possession,  and  the  suc- 
cessors in  interest  of  such  creditors,  and  against  any  persons  on 
whom  his  estate  devolyes  in  trust  for  the  benefit  of  others  than 
himself,  and  against  purchasers  or  encumbrancers  In  good  faith 
subsequent  to  the  transfer.**  Counsel  for  appellant  insists  that 
this  section  of  the  statute  under  the  construction  given  it  in 
EarJcness  v.  Smith,  3  Idaho,  211,  28  Pac.  423,  precludes  the 
plaintiff  from  a  recovery  in  the  action.  Mr.  Justice  Huston, 
speaking  for  the  court  in  that  action,  said :  'Tlaintiff  brought 
action  of  claim  and  delivery  for  the  recovery  of  possession  of  a 
stock  of  merchandise  alleged  to  have  been  wrongfully  taken  and 
unlawfully  detained  by  defendant**;  then  proceeds  to  state  the 
following  facts :  On  the  twenty-first  day  of  November,  1890,  one 
P.  Gallagher  was,  and  for  some  months  prior  thereto  had  been, 
engaged  in  a  general  merchandise  business  in  the  town  of  Poca- 
tello,  Bingham  county,  Idaho.  It  appears  by  his  own  testi- 
mony that  at  the  time  he  entered  into  the  business  he  had  about 
$3,000  invested  therein;  that  shortly  after,  for  the  purpose  of 
erecting  a  store  building,  he  borrowed  $2,000.  The  plaintiff  is 
a  ranch  and  stock  man  and  capitalist  residing  at  McCammon, 
about  twenty-five  miles  from  Pocatello.  On  November  21, 1900, 
Gallagher  goes  to  McCammon,  to  the  residence  of  plaintiff,  and 
there  makes  a  sale  of  his  said  stock  of  merchandise  to  the  plain- 
tiff, who  at  that  time  held  a  mortgage  of  $4,000  on  said  stock 
of  merchandise.  The  price  alleged  to  have  been  paid  by  plain- 
tiff was  $7,240.  This  included  the  stock  and  building.  After 
deducting  the  amount  of  the  chattel  mortgage  plaintiff  says  he 
paid  the  balance,  $3,240,  to  Gallagher  in  his  checks  which  were 
paid.  On  the  morning  following  the  sale,  plaintiff  and  Gallagher 
went  to  Pocatello.  The  clerical  force  in  the  store  at  that  time 
consisted  of  a  man  by  the  name  of  Smith  and  the  son  and 
daughter  of  Gallagher.  Harkness  (plaintiff)  said  to  Smith 
when  he  first  went  into  the  store  on  the  day  after  the  alleged 
sale  by  Gallagher  to  him :  "Will  you  work  for  me  for  the  same 
salary  Gallagher  has  been  paying  you?**  and  Smith  said  he 
would.  No  invoice  was  taken,  no  change  was  made  in  the 
personnel  of  the  establishment;  no  sign  was  changed.  Gal- 
lagher continued  in  charge  of  the  business  as  theretofore.     The 
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clerical  force  was  the  same,  two  of  the  employees  being  mem- 
bers of  Qallagher's  family.  Gallagher  continued  to  buy  and 
order  goods  as  before  the  alleged  sale,  except  that  the  letter- 
heads were  in  the  name  of  H.  0.  Harkness^  and  Gallagher  signed 
all  letters,  checks,  etc.,  "P.  Gallagher,  Mgr.,'*  and  this  con- 
tinued to  be  the  condition  of  affairs  up  to  the  time  of  the  levy^ 
of  the  attachment  by  defendant  on  February  25,  1891. 

We  do  not  think  the  facts  in  this  case  applicable  to  the  one 
at  bar.  In  the  Harkness  case  the  pretended  transfer  was  made 
at  McCammon^  whilst  the  goods  were  at  Pocatello,  and  no  pre- 
,  tense  of  a  delivery  until  the  next  day.  When  the  pretended  trans- 
fer was  made  the  next  day  there  was  no  appreciable  change 
in  any  of  the  merchandise,  the  clerical  force,  the  control  or  man- 
agement of  the  business,  or  anything  that  would  or  could  give 
the  least  intimation  that  there  had  been  a  change  in  the  owner- 
ship of  the  business. 

Hdllett  V.  Parrish,  6  Idaho,  496,  61  Pac.  109,  cited  by  ap- 
pellant, involved  the  attempted  or  pretended  sale  of  wheat  in 
Nez  Perce  county.  Mr.  Justice  Huston  writes  this  opinion  also- 
and  states  the  facts  as  follows :  "On  the  third  day  of  September,, 
1895,  plaintiffs  being  partners  under  the  firm  name  of  Hallett 
&  Morrison,  purchased  of  one  C.  J.  Landon,  seven  thousand 
bushels  of  0.  K.  No.  1  marketable  wheat,  to  be  delivered  at  top 
of  tramway  on  or  before  sixty  days;  loss  or  damage  by  fire  to 
be  carried  by  the  party  of  the  first  part^  This  sale  was  evi- 
denced by  an  instrument  in  writing  signed  by  C.  J.  Landon, 
attested  with  his  seal,  witnessed  by  Fred  W.  Hallett,  one  of  the 
plaintiffs,  and  acknowledged  before  him  as  notary.  On  the 
twenty-third  day  of  September,  1895,  the  defendant,  as  con- 
stable, levied  an  execution  (issued  by  justice  of  the  peace  of 
said  county  upon  a  judgment  against  C.  J.  Landon)  upon  and 
seized  eight  hundred  sacks  of  wheat  upon  the  premises  and  in. 
the  possession  of  said  G.  J.  Landon.^' 

After  this  statement  of  facts  the  court,  in  summing  up  its 
conclusions,  say:  "There  was  no  delivery  nor  any  attempt  of 
delivery  at  that  time  nor  for  quite  a  period  thereafter.  .  .  .  ^ 
The  evidence  showing  conclusively  that  there  had  been  no  deliv- 
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ery  at  the  time  of  the  sale  by  Landon  to  the  plaintiffs  of  the 
wheat  saed  for  in  this  action  for  any  actaal  or  continued  change 
of  possession  thereof/' 

The  nndisptited  facts  in  the  case  at  bar  do  not  bring  it  witii- 
in  the  rule  laid  down  in  Hallett  v,  Parrish,  It  cannot  be  said 
there  was  no  attempt  at  change  in  possession  of  the  property 
in  controversy  in  the  face  of  the  positive  declaration  of  the 
plaintiff  that  he  immediately  took  possession,  and  so  remained 
in  possession  of  the  property  until  it  was  taken  from  him  by 
tlie  sheriff  by  virtue  of  the  execution. 

Counsel  for  appellant  call  our  special  attention  to  Bassinger 
V.  Spangler,  9  Colo.  176,  10  Pac.  810,  a  Colorado  case.  The 
writer  of  this  opinion,  Mr.  Chief  Justice  Beck^  collected  and  dis* 
cussed  the  decisions  of  a  number  of  states  containing  statutes 
similar  to  our  section  3021,  and  says:  ^'The  argument  that  a 
reasonable  interpretation  must  be  placed  upon  the  statute,  and 
that  impossibilities  should  not  be  required,  is  recognized  by  us 
as  sound.  At  the  same  time  a  purchaser  cannot  be  permitted, 
in  any  case,  to  fold  his  arms  after  making  his  purchase,  take 
no  steps  to  complete  the  sale,  and  have  his  case  excepted  from 
the  rule  by  reason  of  his  good  faith,  and  the  inconvenience  at- 
tending a  substantial  compliance  with  the  statute.  It  is  true, 
as  suggested  by  counsel  for  the  plaintiff  in  error,  that  the  statute 
does  not  require  impossibilities.  A  purchaser  of  two  thousand 
sacks  of  grain  cannot  reasonably  remove  them  all  immediately. 
The  purchaser  of  a  kiln  of  hot  brick  cannot  remove  the  brick 
while  hot.  But  other  acts  can  be  substituted  which  will  ap- 
prise the  community  of  the  change  of  ownership  and  satisfy 
the  demands  of  the  law.^'  The  writer  cites  Lay  v.  Neville,  25 
Cal.  645,  and  quotes  this  language:  '^The  acts  that  will  consti- 
tute a  delivery  will  vary  with  the  different  classes  of  cases,  and 
will  depend  very  much  upon  the  character  and  quantity  of  the 
property  sold,  as  well  as  the  circumstances  of  each  particular 
case.''  This  seems  to  us  to  be  the  correct  rule  and  is  founded 
in  equity  and  reason.  It  was  followed  in  a  recent  case  in  this 
court — Simons  v,  Daly,  9  Idaho,  87,  72  Pac.  507.  Mr.  Justice 
Ailshie,  speaking  for  the  court,  said :  "While  the  evidence  as  to 
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the  'immediate  delivery^  and  'continued  possession'  of  the  prop- 
erty claimed  is  by  no  means  satisfactory,  we  are  not  prepared 
to  say  that  it  is  insufficient  to  support  the  verdict  and  judgment 
Every  presumption  is  in  favor  of  the  judgment  of  a  court  of 
record,  and  error  will  not  be  presumed.  Such  judgment  should 
not  be  disturbed  until  the  appellate  court  is  fully  satisfied  that 
«rror  has  been  committed.  There  was  some  evidence  in  this 
«aae  tending  to  show  that  the  transfer  was  accompanied  by  im- 
mediate delivery  and  followed  by  actual  possession.  The  jury 
evidently  believed  this  evidence,  and  returned  their  verdict  ac- 
<K)rdingly.  We  cannot  disturb  the  judgment  founded  thereon 
upon  the  grounds  of  insufficiency  of  the  evidence.^'  Again, 
£peaking  of  the  question  of  immediate  delivery  and  followed  by 
an  actual  and  continued  change  of  posses  :ion  as  required  by 
aection  3021,  Revised  Statutes,  the  opinion  says:  "While  this 
statute  seems  to  be  very  plain,  and  at  first  thought  it  might  oc- 
cur to  one  that  no  difficulty  or  uncertainty  could  arise  as  to  its 
application,  s'ill,  when  we  come  to  applying  it  to  the  number- 
less facts,  circumstances,  surrounding  conditions,  and  various 
Telatio-^s  which  the  parties  may  sustain  toward  each  other,  the 
problem  accompanying  any  particular  transaction  assumes  a 
much  more  serious  aspect,  and  we  begin  to  question  ourselves  as 
to  what  'immediate  delivery*  and  'actual  possession*  really 
mean.  Certainly  no  fixed  rule  can  be  established  as  a  test  for 
ascertaining  these  results.  An  examination  of  the  numerous 
decisions  of  the  courts  under  statutes  similar  to  our  own  will 
at  once  demonstrate  the  futility  of  such  an  effort.  Tt  must  be 
<jonceded,  we  think,  that  these  are  purely  questions  of  fact  to  be 
determined  by  the  jury  from  the  evidence  in  each  particular 
<»a8e/*  A  number  of  authorities  are  cited  in  support  of  this 
<x)nclusion.  Again,  it  is  said:  "The  evidence  brought  before 
us  in  this  case  is  a  most  forcible  reminder  of  the  difficult  duty 
which  devolves  upon  a  jury  and  trial  court  in  passing  upon 
•evidence  so  close,  unsatisfactory  and  conflicting,  and  amply  il- 
lustrates the  virtue  in  the  oft-repeated  statement  that  the  jury 
And  trial  court  meet  the  witnesses  face  to  face,  and  hear  them 
testify,  and  observe  their  demeanor,  and  are  therefore  in  a 
l)€tter  position  than  the  appellate  court  to  judge  of  the  weight 
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to  be  given  to  eadi  and  every  statement  made.'^  Applying  the 
rules  laid  down  in  this  case  to  the  case  at  bar,  and  what  are  the 
conditioDs?  £We  find  that  the  plaintiff  testifies  that  he  worked 
on  the  McDonald  ranch  for  Frank  Boche  and  his  brother;  that 
he  settled  with  them  and  on  settlement  there  was  $90  due  him 
for  which  he  accepted  a  note  due  the  next  spring — ^he  thinks  in 
May;  that  after  such  settlement  and  after  the  note  was  given, 
he  bought  the  property  in  dispute  and  surrendered  the  note  in 
part  payment  and  assumed  the  payment  of  an  outstanding  note 
of  $33.33,  due  on  the  separator;  that  immediately  after  the  pur- 
chase he  took  possession  of  the  property  and  removed  it  from 
its  place  of  use  on  the  McDonald  ranch  to  the  only  home  he 
had,  which  was  at  the  residence  of  Frank  Roche  in  Salmon. 
He  occupied  the  kitchen  in  Frank  Roche's  house,  and  there  had 
his  trunk  and  this  cream  separator.  So  far  as  the  record  shows, 
all  his  worldly  possessions  were  in  that  room.  We  do  not  think 
the  law  required  him  to  rent  a  room  elsewhere  to  store  his  prop- 
erty in  order  to  give  notice  to  the  creditors  of  Frank  Roche  that 
he  had  bought  this  property.  For  aught  we  know,  this  might 
have  forced  him  to  abandon  his  property,  as  the  rent  of  a  stor- 
age room  until  such  time  as  he  could  use  it  or  dispose  of  it 
might  have  been  in  excess  of  his  ability  to  pay,  with  any  hope 
of  realizing  on  his  purchase.  He  had  removed  it  from  its 
former  place  of  use  to  Salmon  and  stored  it  in  his  room;  and 
we  think  this  was  suflBcient  compliance  with  the  law^ 

A  trial  by  jury  having  been  expressly  waived  by  both  par- 
ties in  open  court,  the  case  was  tried  by  the  court,  which  court 
found  that  the  delivery  and  possession  was  suflScient  to  entitle 
the  plaintiff  to  recover,  and  we  do  not  think  his  findings  and 
judgment  based  upon  the  evidence  should  be  disturbed. 

The  judgment  of  the  lower  court  is  affirmed.  Costs  are 
awarded  to  respondent. 

Sullivan,  C«  J.,  and  Ailshie,  J.,  concur. 
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(October  3,  1904.) 

CLARK  V.  BOSSIER. 
[78  Pac.  368.] 

Pbobatb  Coubts — JuBisDicnoN — ^Vesttt  or  Judgments  aitd  Obdebs 
IN  Mattkbs  or  Pbobate  and  Appointment  or  Guardians. 

1.  Under  the  proyisionB  of  section  21,  article  &  of  the  state  eon^ 
stitntion,  probate  courts  are  made  courts  of  record,  and  are  given 
original  jurisdiction  in  all  matters  of  probate,  settlement  of 
estate,  of  deceased  persons,  and  appointment  of  guardians,  and 
their  orders  and  judgment  in  regard  to  those  matters,  cannot  bfr 
attacked  collaterally. 

2.  The  remedy  for  one  aggrieyed  by  an  order  or  judgment  by  a 
probate  court  in  said  matters  is  in  said  court  by  proper  motion  or 
by  appeaL 

(Syllabus  by  the  court.) 

APPEAL  from  District  Court  of  Lemhi  Coimty.  Honor- 
able J.  M.  Stevens^  Judge. 

Action  collaterally  attacking  the  sale  of  certain  mining  claims 
under  an  order  of  the  probate  court.  Judgment  for  the  de- 
fendants.   Affirmed. 

The  facts  are  stated  in  the  opinion. 

P.  J.  Cowan  and  Redwine  &  Boyd,  for  Appellant. 

Section  2  of  article  5  of  the  constitution  vests  the  judicial 
power  in  all  matters  of  probate,  settlement  of  estates  of  de- 
ceased persons,  and  appointment  of  guardians  upon  the  probate 
courts,  and  it  makes  these  courts  courts  of  record.  It  is  to  be 
here  observed  that  the  constitution  does  not  in  any  place  con- 
.  fer  any  authority  or  jurisdiction  upon  the  probate  judge  in. 
the  matters  enumerated,  but  upon  the  probate  court.  And  in 
line  with  this  authority  the  statutes  of  Idaho,  at  section  5491,. 
provide  that  no  sale  of  any  property  of  an  estate  is  valid  un- 
less made  under  order  of  the  probate  court.  If  the  legislature 
intended  anything  else,  then  this  act,  in  so  far  as  it  attempts 
to  confer  jurisdiction  upon  the  probate  judge,  is  void.  Por> 
obviously,  the  legislature  had  no  authority  to  confer  jurisdic- 
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tion  upon  any  other  tribunal  or  any  other  officer  in  probate  mat- 
ters than  that  designated  by  the  constitution.  {Spencer  Creek 
Water  Co.  v.  Vailejo,  48  Cal.  70 ;  Larco  v.  Casaneuava,  30  Cal. 
^64;  Chollar  M.  Co.  v.  Wilson,  66  Cal.  374,  6  Pac.  670.)  In 
most  states  the  proceedings  for  the  sale  of  real  estate  are  ad- 
versary proceedings.  In  such  proceedings  parties  defendant, 
as  well  as  plaintiff,  are  essential.  As  the  heirs  occupy  the  posi- 
tion of  defending  parties,  the  petition  should  show  who  they 
are,  in  order  that  they  may  be  brought  into  court.  (Freeman 
on  Void  Judicial  Sales,  sec.  11,  citing  Morris  v.  Hogle,  37  111. 
150,  87  Am.  Dec.  243;  Hoard  v.  Hoard,  41  Ala.  590;  Tumey 
V.  Young,  22  111.  253;  Ouy  v.  Pierson,  21  Ind.  18.)  To  ac- 
•quire  jurisdiction  to  act,  to  order,  decree  or  pass  judgment, 
a  court  must  have  jurisdiction  in  two  ways — of  the  thing  in- 
Tolved  and  of  the  persons  interested.  This  is  primary  and 
needs  no  citation  of  authorities  to  support  it.  If  it  fail  in 
«ther  way  to  acquire  jurisdiction  and  that  fact  appears  upon 
ihe  face  of  its  proceedings,  as  in  the  case  at  bar,  its  order,  de- 
<n*ee  or  judgment  is  a  nullity  and  may  be  attacked  at  any  time, 
at  any  place  or  in  any  manner,  either  directly  or  collaterally. 
(19  Am.  &  Eng.  Ency.  of  PI.  &  Pr.,  pp.  924-926;  Black  on 
Judgments,  sec.  270;  King  v.  Rwndleti,  33  Gal.  318;  Ex  parte 
Sawyer,  124  U.  S.  200,  8  Sup.  Ct.  Hep.  482,  31  L.  ed.  402; 
Pryor  v.  Downey,  50  Cal.  388 ;  Gib8(ni  v.  Roll,  27  111.  88,  30 
111.  172;  Root  V.  McFerrin,  37  Miss.  17;  Bloom  v.  Burdick, 
1  Hill,  134;  Townsend  v.  Tallant,  33  Cal.  45,  91  Am.  Dec.  617.) 
When  one  party  has  acquired  the  legal  title  to  property  to  which 
another  has  a  better  right,  a  court  of  equity  will  convert  him 
into  a  trustee  of  the  true  owner,  and  compel  him  to  convey 
ihe  legal  title.  (Monroe  Cattle  Co.  v.  Becker,  147  TJ.  S.  47, 
13  Sup.  Ct.  Bep.  217,  37  L.  ed.  72;  Turner  v.  Sawyer,  150  U. 
S.  578,  14  Sup.  Ct.  Rep.  192,  37  L.  ed.  1189;  Cunningham  v. 
Ashley,  55  U.  S.  (14  How.)  377,  14  L.  ed.  462.)  The  proper 
relief  is  not  the  amendment  of  the  patent,  but  a  decree  compel- 
ling conveyance  to  rightful  owner.  {Silver  v.  Ladd,  74  U.  S. 
219,  19  L.  ed.  138;  Wilson  v.  Castro,  31  CaL  421;  BludwoHh 
V.  Lake,  33  Cal.  256 ;  Haven  v.  Haws,  63  Cal.  452 ;  Salmon  v. 
Symonds,  30  Cal.  307.)     Upon  the  question  as  to  whether  the 
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court  should  consider  the  original  complaint  and  first  amended 
complaint  as  a  part  of  the  record,  we  desire  to  cite  the  court 
to  the  following  cases  which  hold  that  those  papers  have  per* 
formed  their  function  in  the  case  when  the  amended  pleading 
is  filed  and  that  thereafter  all  proceedings  are  based  upon  the 
amended  pleading:  Wooddy  v.  Jamieson,  4  Idaho,  452,  40 
Pfic.  61;  People  v.  Hunt,  1  Idaho,  436;  Barber  v,  Reynolds, 
33  Cal.  497. 

John  H.  Padgham,  W.  B.  Hevbum  and  John  P.  Gray,  for 
Eespondents. 

Upon  the  validity  of  the  sales  of  the  property  of  deceased 
persons  depend  many  of  the  titles  to  the  realty  in  every  state. 
There  has  been  many  times  in  the  growth  of  our  system  of 
jurisprudence  when  the  courts  have  required  the  strict  com- 
pliance with  the  technical  rules  and  regulations  of  the  stat- 
utes in  order  to  make  these  sales  valid,  but  the  injustice  and 
the  danger  and  inconvenience  which  arose  from  this  strict  ad- 
herence to  the  requirements  of  the  statutes  has  resulted  in  a 
more  just  rule,  and  one  which  has  received  its  strongest  ap- 
probation in  the  decisions  of  the  supreme  court  of  the  United 
States,  and  which  has  now  been  followed  and  approved  by  the 
courts  of  practically  all  of  the  states.  The  rule  in  substance 
is :  That  the  decree  of  the  probate  court,  where  it  has  jurisdic- 
tion of  the  thing,  cannot  be  attacked  for  irregularities  in  the 
exercise  of  that  jurisdiction  except  in  that  court  alone,  or  on 
an  appeal  from  its  decision.  The  great  weight  of  modern  au- 
thority holds  that  the  same  verity  must  attach  to  the  judgments 
of  probate  courts  as  to  the  judgments  of  any  other  courts,  and 
under  our  constitution,  within  the  domain  of  their  jurisdiction 
over  probate  matters,  they  are  not  more  limited  than  is  the 
district  court  in  the  exercise  of  its  original  jurisdiction  in 
common-law  and  equity  cases.  (Orignon  v.  Astor,  2  How.  319, 
11  L.  ed.  283.)  A  court  of  general  jurisdiction  is  one  whose 
judgment  is  conclusive  and  which  is  competent  to  decide  on 
its  own  jurisdiction  and  exercise  it  to  a  final  judgment  without 
setting  forth  the  evidence.  The  record  of  such  a  court  is  ab- 
solute verity.     Such  a  court  is  the  probate  court  of  this  state. 
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(Gray's  Admr.  v.  Cruise,  36  Ala.  662;  Olendenning  v.  Jfc- 
Nutt  1  Idaho,  592;  Homer  v.  Bank,  1  Ind.  130,  48  Am.  Dec. 
358;  Hanna  v.  Yocum,  17  111.  388.)  In  no  court  has  the  ques- 
tion of  the  validity  of  the  sale  of  the  property  of  a  deceased 
person  received  the  thoughtful  and  careful  consideration  which 
has  been  given  to  the  question  by  the  supreme  court  of  the 
United  States.  (Thompson  v.  Tolmie  et  al.,  2  Pet  167,  7 
L.  ed.  381,  decided  in  1829;  2  Pet.  169,  7  L.  ed.  385;  Jenkins 
V,  Stanley,  11  Mass.  227;  Beauregard  v.  New  Orleans,  18  How, 
603,  15  L.  ed.  469.)  In  the  orphans'  court  and  all  the  courts 
which  have  power  to  sell  the  estates  of  decedents,  their  action 
operates  on  the  estate,  not  on  the  heirs  of  the  intestate.  A 
purchaser  claims  not  their  title,  but  one  paramount.  The  es- 
tate passes  by  operation  of  law.  (Stoddard  v.  Chambers,  2 
How.  310,  11  L.  ed.  280;  McPherson  v.  Cunliff,  11  Serg.  &  E. 
426;  Wyman  v.  Campbell,  6  Port.  219,  249;  Cooper  v.  Rey- 
nolds,  10  Wall.  308,  19  L.  ed.  931;  Hail  v.  Law,  102  U.  S. 
461,  26  L.  ed.  217;  Davis  v.  Oaines,  104  U.  S.  386,  26  L.  ed. 
758.)  A  sale  cannot  be  collaterally  attacked  for  failure  of  the 
administrator  to  give  the  statutory  notice  of  sale.  (MatheW' 
son's  Heirs  v,  Hearin,  29  Ala.  210;  McNa/re  v.  Hunt,  5  Mo. 
301;  Tutt  V.  Boyer,  51  Mo.  425;  Capt  v.  Stubbs,  68  Tex.  222, 
4  S.  W.  467;  Spurgen  v.  Bowers,  an  Iowa  case,  reported  in 
82  Iowa,  187,  47  N.  W.  1029.)  The  confirmation  or  approval 
of  the  sale  by  the  court  is  the  judicial  ascertainment  of  its  va- 
lidity and  legality,  and  the  decree  so  made  cannot  thereafter  in 
any  collateral  proceeding  be  questioned.  (Woemer  on  American 
Law  of  Administration,  sec.  478 ;  Florentine  v.  Barton,  2  Wall. 
216, 17  L.  ed.,  783 ;  Dams  v.  Oaines,  104  TJ.  S.  391, 26  L.  ed.  759 ; 
Mathews  v.  Densmore,  109  TJ.  S.  220,  3  Sup.  Ot.  Bep.  126,  27  L. 
ed.  913 ;  Holmes  v.  Oregon  £  Cal.  R.  Co.,  9  Fed.  236,  7  Saw.  380 ; 
McArthur  v.  Allen,  3  Fed.  322 ;  Daily  v.  Doe,  3  Fed.  916 ;  Lorch 
V,  Aultman,  75  Ind.  166;  Bamett  v.  Van  Meter,  7  Ind.  App.  45, 
33  K  E.  670;  Cooper  v.  Sunderland,  3  Iowa,  114,  66  Am.  Dec. 
62;  Howard  v,  Moore,  2  Mich.  234;  Lafferty  v.  People's  Sav. 
Bank,  76  Mich.  35,  43  N.  W.  39.)  While  the  direct  question 
now  before  the  court  has  not  been  expressly  determined  or 
strictly  put  before  this  court  heretofore,  the  decisions  of  the 
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court  in  the  cases  of  Olendenning  v,  McNutt,  1  Idaho,  592, 
and  State  ex  rel,  Chemung  Min.  Go.  v.  Gunningham,  6  Idaho, 
113,  53  Pac.  451,  announce  the  adherence  of  this  court  to  the 
rule  of  the  supreme  court  of  the  United  States.  (People  ex  rel. 
Chemung  Min.  Co.  v.  Cunningham,  6  Idaho,  113,  53  Pac. 
451.)  Subdivision  8  of  section  3862  of  the  Bevised  Statutes  of 
Idaho  gives  to  every  court  the  power  to  amend  and  control  its 
proposed  orders  so  as  to  make  them  conformable  to  law  and  jus- 
tice. This  court  has  held  that  this  is  a  power  which  the  pro- 
bate court  may  exercise.  (People  ex  rel,  Chemung  Uin.  Co.  v. 
Cunningham,  supra.)  When  a  plaintiff  comes  into  a  court  of 
equity  alleging  title  in  fee  to  land  to  be  in  the  defendant  and  asks 
that  such  title  be  surrendered  to  him,  it  is  incumbent  upon  such 
plaintiff  to  offer  to  do  all  the  equity  that  lies  in  his  power. 
Appellants  have  offered  to  do  only  a  small  part  of  what  they 
can  do  or  should  do;  they  have  not  offered  to  pay  respondents 
for  the  assessment  work  done  on  the  mining  claims;  the  peti- 
tion for  sale  said  it  was  necessary,  and  the  order  of  sale  re- 
quired it  to  be  done;  they  have  not  offered  to  pay  for  such  per- 
manent improvements  as  may  have  been  placed  on  said  ground 
by  respondents,  and  owing  to  the  importance  of  this  point,  it 
may  not  be  improper  to  say  that  they  know  that  a  large  amount 
of  money  has  been  expended  on  said  mining  claims  by  respond- 
ents in  such  improvements;  their  offer  to  surrender  the  pur- 
chase price  paid  to  the  administrator  is  upon  condition  and  not 
absolute,  as  it  should  be,  and  their  offer  to  reimburse  and  pay 
to  respondents  such  sums  of  money  as  were  expended  in  pro- 
curing the  patent  deed  is  also  upon  condition.  (United  States 
V.  White,  17  Fed.  565 ;  Davis  v.  Gaines,  104  TJ.  S.  386,  26  L. 
ed.  757;  Oalbraith  v.  Tracy,  153  111.  54,  46  Am.  St.  Bep.  867, 
38  N.  E.  937,  28  L.  B.  A.  129;  Brown  v.  Buck,  75  Mich.  274, 
13  Am.  St.  Bep.  438,  42  N.  W.  827,  5  L.  B.  A.  226.)  In 
Wolferm^n  v.  Bell,  8  Wash.  140,  35  Pac.  603,  the  same  court 
held  "that  the  heir  cannot  maintain  ejectment,  for  the  reason 
that  the  real  estate  is  in  possession,  actual  or  constructive,  of 
the  administrator,  and  he  should  not  be  allowed  an  action  to 
quiet  title,  for  the  reason  that  it  is  the  duty  of  the  adminis- 
trator to  take  every  step  necessary  to  protect  the  interests  of 
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the  estate,  and  no  complete  title,  even  of  an  equitable  nature, 
descends  to  the  heir  so  as  to  be  available  to  him  during  the 
progress  of  the  administration/^  The  petition  being  suflBcient, 
the  probate  court  then  obtained  jurisdiction  of  the  subject  mat- 
ter. The  court  having  jurisdiction  of  the  subject  matter  by 
the  petition,  we  claim  that  all  proceedings  thereunder  in  that 
court  are  conclusive  on  appellants  until  set  aside  by  some  di- 
rect proceeding  for  that  purpose.  If  the  court  thus  having 
jurisdiction  errs  in  its  subsequent  proceedings  in  such  cases, 
it  is  error  reviewable  only  on  appeal,  or  some  direct  proceeding 
to  set  aside,  and  cannot  be  questioned  in  any  collateral  proceed- 
ing. {Hall  V.  Law,  102  TJ.  S.  461,  26  L.  ed.  217;  State  v.  Mc- 
Olynn,  20  Cal.  233,  81  Am.  Dec.  118;  Stuart  v.  Allen,  16  Cal. 
474,  76  Am.  Dec.  551;  Comett  v.  Williams,  20  Wall.  226,  22 
L.  ed.  254 ;  Betrian  v.  Rogers,  43  Fed.  467 ;  Batcher  v.  Satcher, 
41  Ala.  26,  91  Am.  Dec.  498 ;  Weems  v.  Masterson,  80  Tex.  45, 
15  S.  W.  590;  11  Ency.  of  Law,  2d  ed.,  p.  1120.)  Since  the 
constitution  of  Idaho  gave  probate  courts  original  jurisdiction 
in  all  matters  of  probate,  all  its  orders  and  decrees  have  full 
force  and  effect  until  set  aside  on  appeal  or  on  motion  in  that 
court.  If  a  void  sale  was  made  of  the  land  in  question,  the 
probate  court  could  have  set  it  aside  at  any  time  upon  proper 
application.  {Bland  v,  Bowie,  53  Ala.  152;  Peitvs  v.  Mc^ 
Clannahan,  52  Ala.  55;  Smith  v.  Floumoy,  47  Ak.  345.) 

SULLIVAN',  C.  J. — This  action  was  brought  to  declare  a 
trust  and  compel  the  conveyance  of  two  mining  claims  situated 
in  Lemhi  county,  and  located  and  known  as  the  Burlington  and 
U.  P.  claims. 

It  is  alleged  in  the  complaint  that  David  N.  Clark  was  the 
original  locator  of  said  two  mining  claims,  and  that  he  died 
intestate  on  January  25,  1900,  leaving  the  plaintiffs  as  his  heirs 
at  law;  that  said  Clark  was  a  resident  of  Lemhi  county,  and 
that  his  heirs  were  all  nonresidents  of  the  state  of  Idaho;  that 
on  or  about  the  twenty-ninth  day  of  January,  1900,  the  public 
administrator  of  said  county  was  appointed  and  duly  qualified 
as  the  administrator  of  the  estate  of  said  deceased ;  that  as  such 
administrator  he  filed  his  final  account  in  said  matter,  in  the 
Idaho,   Vol.    10—23 
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probate  court  of  said  county,  showing  thereby  that  all  of  the 
debts  of  said  decedent  and  the  expenses  of  said  administration 
had  been  paid,  and  that  there  was  still  a  surplus  remaining  in 
said  administrator's  hands  arising  from  the  sale  of  the  personal 
property  of  said  estate;  that  a  decree  of  distribution  had  been 
made  in  said  matter;  that  the  plaintiffs  are  citizens  of  the 
United  States.  Then  follows  a  description,  by  metes  and 
bounds,  of  said  mining  claims.  It  is  then  alleged  that  on  the 
twenty-eighth  day  of  August,  1900,  after  the  probate  court  of 
Eaid  county  had  adjourned  its  August,  1900,  term,  the  said 
administrator  filed  with  the  clerk  of  said  court,  a  petition  pray- 
ing that  said  mining  claims  be  sold;  that  thereupon  the  court 
made  an  order  to  show  cause  why  an  order  of  sale  should  not 
be  made  in  said  matter,  and  fixed  the  seventeenth  day  of  Sep- 
tember, 1900,  as  the  time  for  hearing  said  matter;  that  on  said 
date,  said  matter  was  heard,  and  an  order  was  made  authoriz- 
ing said  administrator  to  sell  said  mining  claims;  it  is  also 
alleged  that  said  orders  were  made  during  the  vacation  of  said 
court  and  not  during  term  time  thereof;  that  on  said  seven- 
teenth day  of  September,  1900,  the  administrator  made  and 
executed  a  deed  purporting  to  convey  the  title  to  said  mining 
claims  to  the  defendant  Bossier;  that  by  reason  of  said  proceed- 
ings and  said  deed,  and  by  permission  given  him  by  said  ad- 
ministrator, the  said  Bossier,  claiming  to  be  a  successor  in  in- 
terest to  said  mining  claims,  under  and  by  virtue  of  said  pro- 
ceedings, took  possession  of  said  mining  claims  and  still  con- 
tinues, with  his  codefendant,  to  hold  and  occupy  the  same.  A 
copy  of  the  petition  for  sale,  and  a  copy  of  the  order  of  sale, 
are  attached  to  the  complaint  and  made  a  part  thereof. 

It  is  further  alleged  that  said  order  of  sale  was  made  and 
procured  without  giving  notice  of  said  order  to  show  cause  as 
required  by  the  laws  of  this  state;  and  that  said  heirs  had  no 
personal  knowledge  of  any  kind  of  said  proceedings;  that  not 
more  than  twenty  days  elapsed  from  the  date  of  making  said 
order  to  show  cause,  and  the  date  of  making  the  order  of  sale; 
that  said  petition  was  filed  and  the  said  order  to  show  cause  is- 
sued, and  the  order  of  sale  was  made  by  the  judge  of  said 
court  at  chambers,  and  not  in  open  court;  and  that  the  price 
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obtained  for  said  mining  claims  was  grossly  inadequate;  fhat 
said  petition  fails  to  state  that  a  sale  of  the  said  property  was 
desired  or  was  necessary  to  pay  debts,  expenses  of  administra- 
tion, or  family  allowances,  and  failed  to  state  the  condition, 
situation  or  value  of  the  real  estate  sought  to  be  sold,  or  any 
sufficient  reason  why  the  sale  was  desired;  that  by  reason  there- 
of, neither  the  said  court  nor  the  judge  thereof  acquired  juris- 
diction to  order,  approve,  permit  or  confirm  said  sale;  that  by 
reason  thereof,  and  by  reason  of  the  failure  of  said  administra- 
tion to  give  the  said  heirs  any  personal  notice  of  the  hearing 
of  the  order  to  show  cause,  and  by  reason  of  the  failure  of  said 
administrator  to  give  published  notice  of  said  order  to  show 
cause,  required  by  law  in  such  cases,  and  by  reason  of  the  fact 
that  only  twenty  days  elapsed  between  the  filing  of  said  peti- 
tion and  the  hearing  of  the  order  to  show  cause,  and  by  rea- 
son of  the  fact  of  the  filing  of  said  petition,  the  issuing  of 
said  order  to  show  cause,  and  the  making  of  said  order  of  sale 
during  the  vacation  of  said  court,  and  by  reason  that  no  notice 
of  the  intended  sale  of  said  property  was  given,  the  said  order 
of  sale,  and  deed  and  all  the  proceedings  in  reference  to  the 
attempted  sale  of  said  property  were,  and  each  of  them  was, 
void  and  of  no  effect,  and  transferred  no  title  or  interest  in 
said  mining  claims  to  said  Bossier. 

It  is  further  alleged  that  said  Bossier  made  application  to 
the  proper  United  States  office  for  a  patent  for  said  mining 
claims,  and  prosecuted  said  application  for  patent  to  comple- 
tion, and  made  final  payment  therefor  on  the  sixth  day  of  May, 
1901,  and  received  a  final  certificate  of  purchase  therefor;  that 
said  proceedings  for  patent  are  wrongful  and  in  fraud  of  plain- 
tifiPs  rights;  that  by  reason  of  all  of  said  facts  said  Bossier  took 
the  title  to  said  mining  claims  in  trust  for,  and  charged  with 
the  superior  rights  of  the  plaintiffs^  and  that  as  trustee  of 
plaintiffs,  he  is  in  duty  bound  to  convey  the  said  mining  claims 
to  the  plaintiffs. 

It  is  further  alleged  that  said  Bossier  transferred  an  undi- 
vided one-half  interest  in  and  to  said  mining  claims  to  his  co- 
defendants,  Charles  and  Horace  Soule,  and  that  said  codefend- 


Digitized  by  VjOOQIC 


356  Clark  v.  HoaeiEB.  [10  Idaho, 

Opinion  of  the  Court — SuUivan,  C.  J. 

Ants  had  full  knowledge  of  plaintiff's  right  and  title  to  said 
mining  claims;  that  plaintiffs,  and  each  of  them,  had  received 
no  knowledge  or  notice  of  said  probate  court  proceedings  for 
the  attempted  sale  of  said  claims,  and  had  no  knowledge  or 
notice  of  said  application  for  patent,  prior  to  the  month  of 
July,  1901 ;  that  plaintiffs,  or  either  of  them,  have  not  received 
or  accepted  any  part  of  the  purchase  price  paid  by  said  Bossier 
to  said  administrator  for  said  mining  claims,  and  offer  to  as- 
sign and  surrender  to  defendants  all  claim  to  said  amount,  in 
case  of  a  restoration  of  said  property  to  them. 

By  the  fifteenth  paragraph  of  the  complaint  the  plaintiffs 
offer  to  reimburse  and  pay  defendant  Bossier  such  sums  of 
money  as  have  been  necessarily  expended  by  them  in  securing 
the  paramount  title  of  the  United  States  to  said  mining  claims, 
upon  the  execution  and  delivery  of  a  proper  deed  by  defend- 
ants, conveying  said  property  to  plaintiffs. 

Then  follows  a  proper  prayer  covering  the  allegations  of  the 
complaint  The  defendants,  Charles  H.  and  Horace  W.  Soule, 
demurred  to  the  complaint  on  the  ground  that  it  did  not  state 
facts  sufficient  to  constitute  a  cause  of  action,  and  the  defend- 
ant Bossier,  demurred  on  the  same  ground,  and  also  on  the 
ground  that  the  court  had  no  jurisdiction  of  the  subject  matter 
of  the  action,  which  demurrers  were  sustained  by  the  court, 
and  judgment  of  dismissal  entered. 

This  appeal  is  from  the  judgment.  The  error  relied  upon 
is  the  order  sustaining  said  demurrers  and  the  entry  of  judg- 
ment of  dismissal. 

It  is  contended  by  counsel  for  appellants  that  neither  the 
probate  court  nor  the  judge  thereof  ever  acquired  any  juris- 
diction to  order  a  sale  of  the  said  mining  claims  for  three  rea- 
sons: 1.  That  the  petition  was  insufficient  to  give  the  court 
or  the  judge  thereof  jurisdiction ;  2.  That  none  of  the  proceed- 
ings were  conducted  in  open  court,  but,  on  the  contrary,  were 
held  by  the  judge  at  chambers  during  vacation;  and  3.  That 
Ihe  appellants  were  nonresidents,  and  the  notice  to  show  cause 
^was  not  served  personally;  that  the  time  fixed  for  the  hearing 
-was  only  twenty  days  from  the  date  of  filing  the  petition  and 
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making  the  order,  when  the  statute  requires  not  less  than  three 
weeks^  notice,  and  there  was  no  publication  of  the  order  to  show 
cause  for  three  successive  weeks,  as  required  by  the  statute. 

In  our  view  of  the  case,  it  is  not  necessary  for  us  to  pass 
upon  the  objections  above  stated. 

It  is  contended  by  counsel  for  the  respondents  that  the  dis- 
trict court  has  no  jurisdiction  to  entertain  this  action.  It  is 
contended  that  the  provisions  of  our  constitution  and  our  stat- 
utes, and  the  decisions  of  the  supreme  court  of  the  United 
States,  and  of  the  supreme  court  of  many  of  the  states  of  the 
Union  hold  the  correct  rule  to  be  that  the  decree  of  a  probate 
court,  where  it  has  jurisdiction  of  the  thing,  cannot  be  attacked 
for  irregularities  in  the  exercise  of  that  jurisdiction,  except  in 
that  court  alone,  or  on  an  appeal  from  its  decision. 

It  must  be  admitted  that  this  action  is  a  collateral  attack 
upon  the  judgment  or  decree  of  the  probate  court,  ordering  and 
confirming  the  sale  of  said  mining  claims.  Section  21  of  article 
5  of  our  state  constitution  provides,  inter  alia,  that  ''The  pro- 
bate courts  shall  be  courts  of  record,  and  shall  have  original 
jurisdiction  in  all  matters  of  probate,  settlement  of  estates  of 
deceased  persons,  and  appointment  of  guardians.*' 

The  probate  court  of  Lemhi  county  had  jurisdiction  of  the 
property  of  said  David  N.  Clark,  deceased,  situated  within  said 
county,  as  jurisdiction  is  given  to  it  by  said  provision  of  the 
constitution,  and  by  the  laws  of  the  state.  No  question  is 
raised  concerning  the  initiation  of  administration  and  appoint- 
ment of  an  administrator.  The  appellants  are  here  objecting 
to  the  erroneous  exercise  of  jurisdiction  in  making  the  order  of 
sales.  Counsel  for  appellants  contend  that  probate  courts  in 
this  state  are  courts  of  inferior  and  limited  jurisdiction,  and 
that  its  jurisdiction  to  make  any  order  or  decree,  or  enter  any 
judgment,  must  be  shown  on  the  face  of  the  proceedings,  and 
cites  Ethol  v.  Nicholls,  1  Idaho,  741,  and  a  number  of  early 
California  cases.  We  have  examined  those  authorities  and  are 
not  inclined  to  follow  the  rule  laid  down  by  them,  and  expressly 
overrule  the  case  of  Ethol  v,  Nicholls,  supra.  As  we  under- 
stand it,  the  great  weight  of  modem  authorities  hold  that  the 
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same  verity  must  attach  to  the  judgments  of  probate  courts  in 
all  matters  of  probate,  settlement  of  estates  of  deceased  persons, 
and  the  appointment  of  guardians,  as  to  the  judgments  of  any 
other  courts  of  general  jurisdiction,  and  clearly,  under  the  pro- 
visions of  our  constitution,  the  probate  courts  of  this  state  are 
not  limited  in  their  jurisdiction  over  probate  matters,  no  more 
than  are  the  district  courts  of  this  state  in  the  exercise  of  their 
original  jurisdiction  in  common  law  and  equity  cases.  The 
decision  of  Chignon  v.  Astor,  2  How.  (U.  S.)  319,  11  L.  ed. 
283,  clearly  distinguishes  between  courts  of  original,  general 
jurisdiction,  the  judgments  of  which  import  verity,  and  courts 
of  limited  and  special  jurisdiction  wherein  the  proceedings  must 
show  the  jurisdiction  upon  the  face  thereof. 

In  defining  courts  of  original  and  general  jurisdiction,  the 
court  in  that  case  says :  "These  principles  are  settled  as  to  the 
courts  of  record  which  have  original,  general  jurisdiction  over 
any  particular  subjects;  they  are  not  courts  of  special  or  lim- 
ited jurisdiction.  They  are  not  inferior  courts  in  the  technical 
sense  of  the  term,  because  an  appeal  lies  from  their  decision." 
A  court  of  general  jurisdiction  is  one  whose  judgment  is  con-^ 
elusive,  until  modified  or  reversed  on  direct  attack,  and  which 
court  is  competent  to  decide  on  its  own  jurisdiction,  and  exer- 
cise it  to  a  final  judgment,  without  setting  forth  the  evidence. 
The  record  of  such  a  court  is  absolute  verity.  The  probate 
court  of  this  state,  as  far  as  its  jurisdiction  in  regard  to  pro- 
bate and  guardian  matters  is  concerned,  is  such  a  court.  (Idaho 
const.,  art.  5,  sec.  21;  Orignon  v,  Astor,  supra;  Gray's  Admr. 
V.  Cruise,  36  Ala.  562 ;  Olendenning  v,  McNutt,  1  Idaho,  529 ; 
Horner  v.  Bank,  1  Ind.  130,  48  Am.  Dec.  358 ;  Banna  v.  Yocum, 
17  111.  388.): 

As  the  probate  court  had  jurisdiction  of  the  estate — ^the  sub- 
ject matter — jurisdiction  of  the  proceedings  and  jurisdiction 
to  make  the  orders  complained  of,  they  cannot  be  collaterally 
attacked  as  is  sought  to  be  done  in  this  action.  The  remedy 
was  by  appeal  from  the  order  of  the  probate  court,  or  motion, 
or  other  proceedings  in  that  court  to  set  aside  the  orders  com- 
plained of.     In  section  61  of  Van  Fleet  on  Collateral  Attack, 
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it  ifl  said:  '^The  test  of  jurisdiction  ....  is  whether  the  tri- 
bunal has  power  to  enter  upon  the  inquiry  and  not  whether 
its  conclusions  in  the  course  of  it  were  right  or  wrong'';  and  in 
quoting  from  a  Wisconsin  case  it  is  there  said:  '^ad  the  court 
or  tribunal  the  power  under  any  circumstances  to  make  the 
order  or  perform  the  act?  If  this  be  answered  in  the  affirma- 
tive, then  its  decision  upon  those  circumstances  becomes  final 
and  conclusive  until  reversed  by  a  direct  proceeding  for  that 
purpose.'*  (See  Thompson  v.  Tolmie  ei  ah,  2  Pet.  157,  7  L. 
ed.  381.) 

Judge  Baldwin,  speaking  for  the  court,  concludes  his  very 
able  reasoning  in  favor  of  the  rule  there  laid  down  as  follows: 
"We  do  not  deem  it  necessary  now,  or  hereafter,  to  retrace  the 
reasons  or  authorities  on  which  the  decisions  of  this  court  in 
that,  or  the  cases  which  preceded  it,  rested.  They  are  founded 
on  the  oldest  and  most  sacred  principles  of  the  common  law. 
Time  has  consecrated  them.  The  courts  of  the  states  have 
followed  them,  and  this  court  has  never  departed  from  them. 
They  are  rules  of  property  on  which  the  repose  of  the  country 
depends.  Titles  acquired  under  the  proceedings  of  courts  of 
competent  jurisdiction  must  be  deemed  inviolable  in  collateral 
action,  or  none  can  know  what  is  his  own;  and  there  are  no 
judicial  sales  around  which  greater  sanctity  ought  to  be  placed 
than  those  made  of  the  estates  of  decedents  by  order  of  these 
courts  to  whom  the  laws  of  the  state  confide  full  jurisdiction 
over  the  subjects.''  (Beauregard  v.  New  Orleans,  18  How.  503, 
15  L.  ed.  469;  Davis  v.  Oaines,  104  U.  S.  386,  26  L.  ed.  757; 
Thaw  V.  Ritchie,  136  U.  S.  519,  10  Sup.  Ct  Rep.  1037,  34  L. 
ed.  531.) 

It  was  held  in  Mathewson's  Heirs  v.  Hearin,  29  Ala.  210, 
that  a  sale  cannot  be  collaterally  attacked  for  failure  of  the 
administrator  to  give  the  statutory  notice  of  the  sale,  and  in 
Tutt  V.  Boyer,  51  Mo.  421,  that  the  approval  by  the  probate 
court  of  an  administrator's  deed  cannot  be  collaterally  im- 
peached.    (Spurgin  v.  Bowers,  82  Iowa,  187,  47  N.  W.  1029.) 

In  Ryan  v.  Fergusson,  3  Wash.  356,  28  Pac.  910,  the  supreme 
court  of  Washington  held  that  an  administrator's  sale  was  a 
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proceeding  in  rem  to  which  all  the  world  are  parties,  and  that 
it  cannot  be  collaterally  attacked  for  irregularities.  (See,  also, 
on  this  point,  Mason  v.  Wait,  6  111.  (4  Scam.)  127;  Gibson  v. 
Bolh  27  111.  88,  81  Am.  Dec.  219;  Campbell  v.  Harmon,  43  111. 
18;  Moore  v.  Porter,  51  Wis.  497,  8  N.  W.  364.  See,  also, 
Kelly  V.  West,  80  N.  Y.  189.) 

Cases  are  found  in  the  courts  of  last  resort  of  several  of  the 
states,  which  hold  that  no  presumptions  are  allowed  in  favor  of 
probate  courts;  that  nothing  is  intended  to  be  within  their 
jurisdiction  which  does  not  afBrmatively  appear  on  the  face  of 
the  record;  that  the  record  must  show  the  existence  of  every 
fact  which  was  necessary  to  authorize  the  judgment,  or  such 
judgment  is  void  when  questioned,  either  directly  or  collater- 
ally. That  doctrine  is  held  in  five  or  six  of  the  states  where 
probate  courts  are  held  to  be  inferior  tribunals,  and  of  special 
and  limited  jurisdiction.  Cases  so  holding  are  found  in  Cali- 
fornia, Connecticut,  Mississippi,  Colorado,  Florida,  Oregon  and 
Pennsylvania.  (See  Woemer  on  American  Law  of  Admin- 
istration, sec.  488.) 

In  the  case  of  Burriss  v.  Kennedy,  108  Cal.  331,  41  Pac.  458, 
it  would  appear  that  the  California  supreme  court  is  veering 
around  in  favor  of  the  decided  weight  of  authority  upon  the 
question  here  under  consideration.  In  that  case  the  court  holds 
that  there  are  the  same  presumptions  in  favor  of  the  validity  of 
a  decree  of  a  superior  court,  sitting  in  probate  in  proceedings 
for  the  sale  of  a  decedent's  lands,  as  a  judgment  at  common  law. 
But  be  that  as  it  may,  under  the  provisions  of  the  constitution 
of  the  state  of  Idaho,  above  quoted,  the  probate  courts  of  this 
state  are  made  courts  of  record,  and  are  given  original  juris- 
diction of  all  matters  of  probate,  settlement  of  estates  of  de- 
ceased persons,  and  appointment  of  guardians,  and  their  judg- 
ment and  decrees  in  those  matters  cannot  be  collaterally  at- 
tacked.    (See  Stow  v.  Schiefferly,  120  CaL  609,  52  Pac.  1000.) 

In  section  478  of  Woerner  on  American  Law  of  Administra- 
tion, it  is  stated  that  confirmation  or  approval  of  the  sale  by 
the  court  for  the  judicial  ascertainment  of  its  validity  and  legal- 
ity, and  the  decree  so  made,  cannot  thereafter  in  any  collat- 
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eral  proceeding  be  questioned,  except  in  those  states  in  which 
judgments  of  the  probate  courts  are  collaterally  assailable.  The 
confirmation  operates  to  cure  previous  irregularities  in  the 
proceedings.  Section  448  of  the  last  cited  authority  enumerates 
the  several  states  that  have  adopted  the  common  rule  and  those 
that  have  adopted  the  other.  The  remedy  of  the  appellants 
in  this  matter  was  in  the  probate  court  either  by  appeal  or 
otherwise,  from  its  order  or  judgment. 

For  the  reasons  above  stated,  the  judgment  of  the  court  be- 
low must  be  affirmed,  and  it  is  so  ordered.  The  costs  of  thia 
appeal  axe  awarded  to  the  respondents. 


Ailshie^  J.,  concurs. 


(December  7,  1904.) 

KAELSON  V.  HANSON  &  KAELSON  SAWMILL  COM- 

PANY. 

[7S  Pac.  lOSO.] 

Wife's  Sepasatb  Pbofkbtt— Saic  or  Sspabatb  Pbopkrtt— Recovkrt 

or  PUBCUASS  PUCE. 

1.  Where  the  wife  sells  her  separate  property  without  joining 
her  husbanfl  in  an  instrument  in  writing  conveying  the  same, 
as  provided  by  section  2498,  Revised  Statutes,  and  the  purchaser 
receives,  uses  and  consumes  the  property  and  is  thereafter  sued 
for  the  purchase  price,  he  is  estopped  from  interposing  the  de- 
fense that  the  contract  of  sale  was  not  entered  into  in  the  man- 
ner pointed  out  by  the  statute. 

2.  Section  2498,  Revised  Statutes,  was  enacted  primarily  for 
the  protection  of  the  wife  against  fraud  and  duress,  and  was  not 
intended  as  a  shield  for  the  defense  of  those  who  would  cheat  and 
swindle  her. 

(Syllabus  by  the  court.) 

APPEAL  from  the  District  Court,  Latah  County.  Honor- 
ahle  Edgar  C.  Steele,  Judge. 

Action  on  contract  to  recover  the  purchase  price  for  a  quantity 
of  sawlogs.  From  a  judgment  of  nonsuit  and  an  order  deny- 
ing a  motion  for  a  new  trial,  plaintiff  appeals.    Beversed. 
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Argument  for  Respondents. 

The  facts  are  stated  in  the  opinioiL 

Stewart  S.  Denning,  for  Appellant^  cites  no  authorities  upon 
the  question  decided  by  the  court 

Orland  &  Smithy  for  Bespondents. 

Section  2498,  Eevised  Statutes  of  1887,  provides  that:  'The 
husband  has  the  management  and  control  of  the  separate  prop- 
erly of  the  wife  during  the  continuance  of  the  marriage,  but 
no  sale  or  other  alienation  of  any  part  of  such  property  can  be 
made,  nor  any  lien  or  encumbrance  created  thereon,  unless  an 
instrument  in  writing  signed  by  the  husband  and  wife,  and 
acknowledged  by  her  upon  an  examination,  separate  and  apart 
from  the  husband,  as  upon  a  conveyance  of  real  estate/^  By 
this  section  the  husband  has  the  management  and  control  of  the 
wife's  separate  property,  by  force  of  the  law  of  this  state,  during 
the  continuance  of  the  marriage  relation,  but  without  the  power 
of  alienation.  This  whole  section  is  mandatory,  fixing  the 
status  of  the  separate  property  of  a  married  woman.  It  not 
only  limits  the  husband's  right  to  sell  or  encumber  it,  but  pro- 
vides the  only  method  by  which  the  separate  property  of  a 
married  woman  may  be  sold  and  conveyed.  The  wife  has  not 
the  power  or  right  to  sell,  any  more  than  has  the  husband.  The 
legal  title  is  in  the  wife;  the  possession,  management  and  con- 
trol is  in  the  husband ;  it  therefore  takes  the  concurrent  act  of 
both  to  alienate  or  encumber,  and  that  on  the  part  of  the  husband 
and  wife,  acting  together,  as  provided  by  this  section  2498,  by 
an  instrument  in  writing,  signed  by  both  husband  and  wife,  and 
acknowledged  by  the  wife,  as  upon  a  sale  of  real  estate.  (Smith 
V,  Oreer,  31  Cal.  478;  Dow  v.  Oould  &  Curry  S,  M.  Co.,  31  Cal. 
631.)  Under  such  statutes  a  transfer  by  the  wife,  without  the 
husband  joiDing  in  the  instrument,  is  universally  held  ab- 
solutely void.  Mere  consent  is  not  sufficient;  actual  joinder  in 
the  instrument  must  be  had.  (Oregg  v.  Owens,  37  Minn.  61, 
33  N.  W.  216;  Melley  v.  Casey,  99  Mass.  241;  Meagher  v. 
Thompson,  49  Cal.  190;  S clover  v.  American  Russian  Commer- 
cial Co.,  7  Cal.  274.)  In  Maclav  v.  Loiw,  25  Cal.  374,  85  Am. 
Dec.  151,  Justice  Sawyer  used  the  following  language :  '*It  was 
repeatedly  held  by  our  predecessors  that  no  title  to  the  separate 
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property  of  the  wife,  either  real  or  personal^,  eoiild  be  oonveyed, 
except  by  an  instnunent  in  writing  executed  and  acknowledged 
by  her  in  the  mode  prescribed  by  this  act'*  In  this  case,  while 
the  statute  requires  the  alienation  to  be  in  writing,  signed  and 
acknowledged,  the  appellant  seeks  to  recover  upon  an  express 
contract,  which  violates  the  letter  of  the  law  and  is  prohibited 
by  it 

AILSHIE,  J. — The  plaintiflf,  Charlotte  Karlson,  commenced 
this  action  against  the  defendants  as  a  copartnership  engaged 
in  the  lumbering  business,  and  sought  to  recover  upon  two 
separate  causes  of  action.  In  the  first  cause  of  action  she  al- 
leges that  prior  to  the  commencement  of  the  action  she  sold 
and  delivered  to  the  defendants  ninety-six  thousand  seven  hun- 
dred and  ninety-two  feet  of  sawlogs,  for  which  they  promised 
and  agreed  to  pay  her  the  sum  of  $3  per  thousand,  and  that 
after  receiving  the  logs  they  neglected  and  refused  to  pay  the 
purchase  price.  In  the  second  cause  of  action  she  alleges  that 
she  sold  and  delivered  to  the  defendants  one  hundred  and  twenty- 
one  thousand  and  seventy-eight  feet  of  sawlogs,  for  which  they 
promised  and  agreed  to  pay  the  sum  of  $3  per  thousand,  and 
that,  after  receiving  the  logs,  they  neglected  and  refused  to  pay. 
She  prayed  for  judgment  for  the  total  sum  of  $653.43,  together 
with  interest  from  the  date  of  delivery.  To  this  complaint  the 
defendants  answered,  specifically  denying  all  the  material  allega^ 
tions  thereof.  The  case  went  to  trial  before  the  court  with  a 
jury,  and  the  plaintiff  proved  by  her  own  testimony  and  that  of 
other  witnesses  that  at  the  time  of  the  sale  of  the  lumber  for 
which  she  was  suing  she  was  the  owner  of  a  tract  of  timber  land 
which,  under  the  statute  (Hev.  Stats.,  sec.  2496),  was  her  sep- 
arate property,  and  that  the  defendants  contracted  with  her  to 
purchase  the  logs,  for  which  they  agreed  to  pay  $3  per  thousand 
as  alleged  in  the  complaint  She  also  proved  that  the  defend- 
ants received  the  logs,  sawed  them  up  and  sold  and  disposed  of 
the  lumber.  It  was  shown  that  the  defendants  had  neglected 
and  refused  to  make  any  payment  on  account  of  this  transaction. 
After  the  plaintiff  had  concluded  her  case,  defendants  moved 
for  a  nonsuit  on  the  ground  ^Hhat  all  of  the  evidence  introduced 
fails  to  show  that  the  plaintiff  ever  at  any  time  made  or  entered 
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into  any  contract  with  the  defendants,  or  either  of  them,  for  the 
sale  of  any  property  mentioned  and  described  in  the  complaint, 
or  any  of  her  separate  property/'  This  motion  was  granted  by 
the  court,  the  jury  was  discharged,  and  a  judgment  of  nonsuit 
was  thereupon  entered. 

The  plaintiff  moved  for  a  new  trial  and  her  motion  was 
denied,  and  she  appealed  from  the  order  denying  her  a  new 
trial  and  from  the  judgment  to  this  court 

The  only  question  argued  here  is  the  right  of  the  plaintiff  to 
recover  upon  a  contract  which  was  not  executed  in  the  manner 
provided  for  by  section  2498,  Eevised  Statutes.  The  provisions 
of  that  section  are  as  follows:  '^The  husband  has  the  manage- 
ment and  control  of  the  separate  property  of  the  wife,  during  the 
continuance  of  the  marriage,  but  no  sale  or  other  alienation  of 
any  part  of  such  property  can  be  made,  nor  any  lien  or  encum- 
brance, created  thereon,  unless  by  an  instrument  in  writing, 
signed  by  the  husband  and  wife,  and  acknowledged  by  her  upon 
an  examination,  separate  and  apart  from  the  husband,  as  upon 
a  conveyance  of  real  estate/'  The  question  for  our  consideration 
is :  Whether  or  not  a  third  party  dealing  with  a  member  of  the 
marital  community,  after  securing  the  property  about  which  they 
have  assumed  to  contract,  and  using  and  consuming  the  same, 
can,  when  called  upon  to  pay  the  purchase  price,  interpose  the 
defense  that  the  original  contract  was  not  executed  by  the  hus- 
band and  wife,  joining  in  an  instrument  in  writing,  in  the  man- 
ner provided  by  section  2498,  supra.  The  legislature  in  enacting 
section  2498  were  endeavoring  to  prescribe  the  rights  of  both 
husband  and  wife  in  and  to  the  separate  property  of  the  wife, 
and  at  the  same  time  they  pointed  out  the  particular  manner  and 
method  by  which  they  might  alienate  such  property.  This  stat- 
ute has  for  its  primary  object  the  protection  of  the  wife  and 
the  marital  commimity  of  which  she  is  a  member,  and  at  the 
same  time  it  gives  notice  to  all  strangers  to  this  community  that 
any  contract  looking  to  a  change  of  the  title  to  any  of  the  wife's 
separate  property,  in  order  to  be  enforced,  must  be  executed  in 
the  manner  therein  prescribed.  The  title  to  the  wife's  separate 
property  is  vested  in  the  wife,  while  the  right  of  control  and 
management  thereof  rests  in  the  husband.    A  sale  by  the  wife 
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alone  woidd  be  of  no  avail  to  the  purchaBer,  unless  the  husband 
voluntarily  relinquishes  his  right  of  control  and  management. 
If  possession  were  taken  by  the  purchaser  without  the  consent  of 
the  husband^  then  he  might  assert  his  right  of  control  and  man- 
agement in  the  courts.  But  none  of  these  conditions  arise  in 
this  case.  Here  the  purchaser  has  received  the  property  and  no 
member  of  the  marital  community  is  questioning  the  statutory 
regularity  of  the  transaction.  The  defendants  who  purchased, 
received  and  used  the  wif e^s  property  in  this  case  knew  at  the  time 
they  entered  into  the  contract — or  at  least  are  presumed  to  have 
known — ^that  the  contract  was  not  executed  in  the  manner  pro- 
vided by  statute.  Notwithstanding  this  fact,  they  received  and 
enjoyed  the  fruits  of  the  contract  the  same  as  if  it  had  origi- 
nally been  entered  into  in  the  manner  pointed  out  by  law.  In 
such  a  case  we  do  not  think  the  defendants  can  avail  themselves 
of  the  provisions  of  this  statute.  This  contract  has  been  fully 
performed  on  the  part  of  the  plaintiff,  and  nothing  remains 
to  be  done  but  the  payment  of  the  purchase  price  by  the  de- 
fendants. If  the  contract  were  wholly  executory  and  either 
party  were  seeking  to  enforce  it,  then  we  would  be  confronted 
by  the  provisions  of  this  statute.  But  here  the  defendants  in- 
voke the  protection  of  a  statute  which  was  enacted  for  the  pro- 
tection of  the  plaintiff,  and  in  such  a  case  the  defendants,  as  a 
matter  of  right  and  justice,  ought  to  be  estopped  and  pre- 
cluded from  questioning  the  maimer  or  method  of  entering  into 
the  contract  in  the  first  instance.  Otherwise  a  statute  designed 
for  the  protection  of  the  wife  against  fraud  and  duress  would 
be  converted  into  a  shield  for  the  defense  of  those  who  would 
cheat  and  swindle  her.  It  should  be  sufficient  now  for  them 
that  they  have  received  the  property  about  which  they  assumed 
to  contract  The  contract  so  long  as  it  remained  wholly  exec- 
utory was  certainly  voidable,  for  the  reason  that  legal  evidence 
of  its  execution  in  the  maimer  provided  by  section  2498  could 
not  be  furnished.  On  the  other  hand,  after  all  the  obligations 
which  the  feme  covert  attempted  to  assume  by  this  contract  be- 
came accomplished  facts,  and  nothing  remained  to  be  done  by 
her — ^the  purchasers  had  the  property — ^the  only  real  issue  which 
could  then  arise  was :  What  did  they  promise  to  pay  for  it?    The 
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manner  in  which  the  contract  was  executed  was  no  longer  the 
controlling  issue. 

Dernham  v.  Rowley,  4  Idaho,  753,  44  Pac.  643,  is  not  in  point, 
as  there  an  entirely  different  character  of  case  was  passed  upon. 
The  same  is  true  of  cases  cited  from  California,  as  well  as  those 
from  other  courts. 

The  motion  for  nonsuit  should  have  heen  overruled.  The 
judgment  and  order  of  the  lower  court  are  reversed,  and  the  case 
is  remanded,  with  direction  to  grant  the  plaintiff  a  new  triaL 
Costs  awarded  to  appellant 

Sullivan,  C,  J.,  and  Stockslager,  J.,  concur. 


(December  9,  1904.) 


In  Be  Guabdianship  of  ABVA  and  ELMEB  BBADY,  In- 
fant Children  of  JOHN  C.  BBADY,  Deceased. 

[79  Pac.  76.] 

General  Guabdian — ^Powers  and  Authobitt  to  Incxtb  Expense  in 
Ljtioation   Over  Pbpbate  of   Will— Jurisdiction   of   Probate 

COVVLT  pLENABy   WHEN  ONCE  ACQUIRED. 

1.  The  probate  courts  of  this  state  have  jurisdiction  to  ap- 
point a  gtiardian  for  minors  domiciled  in  the  state,  and  after 
having  made  such  appointment  the  courts  retain  jurisdiction  for 
an  purposes  in  connection  therewith  lutil  the  guardian's  ac- 
counts are  rendered  and  he  is  legally  discharged. 

2.  Where  a  testamentary  guardian  for  minor  children  is  named 
by  the  last  will  and  testament  of  a  decedent,  and  there  is  reason- 
able ground  to  believe  that  the  will  is  valid  and  legal,  a  general 
guardian  of  the  minors  is  justified  in^  incurring  the  expenses  neces- 
sary in  resisting  a  contest  of  such  will,  even  though  he  should  fail 
to  establish  its  validity. 

3.  In  a  petition  for  the  settlement  and  allowance  of  a  guard- 
ian's account,  it  is  not  necessary  to  allege  the  steps  taken  in  pro- 
curing his  appointment,  since  probate  courts  are,  in  such  mat- 
ters, courts  of  general  jurisdiction,  and  every  intendment  is  in 
favor  of  the  regularity  of  their  judgments  and  orders.  {Clark  v^ 
Rossier,  ante,  p.  348,  78  Pac.  358,  approved  and  followed.) 

(Syllabus  by  the  court.) 
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APPEAL  from  District  Court  in  and  for  Kootenai  County. 
Honorable  Ealph  T.  Morgan,  Judge. 

A  petition  was  filed  in  the  probate  court  of  Kootenai  countjr 
by  Thomas  J.  Purcell  for  the  allowance  to  him,  as  general 
guardian,  out  of  the  estate  of  Arva  and  Elmer  Brady,  minors, 
his  costs  and  expenses  incurred  in  conducting  litigation  over  the 
probate  of  the  will  of  their  deceased  father.  A  demurrer  was 
sustained  to  the  petition  in  the  probate  court  and  the  petitioner 
appealed.  The  district  court  afiirmed  the  judgment  of  the  pro- 
bate court,  and  from  such  judgment  the  petitioner  appealed  to 
this  court    Beversed. 

The  facts  are  stated  in  the  opinion. 

Cyrus  Happy,  for  Appellant 

The  petition  having  alleged  the  appointment  of  appellant 
as  guardian,  and  the  demurrer  having  admitted  all  the  facts 
stated  in  the  petition,  appellant  contends  that  it  will  be  pre- 
sumed the  probate  court,  in  making  the  appointment  alleged 
to  have  been  made,  had  jurisdiction  and  authority  to  make  the 
appointment,  and  that  the  order  for  judgment  of  the  probate 
court  cannot  be  successfully  assailed  in  this  collateral  way. 
Section  3842  of  the  Revised  Statutes  of  1887  provides  as  follows : 
"The  proceedings  of  this  court  (probate)  are  construed  in  the 
same  manner,  and  with  like  intendments,  as  the  proceedings  of 
courts  of  general  jurisdiction,  and  to  its  records,  orders,  judg- 
ments and  decrees  there  is  accorded  like  force,  effect  and  legal 
presumption  as  to  the  records,  orders,  judgments  and  decree3 
of  the  district  courts.  Provided,  that  this  section  shall  be 
applicable  to  its  probate  proceedings,  records,  orders,  judgments 
and  decrees  only.''  {Ollis  v.  Orr,  6  Idaho,  474,  66  Pac.  162; 
Van  Fleefs  Collateral  Attack,  sees.  1,  841 ;  Woemer's  American 
Law  of  Guardianship,  sec.  135;  Castetter  v.  State,  112  Ind.  445, 
448,  14  N.  E.  388;  Kelley  v.  Morrell,  29  Fed.  736;  People  v. 
Wilcox,  22  Barb.  178,  186;  Olendenning  v.  McNutt,  1  Idaho, 
692.)  As  general  guardian  it  was  the  duty  of  appellant  to  at- 
tend to  the  interests  of  his  wards  in  any  proceedings  in  court 
concerning  the  estate  of  their  father  in  which  they  were  inter- 
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ested.  (Eev.  Stats.  1887,  sec.  5673.)  This  is  specifically  re- 
quired in  contests  of  wills.  (Rev.  Stats.  1887,  sec.  5669; 
Woerner's  American  Law  of  Guardianship,  p.  190.)  This 
guardian  acted  in  conformity  with  these  requirements  of  the 
law.  In  the  probate,  district  and  this  court  he  appeared  as 
the  guardian  of  these  wards,  and  in  no  other  capacity.  More- 
over, he  was  recognized  in  all  those  courts  in  the  several  trials 
had  concerning  this  contest  of  the  proposed  will  as  the  gen- 
eral guardian  of  the  children.  (Pine  v.  Callahan,  8  Idaho,  684, 
71  Pac.  474.)  It  being  the  duly  imposed  by  statute  upon  the 
guardian  of  these  children  to  represent  them  in  the  proceedings 
instituted  to  contest  their  father's  will,  and  in  carrying  out  those 
duties,  having  incurred  these  costs,  is  he  not  entitled  to  be  reim- 
bursed at  least  to  the  amount  thus  paid  out  and  incurred  by  him  ? 
-{Stats.  1887,  sec.  5796;  Woemer's  American  Law  of  Guardian- 
ship, pp.  105,  194.)  The  guardian  is  entitled  to  be  reimbursed 
for  costs  and  counsel  fees  paid  by  him  for  professional  advice, 
And  for  prosecuting  and  defending  suits  in  the  ward's  interest 
necessary  in  the  legitimate  business  of  the  ward's  estate. 
(Mathes  v.  Bennett,  21  N.  H.  204;  Holcomb  v.  Holcomb,  13 
N.  J.  Eq.  415;  Alexander  v.  Alexander,  8  Ala.  796;  Curren  v, 
Abbott,  141  Ind.  492,  50  Am.  St.  Eep.  337,  40  N".  B.  1090.) 
In  conclusion,  we  respectfully  claim  that  Father  Purcell  was 
•duly  appointed  guardian  of  these  minor  children  by  the  probate 
<jourt  of  Kootenai  coimty,  and  that  said  court  at  the  time  had 
jurisdiction  of  the  parties  and  the  subject  matter.  In  any 
event,  the  question  of  jurisdiction  and  the  regularity  of  the 
appointment  cannot  be  raised  by  a  demurrer  in  this  case — ^that  as 
;8uch  guardian  it  was  his  imperative  duty  to  represent  his  wards. 
That  he  did  so  represent  them  in  the  will  contest  in  which  they 
^ere  interested.  That  he  was  recognized  as  such  guardian  in  all 
the  courts  through  which  the  litigation  was  carried.  That  in 
performing  this  duty,  the  items  embraced  in  his  account,  at- 
tached to  his  petition,  were  contracted  and  expended.  It  is  too 
plain  for  citation  of  authorities  that  this  is  in  the  nature  of  a 
collateral  attack,  if  it  is  anything,  upon  the  judgment  or  order 
of  the  probate  court  which  appointed  appellant  general  guardian 
4)f  these  wards,     (Peyton  v.  Peyton,  28  Wash.  278,  68  Pac.  757; 
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Kalb  V.  Oerman  Sav.  etc.  Boc,  26  Wash.  351,  87  Am.  St.  Hep. 
757,  65  Pae.  669.) 

John  B.  Goode^  for  Bespondeni 

It  is  an  admitted  fact  in  this  case  that  the  infants  who  are 
entitled  to  receive  the  benefits  of  the  insurance  certificates  and 
policies  of  insurance  mentioned  in  the  petition  are  domiciled 
in  the  coimty  of  Keokuk,  in  the  state  of  Iowa,  and  have  been 
so  domiciled  sinc«  the  death  of  their  last  surviving  parent, 
John  C.  Brady.  It  is  also  an  admitted  fact  that  a  guardian 
has  been  appointed  for  the  persons  and  estates  of  said  infants 
by  the  district  court  of  Keokuk  county,  Iowa,  a  court  of  pro^ 
bate  jurisdiction,  and  that  said  guardian  has  duly  qualified  as 
such.  The  only  question  presented  by  the  petition  is,  '^Can 
the  probate  court  of  Kootenai  county  withhold  from  such 
guardian  these  certificates  and  policies  of  insurance  until  the 
claims  set  out  in  the  petition  are  liquidated?''  Or,  *'Can  the 
amount  of  said  claims  be  made  a  charge  against  said  poli- 
cies and  certificates?"  Such  is  the  prayer  of  the  petitioner, 
and  we  contend  that  the  probate  court  of  Kootenai  county  has 
not  jurisdiction  to  either  withhold  the  policies  or  make  any  or- 
der which  would  create  a  lien  upon  the  proceeds.  The  minors 
in  this  case  after  the  death  of  their  parents  took  up  their  resi- 
dence with  their  maternal  relatives  in  the  state  of  Iowa,  and  ac- 
quired their  domicile.  (See  In  re  Benton,  92  Iowa,  202,  54  Am. 
St  Eep.  646,  60  N".  W.  614;  Lamar  v.  Micou,  114  U.  S.  218,  6 
Sup.  Ct.  Rep.  857,  29  L.  ed.  94.)  The  preference  due  to  the 
law  of  the  ward's  domicile,  and  the  importance  of  a  uniform 
administration  of  his  whole  estate,  require  that,  as  a  general 
rule,  the  management  and  investment  of  his  property  should 
be  governed  by  the  law  of  the  state  of  his  domicile,  especially 
when  he  actually  resides  there,  rather  than  by  the  law  of  any 
state  in  which  a  guardian  may  have  been  appointed  or  may 
have  received  some  property  of  the  ward.  (Lemar  v.  Micou, 
112  U.  S.  452,  5  Sup.  Ct.  Eep.  221,  28  L.  ed.  751.)  The  judg- 
ment of  the  court  of  superior  jurisdiction  may  be  collaterally 
attacked  upon  the  ground  that  the  court  by  which  it  was  ren- 
dered had  no  jurisdiction,  either  of  the  subject  matter  or  of  the 
Idaho,  Vol.  10—24 
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person  of  the  defendant  or  both.  (Hahn  v.  Kelly,  34  Cal.  391, 
94  Am.  Dec.  74Z;  Palmer  v.  Oakley,  2  Dong.  (Mich.)  433,  47 
Am.  Dec.  41;  Woemer's  American  Law  of  Guardianfihip,  111.) 

AILSHIE,  J. — This  case  arose  out  of  the  facts  and  transac- 
tions disclosed  in  the  case  of  Pine  v.  Callahan,  8  Idaho,  684, 
71  Pac.  473.  The  appellant,  Thomas  J.  Pnrcell,  having  been 
named  by  the  purported  will  of  John  C.  Brady,  deceased,  as 
the  testamentary  guardian  of  the  minors,  Arva  and  Elmer 
Brady,  applied  to  the  probate  court  of  Kootenai  county,  and 
was  on  the  twentieth  day  of  July,  1901,  appointed  as  general 
guardian  of  the  persons  and  estates  of  the  said  minors.  At  the 
time  of  the  death  of  John  C.  Brady,  these  two  minor  children 
were  living  and  residing  with  their  father  in  Kootenai  county. 
Their  mother  had  died  some  two  years  previous.  The  domicile 
of  the  minors  was  not  changed  after  the  death  of  their  father, 
and  still  continued  to  be  in  Kootenai  county  at  the  time  of 
the  appointment  of  the  appellant  as  general  guardian.  On  the 
twenty-ninth  day  of  July,  1901,  it  seems  that  Frank  Pine,  a 
resident  of  the  state  of  Iowa,  who  is  named  in  this  proceed- 
ing as  the  guardian  of  the  minors,  was  appointed  by  the  dis- 
trict court  of  Keokuk  county,  Iowa,  as  guardian  of  the  per- 
sons and  property  of  the  minors,  Arva  and  Elmer  Brady.  It 
appears  that  some  time  between  the  twentieth  and  twenty- 
ninth  days  of  July,  1901,  the  Iowa  guardian,  Frank  Pine,  who 
is  a  maternal  uncle  of  the  minors,  in  some  surreptitious  way, 
or  at  least  not  by  an  order  of  any  Idaho  court,  removed  the 
children  from  this  state  and  took  them  to  the  state  of  Iowa. 
It  is  clear  that  Pine  was  neither  the  natural  nor  testamentary 
guardian  of  these  minors,  and  it  is  doubtful  if,  under  the  facts 
in  this  case,  he  had  any  power  or  authority  to  change  their 
domicile,  although  he  removed  them  physically  from  the  juris- 
diction of  the  domicile.  (Lamar  v,  Micou,  112  U.  S.  452,  5 
Sup.  Ct.  Rep.  221,  28  L.  ed.  751.)  It  is  shown  by  the  record 
that  the  maternal  and  paternal  grandparents  of  these  minors 
were  all  living  at  the  time  of  these  transactions,  but  it  nowhere 
appears  that  any  of  the  grandparents  ever  changed  the  domicile 
of  the  minors  or  participated  therein.  Soon  after  tlic  death 
of  Brady,  John  C.  Callahan,  who  was  named  as  executor  in 
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the  purported  will,  filed  the  document  in  the  probate  court  of 
Kootenai  county  and  asked  to  have  the  same  admitted  to  pro- 
bate as  the  last  will  and  testament  of  John  C.  Brady,  deceased. 
About  the  same  time  the  respondent  Pine  filed  a  petition  ask- 
ing that  he  be  appointed  guardian  ad  litem  for  the  purpose  of 
contesting  the  validity  of  the  document  purporting  to  be  a  last 
will  and  testament.  This  petition  was  granted,  and  Pine  was 
appointed  as  guardian  ad  litem,  and  thereafter  successfully 
prosecuted  the  contest  of  the  will  to  a  final  judgment  in  this 
court  as  announced  in  Pine  v,  Callahan,  supra.  After  the  con- 
clusion of  the  litigation  over  the  probate  of  the  will,  the  gen- 
eral guardian,  Thomas  J.  Purcell,  who  had  been  appointed  by 
the  Idaho  court,  filed  his  petition  in  the  probate  court  of 
Kootenai  county,  accompanied  by  an  itemized  statement  of  his 
expenses  and  disbursements  incurred  in  carrying  on  the  litiga- 
tion and  prayed  for  a  settlement  and  allowance  of  the  same. 
To  this  petition  Pine  filed  a  demurrer,  and  at  the  same  time 
an  answer.  The  respondent  interposed  two  grounds  of  de- 
murrer: "1.  That  this  court  hajs  no  jurisdiction  of  the  subject 
of  the  said  petition;  2.  That  the  petition  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action,  and  to  entitle  the  said 
petitioner  to  the  relief  prayed  for  therein.*'  This  demurrer 
was  sustained  by  the  probate  court  and  judgment  was  there- 
upon entered  dismissing  the  petition.  From  the  judgment  and 
order  so  entered  the  petitioner  appealed  to  the  district  court 
where  the  matter  was  again  heard  upon  the  demurrer,  where- 
upon the  judgment  and  order  of  the  probate  court  was  affirmed. 
Prom  the  judgment  and  order  of  the  district  court  the  pe- 
titioner, Thomas  J.  Purcell,  appealed  to  this  court.  The  sub- 
stance of  the  first  contention  made  by  the  respondent  in  this 
case  is  that  since  the  minors  are  beyond  the  jurisdiction  of  the 
courts  of  Idaho,  and  are  under  the  care  and  protection  of  a 
guardian,  appointed  by  the  court  of  another  state,  that  this  court 
has  lost  jurisdiction  of  the  subject  matter.  It  should  be  here 
observed  that  the  general  guardian  appointed  in  this  state  never 
came  into  possession  of  any  property  belonging  to  his  wards, 
except  three  insurance  certificates  on  the  life  of  the  deceased 
father,  and  in  favor  of  the  minors.     These  insurance  policies 
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have  been  in  the  possession  of  fhe  guardian  and  the  probate  court 
of  Kootenai  county  ever  since  the  appointment  of  appellant  as 
general  guardian. 

We  do  not  understand  how  the  unauthorized  removal  of  the 
wards  from  the  jurisdiction  of  the  domicile  to  another  state  or 
the  appointment  of  a  guardian  by  a  court  of  a  foreign  jurisdic- 
tion can  oust  the  courts  of  this  state  of  the  jurisdiction  which 
they  had  once  acquired.  There  is  no  doubt  but  that  when  the 
wards  were  domiciled  within  this  state  and  their  only  property, 
these  insurance  policies,  were  within  the  state,  the  probate  court 
had  jurisdiction  to  appoint  a  general  guardian  and  to  direct 
and  control  his  conduct  as  such  guardian.  After  having  made 
such  appointment  the  court  retained  jurisdiction  for  all  pur- 
poses in  connection  therewith  until  his  accounts  are  rendered 
and  he  is  legally  discharged.  If  the  domicile  of  the  wards 
should  be  legally  transferred  to  another  state  and  the  wards  re- 
tained no  property  in  this  state  requiring  the  care  and  atten- 
tion of  the  guardian,  such  facts  might,  and  perhaps  would,  be 
cause  for  settlement  of  the  account  of  the  guardian  in  this  state 
and  his  discharge.  But  that  question  does  not  arise  in  this  case. 
It  is  argued,  however,  that  the  general  guardian  appointed  by 
the  probate  court  of  this  state,  who  was  also  named  as  testa- 
mentary guardian  in  the  purported  will,  was  without  authority 
to  conduct  the  litigation  over  the  probate  of  the  will  and  to  in- 
cur expenses  in  connection  therewith.  We  are  not  in  accord 
with  this  view  of  the  case.  It  would  seem  to  us  that  where  the 
will  appeared  to  be  legal  and  fair  upon  its  face,  as  it  did  in  this 
case,  and  by  the  terms  of  such  will  the  testator  had  named  a 
guardian  for  his  minor  children,  it  was  within  the  scope  of  the 
guardian's  power  and  authority  to  pursue  reasonable  methods 
for  the  proof  and  probate  of  that  instrument.  Sections  5669 
and  5673  indicate  a  legislative  intent  to  cover  such  cases  as  this. 
He  was  recognized  and  treated  as  general  guardian  by  all  the 
courts  of  this  state  throughout  the  entire  litigation  over  the 
probate  of  the  will.  (See  Pine  v,  Callahan,  8  Idaho,  684,  71  Pac. 
473.) 

The  second  point  argued  by  respondent  is  that  the  petition 
does  not  allege  that  notice  was  given  of  the  application  for  ap- 
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pointment  of  a  guardian  as  required  by  section  5707,  Eevised 
Statutes,  and  that  it  does  not  show  that  all  the  steps  were  taken 
as  required  by  statute  in  securing  the  appointment  of  appel- 
lant The  argument  under  this  point  proceeds  upon  the  theory 
that  the  probate  courts  of  this  state  are  courts  of  inferior  and 
limited  jurisdiction.  That  point  has  been  decided  by  this  court 
adversely  to  the  contention  of  respondent  in  Clark  v.  Bossier, 
ante,  p.  348,  78  Pac.  358.  In  that  case  it  was  said:  "A  court  of 
general  jurisdiction  is  one  whose  judgment  is  conclusive  until 
modified  or  reversed  on  direct  attack,  and  which  court  is  com- 
petent to  decide  on  its  own  jurisdiction,  and  exercise  it  to  a  final 
judgment,  without  setting  forth  the  evidence.  The  record  of 
such  court  is  absolute  verity.  The  probate  court  of  this  state, 
as  far  as  its  jurisdiction  in  regard  to  probate  and  guardian  mat^ 
ters  is  concerned,  is  such  a  court.^' 

The  items  for  which  appellant  claimed  allowance  in  the  pro- 
bate court  and  the  amounts  thereof  are  as  follows : 

"To  A.  C.  Libby,  court  stenographer,  for  transcript. . .  .$154  35 

Printing  transcript  for  supreme  court 236  75 

Printing  brief  of  appellants  for  supreme  court 117  30 

Filing  transcripts  in  supreme  court 15  00 

Cost  transcript  from  probate  court 17  00 

Judgment  for  costs  recovered  by  respondents  in  supreme 

court  against  appellants 45  00 

Judgment  recovered  against  appellants  by  respondents 

in  district  court 171  50 

Witness  fees  and  mileage  for  the  following  witnesses  at- 
tending the  probate  court  and  district  court  trials : 
Dr.  J.  C.  Cunningham,  Dr.  C.  W.  Eoberts,  Miss 

Anne  Deems,  and  Miss  Emma  N.  Orndorf 64  25 

Copy  of  opinion  of  supreme  court  of  Idaho 6  00 

Attorneys*  fee  to  Happy  &  Hindraan,   attorneys  for 

guardian 600  00 

Guardian's  compensation 

Total $  '' 

Sections  5669,  5671  and  5796  provide  for  the  payment  of  tbe 
reasonable  expenses  incurred  by  a  guardian  in  the  discharge  of 
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his  duties,  such  as  was  done  in  this  case.  We  are  of  the  opin- 
ion, however,  that  after  the  probate  court  had  decided  against 
the  validity  of  the  will,  and  this  appellant  had  appealed  to  the 
'district  court  and  that  court  had  again  decided  against  the 
validity  of  the  will,  the  guardian  would  not  be  justified  in 
charging  up  th'e  costs  and  expenses  of  a  further  appeal  against 
the  estate  of  his  wards.  After  two  courts  of  general  jurisdic- 
tion had  decided  against  his  contention,  he  had  certainly  fully 
discharged  his  duty  toward  his  wards  in  his  eflfort  to  sustain  . 
what  purported  to  be  a  request  by  their  deceased  parent  as  to 
their  guardianship,  and  we  are  not  inclined  to  sanction  the 
charge  of  that  additional  expense  against  the  estate  of  the 
wards.  In  our  view  of  this  matter  the  appellant  should  be  al- 
lowed his  reasonable  expenses  incurred  in  the  probate  and  dis- 
trict courts,  and  any  judgments  for  costs  which  may  have  been 
there  entered  against  him,  and  also  reasonable  allowance  for  at- 
torney's fees  in  those  two  courts,  together  with  such  reasonable 
sum  as  to  the  probate  court  may  seem  just  for  the  services  of 
the  guardian  in  attendance  upon  the  trials  in  those  courts.  We 
also  think  it  would  be  proper  to  allow  the  guardian  the  expense 
of  securing  a  transcript  of  the  stenographer's  notes  in  the  dis- 
trict court. 

The  judgment  of  the  district  court  will  be  reversed  and  the 
cause  remanded,  with  direction  to  the  district  court  to  overrule 
the  demurrer  and  remand  the  cause  to  the  probate  court  for  a 
hearing  upon  the  merits  in  conformity  with  the  views  herein 
expressed. 

Costs  of  this  appeal  awarded  to  appellant. 

Sullivan,  C.  J.,  and  Stockslager,  J.,  concur. 
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(December  10,  1904.) 

PRESLEY  V.  DEAN. 
[79  Pac.  71.] 

PBAcncE  IN  Justices'  Courts — Change  of  Venue — ^Jurisdiction — 
Statutory  Provision — Costs. 

1.  Where  a  defendant  on  being  granted  a  change  of  venue  re- 
fuses to  pay  the  coets  of  making  a  transcript  of  the  justice's 
docket)  provided  by  subdivision  1  of  section  4643,  Revised  Statutes, 
it  is  the  duty  of  the  justice  of  the  peace  to  proceed  and  try  the 
case. 

2.  Where  a  defendant  has  obtained  a  change  of  venue,  conditioned 
upon  payment  of  the  costs  of  a  transcript  of  the  docket,  and 
fails  to  pay  such  costs,  the  oral  notice  of  the  justice  to  the 
attorney  of  the  defendant  that  he  will  proceed  and  try  the  case 
at  a  certain  time  is  sufficient. 

3.  A  court  of  equity  will  not  relieve  a  party  where  he  has  had  a 
plain,  speedy  and  adequate  remedy  at  law,  which  by  his  own  negli- 
gence, he  has  refused  to  avail  himself  of. 

4.  Where  a  justice  of  the  peace  has  obtained  jurisdiction  of  the 
person  of  the  defendant,  his  jurisdiction  continues  until  the  action 
is  l^ally  disposed  of. 

6.  Under  the  facts  of  this  case,  it  was  the  duty  of  the  justice  of 
€he  peace  to  proceed  and  try  the  case  when  the  defendant  refused 
to  pay  the  costs  of  the  transcript  required  for  a  change  of  venue. 
(Syllabus  by  the  court.) 

APPEAL  from  the  District  Court  of  Shoshone  County.  Hon- 
orable Balph  T.  Morgan^  Judge. 

Action  to  restrain  the  defendant  from  selling  certain  property 
under  execution.    Judgment  for  defendant.     AflBrmed. 

A.  E.  Mayhew  and  Henry  P.  Knight,  for  Appellant,  cite  no 
authorities  not  cited  by  the  court  in  the  opinion  on  the  points 
decided. 

A.  G.  Kerns,  for  Bespondent,  cites  no  authorities  on  the 
points  decided  not  cited  by  the  court  in  the  opinion. 

SULLIVAN,  C.  J. — This  action  was  brought  to  restrain  the 
sheriflf  of  Shoshone  county  from  proceeding  to  sell  certain  prop- 
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erty  levied  upon,  under  an  execution  to  satisfy  judgment  ren- 
dered in  a  justice's  court  against  the  appellant  The  facts  of 
the  case  are  substantially  as  follows : 

On  the  thirty-first  day  of  October,  1900,  the  respondent  com- 
menced an  action  in  said  justice's  court  to  recover  a  debt  claimed 
to  be  due  from  the  appellant  A  summons  was  issued  and  made 
returnable  on  the  fifth  day  of  November,  1900.  On  that  day 
both  parties  to  the  suit  appeared  in  person  and  by  attorney, 
and  the  defendant  thereupon  filed  his  motion  for  a  change  of 
venue.  Said  motion  was  granted  on  condition  that  the  appel- 
lant pay  the  fees  authorized  by  statute  for  a  transcript  of  the 
docket  Thereupon  the  appellant  promised  to  pay  said  fees 
and  the  justice  of  the  peace  proceeded  to  make  a  transcript  of 
his  docket,  and  on  the  next  day  notified  appellant  that  he  had 
done  so  and  demanded  his  fee  therefor  and  payment  was  re- 
fused. The  justice  informed  the  attorney  for  appellant  that 
the  transcript  was  ready  and  that  he  would  deliver  it  when- 
ever the  costs  were  paid.  The  attorney  replied  that  he  did  not 
have  to  pay  and  would  not  pay  said  fees.  It  appears  from  the 
record  that  there  was  some  other  conversation  between  the  jus- 
tice  and  the  attorney  for  the  appellant  in  regard  to  the  pay- 
ment of  said  fees.  The  fees  remained  impaid  until  about  the 
eighteenth  day  of  November,  when  the  justice  notified  the  at- 
torney that  the  case  was  set  for  trial  on  the  twenty-second  day 
of  November,  1900,  and  would  be  tried  on  that  date  unless 
said  fees  were  paid,  and  the  attorney  replied  that  he,  the  jus- 
tice, could  not  try  the  case  because  he  had  lost  jurisdiction. 

The  appellant  having  refused  to  pay  the  costs,  the  case  was 
tried  on  the  twenty-second  day  of  November,  1900,  and  judg- 
ment was  rendered  against  him.  The  plaintiff  in  that  case  pro- 
cured a  transcript  of  said  judgment  and  had  the  same  docketed 
in  the  district  court  as  provided  by  law,  and  had  execution  is- 
sued, and  placed  the  same  in  the  hands  of  the  sheriff  who  levied 
the  same  upon  the  property  of  the  appellant  and  was  proceed- 
ing to  sell  the  same  when  this  action  was  brought  to  restrain 
him  from  so  doing.  A  temporary  injunction  was  granted  and 
on  the  trial  of  the  case  the  injunction  was  set  aside  and  a 
judgment  of  dismissal  was  entered  in  favor  of  respondent,  from 
which  judgment  this  appeal  is  taken. 
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The  only  error  assigned  is  that  the  court  erred  in  entering 
judgment  in  favor  of  the  respondent  and  against  appellant. 

Counsel  contend  that  the  order  granting  a  change  of  venue 
upon  payment  of  costs  devested  the  justice^s  court  of  jurisdic- 
tion at  the  very  moment  the  order  was  made,  and  cites  in  sup- 
port of  that  contention  Hatch  v.  Calvin,  60  Cal.  443;  State 
ex  rel.  Olein  v.  Evans,  13  Mont.  244,  33  Pac.  1010;  Idaho  Eev. 
Stats.  1887,  sec.  4643. 

In  the  first  case  above  cited,  the  order  for  the  change  of 
venue  was  an  absolute  one  and  not  a  conditional  one  as  in  the 
case  at  bar.  The  main  point  decided  in  the  second  case  above 
cited  was  whether  a  motion  for  a  change  of  venue  was  made 
in  time,  and  is  not  a  point  in  this  case.  Section  4643,  Sevised 
Statutes,  provides  that  if  an  order  has  been  made  for  a  change 
of  venue,  the  justice  ordering  the  change  must  immediately 
transmit  the  papers  to  the  justice  to  whom  it  is  transferred  ^^on 
payment  of  his  costs  by  the  party  applying,  all  papers  in  the 
action,  together  with  a  certified  transcript  from  his  docket  of 
the  proceedings  therein.*'  That  provision  does  not  contemplate 
that  the  justice  shall  transfer  the  paper  until  the  costs  of  mak- 
ing the  transcript  of  his  docket  are  paid,  and  a  party  cannot 
procure  a  change  of  venue  and  hang  the  case  up  by  reason  of  his 
refusal  to  pay  the  costs  of  the  transcript.  It  was  not  intended 
that  a  party  could  make  application  for  a  change  of  venue  and 
when  an  order  was  made  refuse  to  pay  the  costs  and  thus  de- 
feat the  trial  of  the  case. 

It  is  next  contended  that  the  notice  of  the  justice  to  the 
attorney  for  appellant  that  he  would  proceed  and  try  the  case 
on  the  22d  of  November,  imless  the  costs  were  paid,  was  not 
suflBcient.  We  cannot  agree  with  that  contention.  We  think 
the  notice  was  sufficient  even  though  it  was  oral. 

It  is  also  contended  that  the  docket  of  the  justice  does  not 
show  that  evidence  was  introduced  upon  the  trial  and  that  the 
judgment  is  void  for  that  reason.  It  is  a  well-recognized  rule 
that  a  court  of  equity  will  not  relieve  a  party  where  he  has 
had  a  plain,  speedy  and  adequate  remedy  at  law,  which  by  his 
own  negligence  he  has  not  availed  himself  of.  (WilJcerson  v. 
Walters,  1  Idaho,  664;  1  High  on  Injunctions,  sees.  163,  166, 


Digitized  by  VjOOQIC 


378  Presley  v.  Dean.  [10  Idaho, 

Opinion   of  the   Court — Sullivan,  C.  J. 

167.)  The  justice's  court  obtained  jurisdiction  of  the  person 
of  the  appellant  by  service  of  summons,  and  having  once  ob- 
tained jurisdiction,  his  jurisdiction  continues  until  the  action 
was  legally  disposed  of. 

The  supreme  court  of  Montana^  in  deciding  the  case  of  Taney 
V.  Volenweider,  28  Mont.  147,  72  Pac.  415  (which  was  a  case 
similar  to  the  one  at  bar),  said:  "It  appears  from  the  record 
of  the  justice  of  the  peace  court  that  after  defendant  Taney  ap- 
peared in  that  action,  he  moved  for  a  change  oi  venue,  which 
was  granted  upon  the  condition  that  he  pay  the  accrued  cost 
AS  provided  by  section  1484  of  the  Code  of  Civil  Procedure. 
This  he  refused  to  do,  and  the  justice  proceeded  to  try  the  cause 
and  entered  judgment  against  him.  It  is  now  urged  here  that 
he  did  so  without  jurisdiction  and  that  the  judgment  was, 
therefore,  void.  This  was  doubtless  the  theory  upon  which  the 
district  court  proceeded  in  this  cause  in  finding  for  the  plain- 
tiff. It  would  be  an  anomalous  position,  indeed,  for  a  party 
to  assume. to  say  that  he  moved  for  a  change  of  venue,  and 
refused  to  pay  the  fees  required  as  a  condition  precedent  to 
the  justice^s  transmitting  the  papers  to  another  court,  and  then 
insist  that  the  court  of  primary  jurisdiction  could  not  act  fur- 
ther in  the  premises.  We  do  not  understand  that  a  party  by 
his  wrongful  act  can  secure  such  an  advantageous  position. 
Upon  the  refusal  of  Taney  to  pay  the  accrued  costs  aj9  required 
by  law,  it  was  the  duty  of  the  justice  of  the  peace  to  proceed 
with  the  trial.'' 

We  think  the  above  quotation  applies,  with  force,  to  the  facts 
-of  the  case  under  consideration.  We  find  no  error  in  the  rec- 
ord, and  for  that  reason  the  judgment  of  the  trial  court  must 
be  sustained,  and  it  is  so  ordered.  Costs  are  awarded  to  the 
j^spondent. 

Stockslager,  J.,  and  Ailshie,  J.,  concur. 
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(December   15,   1904.) 

GREAT  NOETHEEN  EAILWAY  COMPANY  y.  KOOTE- 
NAI COUNTY. 
[78  Pac.  1078.] 

APPBAL0  FROM  Orders  or  County  Cokkissioners — Filing  Undertak- 
INO  ON  Such  Appbalb— Not  Jurisdictional. 

1.  An  appeal  from  an  order  of  a  board  of  county  commissioners 
is  perfected  by  serving  upon  the  clerk  of  the  board  a  notice  of  ap- 
peal as  required  by  section  1777,  Revised  Statutes  of  1887,  as 
amended  by  act  of  February  14,  1809  (Seas.  Laws  1809,  p.  248), 
and  the  giving  and  filing  an  undertaking  is  not  jurisdictional,  and 
the  appeal  should  not  be  dismissed  for  a  failure  to  give  an  under- 
taking in  the  absence  of  an  order  of  the  district  judge  requiring 
such  undertaking. 

(Syllabus  by  the  court.) 

APPEAL  from  District  Court,  Kootenai  County.  Honorable 
B.  T.  Morgan^  Judge. 

The  Qreat  Northern  Eailway  Company  appealed  from  an 
order  of  the  board  of  county  commissioners  of  Kootenai  county, 
and  its  appeal  was  dismissed  by  the  district  court,  from  which 
judgment  and  order  an  appeal  was  taken  to  this  court.  Ee- 
verscd. 

statement  op  facts. 

On  the  15th  of  September,  1903,  the  board  of  commissioners 
of  Kootenai  county,  at  a  regular  meeting  thereof,  levied  a  gen- 
eral road  tax  upon  all  the  property  taxable  in  their  county  for 
the  year  1903,  and  at  the  same  time  made  a  levy  for  general 
bridge  purposes,  and  also  for  general  school  purposes.  The  ap- 
pellant^ the  Great  Northern  Eailway  Company,  was  at  the  time 
the  owner  of  taxable  property  within  said  county,  and  was  af- 
fected by  the  tax  levy  so  made.  Thereafter,  and  on  the  second 
day  of  October,  1903,  the  appellant  served  its  notice  of  appeal 
upon  the  clerk  of  the  board  of  county  commissioners,  and  later 
also  served  a  copy  of  the  notice  upon  the  chairman  of  the  board 
of  county  commissioners.  On  the  fourteenth  day  of  October, 
1903,  the  appellant  filed  with  the  clerk  of  the  board  a  bond  or 
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undertaking  on  appeal  in  the  sum  of  $300,  and  on  the  same  day 
filed  in  the  district  court  of  Kootenai  county  what  was  desig- 
nated a  complaint  on  appeal,  setting  forth  its  grounds  of  com- 
plaint against  the  action  of  the  board  of  commissioners  from 
which  it  had  appealed,  and  served  the  same  upon  the  prosecut- 
ing attorney  of  the  county.  On  the  twentieth  day  of  October, 
the  district  court  being  in  session,  the  cause  was  reached  on 
the  calendar  and  duly  called  by  the  presiding  judge,  and  there- 
upon the  prosecuting  attorney  for  the  county  asked  for  time  in 
which  to  answer  the  complaint  then  on  file.  Nothing  further 
was  done  with  the  case  in  court  until  the  twentieth  day  of 
February,  1904,  but  in  the  meanwhile  the  attorneys  for  the  ap- 
pellant and  respondent  carried  on  considerable  correspondence 
relative  to  the  preparation  of  a*,  statement  of  facts  to  be  sub- 
mitted to  the  trial  court,  upon  which  the  law  of  the  case  should 
be  determined  by  the  court.  On  February  20,  1901,  the  county, 
through  its  attorneys,  filed  a  motion  to  dismiss  the  appeal. 
This  motion  was  based  on  six  separate  grounds,  but  upon  the 
argument  in  this  court  counsel  for  respondent  abandoned  the 
contention  set  out  in  paragraphs  1,  4  and  6  of  the  motion,  and 
relied  upon  paragraphs  2,  3  and  6.  Those  paragraphs  are  as 
follows : 

"2.  That  said  attempted  appeal  was  not  perfected  within 
the  time  required  by  statute  in  such  case  made  and  provided, 
by  the  filing  of  a  good  and  sufficient  undertaking  on  appeal, 
in  this:  that  the  notice  of  appeal  herein  was  served  on  the  sec- 
ond day  of  October,  1903,  and  the  undertaking  on  appeal  herein 
was  not  filed  until  the  fourteenth  day  of  October,  1903. 

"3.  That  the  undertaking  or  bond  on  appeal  filed  herein  was 
defective,  insufficient  and  void,  and  not  such  an  undertaking  or 
bond  as  is  required  by  the  laws  of  the  state  of  Idaho,  to  wit, 
section  1776  of  the  Revised  Statutes  of  1887  of  the  state  of 
Idaho,  as  amended  by  the  act  of  the  legislature  of  said  state 
approved  on  the  fourteenth  day  of  February,  1899,  and  found 
at  page  248  of  the  General  Laws  of  the  state  of  Idaho  passed 
at  the  fifth  session  of  the  legislature  of  the  state,  A.  D.  1899, 
and  the  act  of  February  23,  1899,  regulating  the  surety  com- 
panies, and  found  at  pages  337-340  of  the  General  Laws  of 
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the  state  of  Idaho,  approved  February  23,  A.  D.  1899,  and  that 
said  undertaking  does  not  show,  and  was  not  accompanied  with 
any  evidence,  documentary  or  otherwise,  showing,  prima  facie, 
th'at  the  surety  company  mentioned  in  said  undertaking  had 
qualified  to  do  business  in  the  state  of  Idaho,  by  complying  with 
the  said  act  of  February  23,  1899,  or  that  the  execution  of 
said  undertaking  had  been  authorized  by  said  surety  company, 
or  executed  by  the  agents  or  oflBcers  authorized  to  execute  the 
same,  or  executed  according  to  the  laws  of  the  state  of  Idaho, 
or  that  the  said  surety  company  is  authorized  to  do  business 
in  the  state  of  Idaho  by  becoming  surety  on  any  bond  or  un- 
dertaking.'* 

"6.  That  no  bond  or  undertaking  on  an  appeal  has  ever  been 
filed  herein  which  was  approved  by  the  clerk  of  the  board  of 
county  commissioners  or  by  the  probate  judge  for  the  county 
of  Kootenai,  state  of  Idaho,  as  required  by  the  statute  in  such 
case  made  and  provided.'* 

Before  the  hearing  of  respondent's  motion  to  dismiss,  the  ap- 
pellant filed  a  motion,  supported  by  affidavits,  asking  leave, 
among  other  things,  to  make  and  file  such  bond  or  undertaking 
on  appeal  as  the  court  by  order  might  direct  or  permit  it  to 
file.  After  a  hearing  upon  the  motion  to  dismiss,  and  the 
counter  motion  made  .by  appellant,  and  on  the  ninth  day  of 
April,  1904,  the  district  judge  made  and  entered  his  order  sus- 
taining respondent's  motion  and  dismissing  the  appeal,  and 
thereupon  entered  judgment  of  dismissal  against  the  appellant, 
and  for  costs  in  favor  of  the  respondent.  From  the  judgment 
and  order  so  made  and  entered,  the  railway  company  has  ap- 
pealed to  this  court. 

M.  J.  Gordon  and  Charles  A.  Murray,  for  Appellant. 

Section  1777,  as  it  appears  in  the  Laws  of  1899  (in  said  sec- 
tion as  amended),  is  as  follows:  "Such  appeal  may  be  taken 
to  the  district  court,  or  the  judge  thereof,  of  the  judicial  dis- 
trict of  which  the  county  is  a  part,  by  serving  upon  the  clerk 
of  the  board  a  notice  of  appeal  so  referring  to  the  act,  order 
or  proceeding  appealed  from  as  to  identify  it;  that  upon  notice 
in  writing  of  such  appeal  being  brought  by  any  person  to  the 
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attention  of  such  jndge^  he  shall  fix  the  earliest  time  and  place, 
convenient  to  himself,  for  the  hearing  of  such  appeal,  which 
may  be  heard  in  a  summary  manner  before  him,  or  his  courts 
and  when  in  his  opinion  no  serious  injury  will  result  from  de- 
lay, the  hearing  shall  be  had  during  the  next  term  of  his  court 
in  the  county  from  which  the  appeal  comes.  When  the  appeal 
is  made  for  the  purpose  of  protecting  the  interests  of  the  county 
and  of  the  people^  no  requirement  shall  be  made  of  the  appel- 
lant for  security  of  costs,  except  that  when  the  district  judge 
shall  be  of  opinion  that  such  appeal  is  not  made  in  good  faith, 
but  is  for  delay  and  vexation,  he  may  require  the  appellant 
to  enter  into  an  undertaking  with  good  sureties  in  an  amount 
sufficient  to  secure  the  payment  of  costs,  and  in  all  other  cases 
like  undertaking  shall  be  required/'  And  hence  the  only  pro- 
vision now  with  reference  to  an  undertaking  is  that  an  "under- 
taking shall  be  required^'  without  specifying  when  or  how.  It 
is  expressly  provided,  however,  that  the  district  judge  is  the 
one  to  make  the  requirement  when  it  is  to  be  made.  There- 
fore, we  say  that  the  giving  of  an  undertaking  is  not  jurisdic- 
tional. It  is  a  matter  to  be  regulated  by  the  court  after  the 
appeal  has  been  taken  by  complying  with  the  other  provisions 
of  the  section,  and  that  where,  as  in  this  case,  an  imdertaking 
is  tendered  by  filing  one  with  the  clerk  of  the  court,  such  un- 
dertaking is  sufficient  unless  upon  objection  being  taken  there- 
to a  different  one  is  required  by  the  judge,  and  especially,  as 
in  this  case,  when  it  is  given  in  the  manner  and  amount  re- 
quired by  the  code.     (Kev.  Stats.,  sec.  4915.) 

T.  H.  Wilson  and  Charles  L.  Heitman,  for  Respondent. 

It  is  contended  by  appellant  that  no  undertaking  is  required 
to  be  given  on  such  appeal  unless  expressly  required  by  the  dis- 
trict judge.  This  argument  is  not  applicable  to  the  case  at  bar, 
but  would  be  applicable  to  an  appeal  taken  for  the  purpose  of 
protecting  the  interests  of  the  county  and  of  the  people.  The 
appeal  in  the  case  at  bar  was  taken  by  appellant  as  a  private 
corporation,  and  the  appeal  was  not  taken  for  the  purpose  of 
protecting  public  interests.  In  the  case  of  Datns  v.  Elmore  Co., 
9  Idaho,  764,  75  Pac.  910,  this  court  held  as  follows:  "An  appel- 
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lant,  from  an  order  of  a  board  of  county  commissioners,  must 
file  an  undertaking  on  appeal  as  required  by  statute,  when  the 
appeal  is  not  taken  for  the  purpose  of  protecting  the  interesta 
of  the  county  and  people.  If  he  does  not  do  so,  his  appeal  ia 
ineffectual  for  any  purpose  and  will  be  dismissed  on  motion.^' 
The  same  contention  was  made  by  appellant  in  that  case  that 
is  made  by  appellant  in  this  case  relative  to  the  filing  of  an 
undertaking  on  appeal;  that  is,  under  the  provisions  of  section 
1777,  an  act  amendatory  thereof,  of  the  Eevised  Statutes  of 
1887,  no  imdertaking  was  required  to  be  given.  In  the  case 
of  Salt  Lake  Brewing  Co.  v.  Oillman,  2  Idaho,  195,  10  Pac. 
32,  which  was  an  appeal  from  a  justice  of  the  peace,  this  court 
held  that  to  effectuate  such  appeal,  three  things  were  required, 
to  wit:  1.  The  filing  of  notice  of  appeal;  2.  The  service  of  a 
copy  of  the  notice  of  appeal;  3.  The  filing  of  an  imdertaking* 
And  all  these  things  were  required  to  be  done  within  thirty 
days  after  the  rendition  of  the  judgment,  the  court  holding 
that  these  three  things  must  be  done  within  thirty  days,  and 
that  they  were  jurisdictional  prerequisites. 

AILSHIE,  J.  (After  Making  the  Foregoing  Statement  of 
Facts.) — ^We  have  examined  the  statute  and  authorities  on  this 
question  very  carefully,  and  have  concluded  that  this  case  rests 
entirely  upon  the  question  of  what  acts  constitute  an  appeal 
from  an  order  of  the  board  of  county  commissioners.  Section 
1777  of  the  Eevised  Statutes  of  1887,  as  amended  by  the  act  of 
February  14,  1899  (Sess.  Laws  1899,  p.  248),  provides  the 
manner  of  taking  appeals  from  orders  made  by  boards  of  com- 
missioners. It  says:  ''Such  appeal  may  be  taken  to  the  dis- 
trict court,  or  the  judge  thereof,  of  the  judicial  district  of  which 
the  county  is  a  part  by  serving  upon  the  clerk  of  the  board  a 
notice  of  appeal  so  referring  to  the  act,  order  or  proceeding 
appealed  from  as  to  identify  it  ...  .  When  the  appeal  is 
made  for  the  purpose  of  protecting  the  interests  of  the  county 
and  of  the  people,  no  requirement  shall  be  made  of  the  appel- 
lant for  security  of  costs,  except  that  when  the  district  judge 
shall  be  of  opinion  that  such  appeal  is  not  made  in  good  faith, 
but  is  for  delay  and  vexation,  he  may  require  the  appellant  to 
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enter  into  an  undertaking  with  good  sureties  in  an  amount  suf- 
ficient to  secure  the  payment  of  costs,  and  in  all  other  cases 
like  undertaking  shall  be  required/'  It  is  argued  by  counsel 
for  the  appellant  that,  under  the  provisions  of  the  foregoing 
section^  an  appeal  from  the  board  of  commissioners  is  per- 
fected immediately  upon  service  of  the  notice  of  appeal  on  the 
clerk  of  the  board.  It  is  further  contended  that  giving  an  un- 
dertaking to  secure  the  payment  of  costs  is  not  jurisdictional, 
and  depends  wholly  upon  the  order  of  the  judge,  and  that  such 
order  can  only  be  made  by  him  after  he  has  acquired  jurisdic- 
tion of  the  case  through  the  medium  of  the  service  of  the  notice 
of  appeal  upon  the  clerk  of  the  board.  A  careful  analysis  of 
the  statute  convinces  us  that  this  is  the  correct  construction  to 
be  placed  upon  it  The  statute  fixes  no  amount  in  which  an 
undertaking  shall  be  given  in  any  case,  but,  rather,  leaves  it 
to  the  discretion  of  the  district  judge  as  to  the  ''amount  suf- 
ficient to  secure  the  payment  of  costs.'*  In  no  case  would  an 
appellant  know  the  amount  or  kind  bf  undertaking  the  judge 
would  require,  and  yet  he  is  entitled  to  appeal  within  the  stat- 
utory time,  even  though  the  judge  were  out  of  the  county  or 
out  of  the  district,  or  even  out  of  the  state.  But  the  appellant 
who  had  failed  to  comply  with  the  order  of  the  judge  as  to 
the  giving  of  an  undertaking  after  his  appeal  had  been  perfected 
would  certainly  be  liable  to  have  his  appeal  summarily  dis- 
missed. It  is  admitted  in  this  case  that  the  appeal  was  not 
taken  to  protect  the  ''interests  of  the  county  and  of  the  people," 
but  was,  rather,  taken  for  the  protection  of  the  private  inter- 
ests and  property  rights  of  the  appellant  It  will  be  observed 
that  section  1777  closes  with  the  provision  that,  in  all  appeals 
other  than  those  for  the  protection  of  the  interests  of  the  county 
and  the  people,  "like  undertakings  shall  be  required.*'  This 
clause,  however,  refers  to  what  precedes  it,  namely,  "that  when 
the  district  judge  shall  be  of  opinion  that  such  appeal  is  not 
made  in  good  faith,  but  is  for  delay  and  vexation,  he  may  re- 
quire the  appellant  to  enter  into  an  undertaking  with^ood  sure- 
ties in  an  amount  suflBcient  to  secure  the  payment  of  costs." 
Coxmsel  for  appellant,  in  support  of  their  position,  cite 
Ravenscraft  v.  Board  of  Commissioners,  6  Idaho,  178,  47  Pac. 
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942 ;  and,  on  the  other  hand,  counsel  for  respondent  cite  Davis 
V.  Elmore  County,  9  Idaho,  764,  75  Pac.  910,  in  support  of  their 
position.  These  cases  were  Both  decided  by  onr  supreme  court, 
and  it  is  fair  to  say  that  each  authority,  on  first  reading,  ap- 
pears to  support  the  position  taken  by  counsel  citing  it.  It 
should  be  observed,  however,  that  in  neither  of  these  cases  was 
the  question  discussed  as  to  what  constitutes  an  appeal  from 
an  order  of  the  board  of  commissioners.  In  neither  case  was 
the  point  raised  that  the  making  and  filing  of  an  undertaking 
is  a  jurisdictional  matter  to  be  observed  by  the  appellant  in 
prosecuting  his  appeal  in  the  first  instance  from  the  board  of 
commissioners  to  the  district  court.  The  same  view  here  ex- 
pressed is  suggested  in  Ravenscraft  v.  Board  of  Commissioners, 
In  Davis  v.  Elmore  County  the  only  question  considered  was  the 
necessity  of  filing  an  undertaking  on  appeal  to  the  supreme 
court,  and  anything  there  said  that  would  indicate  that  this 
court  considers  the  giving  and  filing  an  undertaking  upon  ap- 
peal from  the  commissioners  to  the  district  court  as  jurisdic- 
tional is  merely  dicta.  We  want  it  understood,  however,  that 
an  appellant  cannot  be  heard  to  further  proeecute  his  appeal 
if  he  fails  or  neglects  to  file  such  undertaking  as  the  district 
judge  may  require  in  any  such  case.  Since  we  have  arrived 
at  the  foregoing  conclusion,  it  is  unnecessary  for  us  to  discuss 
the  suflBciency  of  the  undertaking  filed  by  the  appellant  in  tliis 
case  in  the  first  instance.  After  the  motion  to  dismiss  had  been 
filed,  and  after  the  appellant  moved  the  court  to  fix  the  amount 
of  the  undertaking  to  be  required,  it  was  the  duty  of  the  court 
to  make  his  order  requiring  an  undertaking  sufficient  to  secure 
the  payment  of  costs  on  the  appeal,  and  give  the  appellant  an 
opportunity  to  make  and  file  such  undertaking. 

Having  arrived  at  the  foregoing  conclusion,  it  becomes 
unnecessary  for  us  to  consider  the  point  raised  by  respondent 
that  a  surety  company  bond  is  not  good  unless  accompanied 
by  evidence  showing  that  the  company  has  qualified  under  the 
statute,  and  is  entitled  to  do  such  business  in  the  state. 

The  judgment  of  the  district  court  will  be  reversed,  and  the 
cause  remanded,  with  directions  to  the  trial  court  to  reinstate 
the  appeal  as  taken  from  the  board  of  county  commissioners, 
Idaho,   Vol.   10—25 


Digitized  by  VjOOQIC 


386    Kootenai  Valley  Et.  Co.  v.  Kootenai  Co.     [10  Idaho, 

Argument  for  Appellant. 

and  permit  the  appellant  to  file  such  undertaking  for  security 
of  costs  as  the  judge  of  that  court  shall  deem  sufiQcient  for  such 
purpose. 

Sullivan,  C.  J.,  and  Stockslager,  J.,  concxir. 


(December  15,  1904.) 

KOOTENAI  VALLEY  RAILWAY  COMPANY  v.  KOOTE- 
NAI COUNTY. 
[78  Pac  1080.] 

Appeals  fbom  Ordebs  or  Coukty  Comkisbionebs — Filinq  Undeb- 
TAEiNO  oiT  Such  AppsAiiS  not  Jurisdictional. 

1.  An  appeal  from  an  order  of  a  board  of  county  oommissionera 
is  perfected  by  serving  upon  the  clerk  of  the  board  a  notice  of  ap- 
peal as  required  by  section  1777,  as  amended  by  act  of  February  14^ 
1899  (Sess.  Iaws  1899,  p.  248),  and  the  giving  and  filing  an 
undertaking  is  not  jurisdictional,  and  the  appeal  should  not  be 
dismissed  for  a  failure  to  give  an  undertaking  in  the  absence  of 
an  order  of  the  district  judge  requiring  such  undertaking. 
(Syllabus  by  the  court.) 

APPEAL  from  District  Court  in  and  for  Kootenai  County. 
Honorable  Ralph  T.  Morgan,  Judge. 

The  Kootenai  Valley  Railway  Company  appealed  from  an 
order  of  the  hoard  of  county  commissioners  of  Kootenai 
county  and  its  appeal  was  dismissed  by  the  district  courts  from 
which  order  and  judgment  an  appeal  was  taken  to  this  court. 

The  facts  are  the  same  as  in  the  case  of  Oreat  Northern  By. 
Co.  V.  Kootenai  County. 

M.  J.  Gk)rdon  and  Charles  A.  Murray,  for  Appellant 

Failure  to  file  transcript  within  the  time  prescribed  by  the 
mles  of  the  supreme  court  of  this  state  is  ground  for  dismis- 
sal of  appeal,  and  yet,  where  the  appellant  was  not  at  fault, 
the  court  refused  to  dismiss  an  appeal  for  failure  to  file  the 
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transcript,  and  said:  *'A  rule,  or  the  construction  of  a  rule, 
which  would  deprive  a  party  of  his  right  of  appeal  by  reason  of 
the  default  of  an  oflBcer  of  the  court  solely,  would  be  more 
than  inequitable.  It  would  be  arbitrary,  tyrannical  and  un- 
just, and  might  be  destructive  of  the  end  for  which  courts  are 
established  and  maintained,  ....  the  administration  of  law 

and  justice Under  statutes  and  rules  similar  to  ours, 

it  has  been  uniformly  held  that,  while  failure  to  file  a  tran- 
script is  ground  for  the  dismissal  of  the  appeal,  a  delay  may 
be  excused.^*  (Wesiheimer  v.  Thompson,  3  Idaho,  418,  31 
Pac.  797;  Perkins  v.  Bridge,  ante,  p.  189,  77  Pac.  330;  Mu- 
iual  Life  Ins.  Co,  v.  Phinney,  178  TJ.  S.  327,  20  Sup.  Ct.  Rep. 
906,  44  L.  ed.  1088;  2  Ency.  of  PI.  &  Pr.  246.) 

T.  H.  Wilson  and  Charles  L.  Heitman,  for  Respondent,  file 
no  brief. 

AILSHIE,  J. — The  facts  in  this  case  are  identical  with  the 
facts  as  contained  in  the  statement  preceding  the  opinion  in 
the  case  of  Great  Northern  By,  Co,  v,  Kootenai  County, 
ante,  p.  379,  78  Pac.  1078,  decided  at  this  present  term,  and 
therefore  the  judgment  of  the  lower  court  will  be  reversed  for 
the  same-  reasons  and  on  the  same  grounds  as  given  in  that 
case. 

The  judgment  of  the  district  court  is  reversed  and  the  cause 
remanded,  with  directions  to  the  trial  court  to  reinstate  the 
appeal  as  taken  from  the  board  of  county  commissioners,  and 
permit  the  appellant  to  file  such  undertaking  for  security  of 
costs  as  the  judge  of  that  court  shall  deem  sufficient  for  such 
purpose. 

Sullivan,  C.  J.,  and  Stockslager,  J.,  concur. 
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[  (December  16,  1904.) 

STATE  V.  EOOKE. 
[79  Pac.  82.] 

DEMUBBEB     to      IinrOBMATION      OVEBBULED      WhEN—APPUGATION      FOB 

Change  of  Venue  Ovebbuled  When — Application  fob  Continu- 
ance OVEBEULED  WHEN — ^WhEN  NaMES  OF  WITNESSES  MAT  BE  IN- 
D0B8ED  ON  INFOBMATION — SWBABINO  ALL  WITNESSES  IN  A  BODT 
HOT  EBBOB— SUFFICIENCT  OF  CHANGE  OF  OWNEBSHIP  OF  PBOPEBTT — 

Statbhbntof  Pbosbcutino  Attobnet  to  Jubt  NOT  EbbobWhen — 

iNSTBUCriONS  OF  THE  COUBT  SUFFICIENT  WHEN — ^VEBDICT  SUFFI- 
CIENT When — ^Bule  as  to  Testimony  of  Accomplices — ^Pebmit- 
TiNG  Letteb  to  €k>  to  Jubob  not  Ebbob  When. 

1.  A  demurrer  to  an  information  will  be  overruled  when  it 
charges  the  unlawful  and  felonious  taking  of  the  property  from 
the  possession  of  the  owner,  naming  him,  giving  a  description  of 
the  property,  fixing  time  and  venue. 

2.  An  application  for  change  of  venue  will  be  denied  when  it  is 
based  on  the  ground  of  the  bias  and  prejudice  of  the  people  of 
the  county,  where  it  is  shown  that  an  equal  number  of  the  citizens 
of  the  county  testify  that  in  their  opinion  a  fair  and  impartial 
trial  can  be  had  in  the  county. 

8.  It  is  not  error  to  overrule  an  application  for  continuance 
when  it  is  not  sufficiently  made  to  appear  to  the  court  that  the 
evidence  of  the  absent  witnesses  can  be  furnished  at  a  future  term 
of  the  court,  or  that  the  testimony  of  such  witnesses  is  material  to 
the  defendant  setting  out  in  the  affidavit  for  continuance  what 
defendant  expects  to  prove  by  such  absent  witnesses. 

4.  Names  of  witnesses  may  be  indorsed  on  the  information  at 
the  beginning  of  the  trial  when  it  satisfactorily  appears  to  the  court 
that  the  prosecuting  officer  could  not  reasonably  have  asked  such 
permission  at  an  earlier  time. 

5.  It  is  not  error  to  swear  all  witnesses  in  a  body  at  the  begin- 
ning of  the  trial. 

6.  When  the  information  charges  that  the  property  alleged  to 
have  been  stolen  was  the  property  of  C.  W.  Dunham,  the  proof 
fihowB  that  Charles  Dunham  was  the  owner  thereof,  and  the  verdict 
shows  the  property  to  have  been  that  of  C.  W.  Dunham,  the  var- 
iance is  not  sufficient  to  warrant  a  new  trial  where  it  does  not 
appear  that  they  are  different  persons. 

7.  Erroneous  statements  of  the  prosecuting  attorney  or  other 
•counsel  on  behalf  of  the  prosecution  may  be  explained  by  the  party 
Twaififig  them. 
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8.  When  the  court  tryiiig  the  case  fully  and  fairly  instructs  the 
jury  on  every  question  arising  on  the  trial,  it  is  not  error  to 
refuse  instructions  submitted  by  the  defendant  or  prosecution. 

9.  Before  a  party  charged  with  crime  can  be  convicted  upon 
the  testimony  of  accomplices,  there  must  be  corroboration  of  the 
evidence  of  such  witnesses. 

10.  Where  it  is  shown  that  a  letter  had  been  given  to  a  juror 
during  the  trial  or  before  a  verdict  had  been  returned  and  the 
court  was  ignorant  of  such  fact,  and  it  is  further  shown  that 
on  the  hearing  of  the  motion  for  a  new  trial  the  attention  of  the 
court  is  not  called  to  such  fact,  it  cannot  be  urged  in  this  court 
as  a  ground  for  new  trial. 

(Syllabus  by  the  court.) 

APPEAL  from  the  District  Court  of  Idaho  County.  Honor- 
able Edgar  C.  Steele,  Judge. 

Judgment  of  conviction  of  grand  larceny.  Judgment  af- 
firmed 

The  facts  are  stated  in  the  opinion. 

Clay  McNamee,  M.  R.  HattaKaugh,  A.  S.  Hardy  and  C.  H, 
Nugent,  for  Appellant. 

The  only  evidence  offered  to  show  that  this  animal  was  ever 
in  the  possession  of  Booke  is  the  fact  that  she  was  placed  in  a 
pasture  along  with  Worses  belonging  to  Eooke  and  that  Rooke 
settled  the  pasture  bill.  There  is  no  evidence  from  which  it 
can  even  be  inferred  that  the  defendant  ever  knew  that  this 
animal  had  been  placed  in  the  pasture,  or  that  any  horse  had 
been  placed  there  by  others  who  were  not  the  owners  of  the 
same.  This  court  has  held  that  where  the  presumption  aris- 
ing from  the  possession  of  stolen  property  is  overcome,  the  evi- 
dence is  insufficient  to  warrant  conviction.  (State  v.  Mar^ 
quardson,  7  Idaho,  352,  62  Pac.  1034.)  But  in  the  case  at 
bar  the  state  never  raised  a  presumption  of  guilt.  It  did  prove 
that  the  defendant  never  took  the  horse,  and  established  a 
prima  facie  case  that  it  was  never  in  the  possession  of  the  de- 
fendant, to  his  knowledge.  (People  v.  Curraoi  (Cal.),  31  Pac. 
1116.)  Where  the  evidence  fails  to  connect  the  defendant  with 
the  offense  charged,  the  conviction  will  be  set  aside.     (Stat^ 
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V.  Adams,  9  Idaho,  582,  75  Pac.  258;  State  v.  Neabit,  4  Idaho, 
548,  43  Pac.  66.)  Also  where  no  common  enterprise  is  shown. 
{HUligas  v.  State,  55  Neh.  586,  75  N.  W.  1110.)  In  the  case 
at  bar  the  state  does  not  rely  upon  circumstantial  evidence; 
every  detail  is  sworn  to  by  eye-witnesses.  There  is  no  room 
for  the  presumptions  dealt  in  where  the  evidence  is  circumstan- 
tial. It  is  error  to  allow  a  jury  to  infer  a  fact  of  which  there 
is  no  evidence.  {Saunders  v.  People  (Mich.),  1  Am.  Cr.  Eep. 
347.)  Testimony  which  raises  a  mere  conjecture  ought  not  to 
be  left  to  a  jury  as  evidence  of  a  fact  which  a  party  is  re- 
quired to  prove.  {State  v.  Carter  (N.  C),  1  Am.  Cr.  Rep. 
444.)  Evidence  of  the  perpetration  by  the  defendant  of  a 
crime  other  than  that  for  which  he  is  on  trial  is  not  admis- 
sible unless  such  connection  be  shown  between  the  two  of- 
fenses as  tends  to  prove  that  if  defendant  were  guilty  of  the 
one,  he  was  also  guilty  of  the  other.  {Swan  v.  Commonwealth 
(Pa.),  4  Am.  Cr.  Rep.  188,  and  note,  p.  190;  People  v.  Tucker, 
104  Cal.  440,  38  Pac.  195.)  On  the  subject  of  other  thefts 
in  larceny  cases  see  State  v.  Kelly  (Vt.),  9  Am.  Cr.  Eep,  354, 
and  note,  p.  361;  People  v.  Bird,  124  Cal.  32,  56  Pac.  639. 
The  testimony  of  the  witnesses  tending  to  connect  the  defend- 
ant with  the  alleged  theft,  and  who  swore  to  the  taking  of 
the  horse,  was  testimony  of  witnesses  admitting  that  they  were 
concerned  in  the  taking,  and  who  were  therefore  accomplices 
according  to  their  own  claim.  There  is  not  suflScient  testi- 
mony from  other  persons  of  material  facts  to  corroborate  the 
testimony  of  these  accomplices.  The  testimony  of  accomplices 
must  be  corroborated.  {Territory  v.  Neligh,  2  Ariz.  69, 10  Pac. 
357;  Middleton  v.  State,  52  Ga.  527,  1  Am.  Cr.  Rep.  194; 
People  V.  Kunz,  73  Cal.  313,  14  Pac.  836.)  The  courts  hold 
that  threats  of  lynching  are  sufficient  to  authorize  change  of 
venue.  {Richmond  v.  State,  16  Neb.  388,  20  N.  W.  282 ;  State 
V.  Oreer,  22  W.  Va.  800.)  The  courts  have  also  held  that 
newspaper  attacks  upon  the  defendant  are  enough  to  authorize 
change  of  venue.  {Oalloher  v.  State,  40  Tex.  Cr.  Rep.  296, 
50  S.  W.  388;  State  v.  Olds,  19  Or.  397,  24  Pac.  394.  See, 
also,  Meyers  v.  State,  39  Tex.  Cr.  Rep.  500,  46  S.  W.  817; 
Saffold  V.  State,  76   Miss.   258,  24  South.   3U;  Jamison  v. 
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People,  146  111.  367,  34  N.  E.  486;  Johnson  v.  Commonwealth, 
82  Ky.  116;  State  v.  Spotted  Hawk,  22  Mont  33,  55  Pac.  1026; 
State  V.  Flaherty,  42  W.  Va.  240,  24  S.  E.  885.) 

John  A.  Bagley,  Attorney  General,  for  the  State. 

Swearing  witnesaes  in  a  body  not  reversible  error.  {State 
V.  Crea,  ante,  p.  88,  76  Pac.  1013.)  Misconduct  of  county  at- 
torney: This  is  not  assigned  as  a  ground  for  a  new  trial  in  the 
notice  and  motion  fo/  a  new  trial,  and  cannot  be  considered 
By  this  court.  The  conduct  complained  of  is  not  suflBcient 
to  warrant  a  reversal  of  this  case  or  bring  it  within  the  rule 
laid  down  in  State  v.  Irwin,  9  Idaho,  35,  71  Pac.  608;  State 
V.  Harness,  ante,  p.  18,  76  Pac.  788. 

STOCKSLAGER,  J.— On  the  eighth  day  of  September, 
1903,  an  information  was  filed  in  the  district  court  of  Idaho 
county,  charging  the  defendant,  William  Booke,  with  the  crime 
of  grand  larceny.  After  alleging  that  the  defendant  had 
waived  a  preliminary  examination,  the  prosecuting  officer 
charges  the  larceny  as  follows: 

1.  That  the  said  William  Eooke,  on  or  about  the  twenty-third 
day  of  January,  1903,  at  the  county  of  Idaho,  and  state  of 
Idaho,  then  and  there  being,  did  then  and  there  willfully  and 
unlawfully  and  feloniously  steal,  take,  carry,  lead  and  drive 
away  from  the  possession  of  one  C.  W.  Dunham,  one  roan  mare, 
the  same  then  and  there  being  the  personal  property  of  said 
C.  W.  Dunham. 

To  this  information  a  demurrer  was  filed:  1.  That  said  in- 
formation does  not  substantially  conform  to  the  requirements 
of  sections  7677,  7678  and  7679  of  the  Revised  Statutes;  2. 
That  the  facts  stated  in  said  information  do  not  constitute  a 
public  offense. 

This  demurrer  was  overruled,  to  which  counsel  for  defend- 
ant excepted.  Counsel  for  defendant  filed  a  motion  for  change 
of  venue,  which  was  by  the  court  overruled;  all  these  proceed- 
ings were  had  at  the  September,  1903,  term  of  the  district  court 
of  Idaho  county.  The  next  step  disclosed  by  the  transcript 
was  an  application  for  a  continuance  on  behalf  of  the  defend- 
ant, which  WP*^  filed  on  the  first  day  of  February,  1904,  it  be- 
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ing  the  first  day  af  the  February  term  of  the  Idaho  county 
district  court.  The  record  shows  that  this  motion  was  argued 
and  submitted  to  the  court  and  overruled  on  the  said  -first  day 
of  February,  1904.  On  the  same  day  it  is  shown  that  the 
prosecuting  officer  asked  to  have  the  names  of  a  number  of 
witnesses  indorsed  on  the  information,  which  was  objected  to 
by  the  defendant.  The  objection  was  overruled  and  the  court 
directed  the  names  of  a  large  number  of  witnesses  to  be  in- 
dorsed on  the  information.  On  February  18,  1904,  it  is  shown 
that  the  court  ordered  that  a  jury  be  impaneled  to  try  the 
cause,  which  was  completed,  and  on  the  19th  the  trial  was 
resumed  and  continued  from  day  to  day  until  completed.  On 
the  twenty-fourth  day  of  February,  1904,  the  jury  returned  the 
following: 

"'February  Term,  1904. 

The  State  of  Idaho, 
Plaintiff, 


William  Rooke, 

Defendant./ 

'VERDICT. 
"We,  the  jury  in  the  above-entitied  cause,  duly  impaneled 
and  sworn,  find  the  defendant  guilty  as  charged  in  the  informa- 
tion. 

'^ENRY  FORSEMAN, 

"Foreman.'' 

On  the  twenty-sixth  day  of  February,  1904,  the  defendant 
was  sentenced  to  serve  a  term  of  ten  years  in  the  penitentiary 
of  the  state  of  Idaho.  This  appeal  is  from  the  judgment  and 
from  an  order  overruling  a  motion  for  a  new  trial.  Counsel 
for  defendant  make  eighty-six  assignments  of  error,  and  fur- 
nish us  a  transcript  of  seven  hundred  and  forty  folios.  A  large 
number  of  the  assignments  of  error  are  based  upon  the  admis- 
sion of  evidence  and  the  instructions  of  the  court  given  on  its 
own  motion. 
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The  first  and  fifth  assignments  of  error  are  based  upon  the 
mling  of  the  court  in  oyerruling  the  demurrer  to  the  informar 
tion.  Counsel  for  defendant  in  support  of  this  contention  say: 
'*The  information  does  not  allege  anything  more  than  that  the 
defendant  took  the  roan  mare  described  from  the  possession  of 
the  party  and  then  released  it  It  does  not  allege  directly  that 
he  drove  or  took  the  horse^  but  only  that  he  took  it  from  the 
possession  of  this  person.*' 

As  we  construe  the  language  of  the  information,  the  defend- 
ant is  informed  that  on  or  about  a  date  named  he  is  charged 
with  having  willfully,  unlawfully  and  feloniously  stolen,  taken 
and  driven  away  from  the  possession  of  the  complaining  witness, 
certain  personal  property,  the  unlawful  taking  of  which  is  grand 
larceny  under  our  statute.  This  is  all  the  law  requires,  and 
the  demurrer  was  properly  overruled. 

Assignment  No.  2  is  based  on  the  ruling  of  the  court  in  re- 
fusing to  grant  a  continuance  on  the  application  of  defendant. 
The  first  statement  of  the  defendant  in  his  aflBdavit  for  a  con- 
tinuance is,  ''that  he  is  one  of  the  defendants  in  the  foregoing 
cause,  and  he  is  also  defendant  in  four  other  causes  for  alleged 
horse-stealing  now  pending  in  said  district  court.**  Then  fol- 
lows an  allegation  that  ''on  or  about  the  eleventh  day  of  Feb- 
ruary^ 1903,  he  was  charged  in  the  probate  court,  together  with 
other  defendants  [naming  them]  with  having  stolen  a  number 
of  horses  in  said  county  jointly  as  one  joint  act.** 

"That  for  some  reason  or  other  unknown  to  affiant  all  the 
other  defendants  excepting  Joe  Canfield  and  Richard  Tipton 
have  been  released  from  said  charge  or  charges,  and  affiant  is 
informed  and  verily  believes  that  the  county  attorney  of  said 
coimty,  and  W.  N".  Scales,  the  attorney  for  the  private  prose- 
cutor herein,  have  agreed  to  release  said  Canfield  and  Tipton 
in  case  they  would  testify  against  affiant  in  this  and  the  other 
causes  named.** 

He  next  alleges  that  about  the  Ist  of  February,  1903,  he  en- 
tered into  a  contract  with  one  James  Loe,  whereby  affiant  was 
to  furnish  Loe  about  two  hundred  head  of  range  horses,  but  on 
account  of  a  heavy  fall  of  snow  and  unusually  inclement  weather 
about  that  time,  he  was  unable  to  furnish  the  number  agreed 
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upon,  so  he  referred  said  Loe  to  Joe  Canfield  and  Ellis  Crooks. 
Affiant  is  informed  and  believes  said  Canfield  and  Crooks  agreed 
to  furnish  said  Loe  said  number  of  horses,  provided  affiant 
should  turn  in  what  horses  he  then  had  gathered,  amounting  to 
about  forty  head,  and  that  said  Crooks,  Canfield  and  EUer  sold  to 
said  Loe  about  one  hundred  head  of  range  horses  imder  said  con- 
tract and  affiant  about  forty  head.  That  all  of  said  horses  were  de- 
livered to  said  Loe  at  Cottonwood,  Idaho,  about  the  ninth  day 
of  February,  1903.  That  said  Loe  about  the  same  time  pro- 
cured about  twenty-five  head  of  horses  from  the  neighborhood 
of  Ferdinand,  Idaho,  claiming  at  the  same  time  that  be  had 
purchased  the  same  from  Indians.  To  the  foregoing  facts 
Hugh  O^Kane  and  William  Bobinson  would  testify  if  they  were 
present  at  this  term  of  court,  and  affiant  cannot  prove  such  state- 
ments by  any  other  witness  or  witnesses,  excepting  James  Loe, 
who,  affiant  is  informed  and  believes,  has  been  released  from  the 
aforesaid  charges  on  a  promise  to  testify  against  affiant 
Therefore^  without  the  presence  of  said  Hugh  O'Kane  and 
William  Bobinson,  affiant  cannot  safely  go  to  trial  at  this  term 
of  court.  He  further  says  that  ''he  cannot  safely  go  to  trial  at 
this  term  of  court  without  the  presence  of  Julius  Leitch,  who, 
if  present,  would  testify  that  he  was  present  in  Spokane,  Wash- 
ington, at  the  time  affiant  was  arrested  on  this  and  other  charges. 
And  when  he  was  arrested  all  that  was  said  or  done  by 
affiant  was  that  when  the  officers  entered  his  room,  he  greeted 
tliem  courteously  and  said,  'Very  well,  where  do  you  want  me 
to  go  ?'  That  affiant  was  not  in  any  way  hiding  or  endeavoring 
to  keep  out  of  the  way  of  officers  and  that  he  never  claimed  to 
be  the  wife  of  witness  Julius  Leitch,  and  affiant  at  the  time 
he  was  arrested  never  stated,  1  guess  you  have  got  me  for  life,* 
or  words  to  that  effect,  or,  1  guess  you  have  got  me,*  and  that 
no  other  conversation  occurred  there  than  aforesaid.  That  tlie 
witnesses  William  EUer  and  Ellis  Crooks,  would,  if  present, 
testify  that  the  aforesaid  contract  was  entered  into  and  that 
they  furnished,  under  said  contract,  the  greatest  part  of  said 
horses That  in  all  of  said  transactions  between  the  par- 
ties named  and  James  Loe,  Ike  Loe,  his  brother,  acted  as  agent 
therein.**    Then  follows  an  allegation  that  the  application  is 
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not  made  for  delay  merely,  but  that  justice  may  be  done  in  the 
premises. 

In  support  of  this  application  Clay  McNamee  makes  an 
affidavit:  "That  he  is  one  of  the  attorneys  for  the  defendant 
That  within  three  days  after  said  case  had  been  set  for  trial  he 
caused  subpoenas  to  be  issued  for  the  attendance  of  William 
Eller,  Ellis  Crooks  and  Julius  Leitch,  and  within  about  three 
days  after  procured  an  indorsement  by  the  judge  upon  the  sub- 
poena issued  for  the  said  Leitch  requiring  his  attendance  at 
the  trial  of  this  cause.  No  return  has  been  made  upon  said 
subpoena  by  the  sheriff  of  Idaho  county,  but  affiant  is  informed 
by  one  Godfrey  Doust  that  said  Leitch  is  in  jail  in  Spokane,  but 
will  be  liberated  in  a  few  days,  said  Leitch  being  held  in  said 
jail  on  suspicion  of  having  committed  a  crime ;  that  affiant  is 
fully  informed  and  believes  the  said  Leitch,  as  soon  as  delivered, 
will  immediately  come  to  this  court  as  witness  for  the  defend- 
ant; that  on  yesterday  J.  M.  EUer  made  the  statement  in  open 
court  that  his  son,  William  EUer,  was  in  Cottonwood,  Idaho,  on 
last  Saturday,  and  affiant  is  fully  informed  and  believes  that  the 
said  William  Eller  is  now  in  Idaho  county  and  that  no  return 
has  been  made  by  the  sheriff  showing  that  said  Eller  is  not 
now  in  Idaho  county;  that  the  same  condition  as  to  the  return 
of  the  officer  is  true  in  reference  to  the  witness,  Ellis  Crooks, 
and  affiant  is  fully  informed  and  believes  that  the  said  Ellis 
Crooks  is  now  in  Idaho  county,  Idaho.  That  some  three  days 
ago  affiant  was  informed  that  Hugh  O^Kane  and  William  Eob- 
inson  were  in  western  Oregon;  that  immediately  thereafter  he 
procured  an  order  of  this  court  requiring  the  attendance  of  both 
of  said  witnesses  at  this  trial.  That  from  an  examination  of  the 
files  and  subpoena  in  this  case,  affiant  has  failed  to  discover 
any  return  by  the  sheriff  of  Idaho  county  in  reference  to  either 
of  said  witnesses.  That  affiant  is  fully  informed  and  believes 
and  states  the  facts  to  be  that  defendant  is  poor  and  unable  to 
pay  the  mileage  and  witness  fees  of  either  or  any  of  said  wit- 
nesses, and  that  owing  to  that  fact  he  has  been  unable  to  as- 
certain the  whereabouts  of  said  witnesses  or  procure  their  at- 
tendance as  witnesses.  That  the  defendant  has  no  other  wit- 
nesses by  whom  he  can  prove  the  facts  alleged  in  the  affidavit 
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filed  to-day  and  sworn  to  by  the  defendant  That  affiant  has 
been  continuoiiBly  engaged  in  the  trial  of  a  criminal  cause  in  the 
above-entitled  court  ever  since  the  fifteenth  day  of  February, 
and  at  all  times  both  before  and  after  said  dates  has  used  every 
effort  possible  to  procure  the  attendance  of  each  &nd  all  of  the 
witnesses  named  in  the  defendant's  subpoenas  on  file  in  this 
action,  by  issuing  subpoenas  and  procuring  proper  orders  of  this 
court  and  informing  the  sheriff  and  his  deputies  of  the  where- 
abouts of  said  witnesses  so  far  as  known  to  affiant  and  said  de- 
fendant. That  besides  the  witnesses  herein  named,  the  defend- 
ant has  issued  subpoenas  within  plenty  of  time  to  procure  their 
attendance  at  this  trial,  but  owing  to  a  mistake  of  one  of  the 
sheriff's  deputies  said  subpoenas  have,  in  all  probability,  not 
yet  been  served  upon  all  of  said  four  witnesses,  but  affiant  has 
been  informed  by  the  sheriff  that  the  deputy  who  went  to  serve 
said  four  witnesses  will  probably  be  in  Qrangeville  this  after- 
noon and  ready  to  make  return  upon  said  subpoenas.  That  de- 
fendant at  this  time  cannot  safely  go  to  trial  without  the  at- 
tendance of  said  witnesses,  and  affiant  is  unwilling  to  disclose 
to  the  state  what  will  be  their  evidence  until  it  can  be  ascer- 
tained whether  or  not  said  witnesses  have  been  subpoenaed  or  a 
return  made.'' 

To  this  application  for  a  continuance  a  counter-showing  was 
made  by  the  affidavit  of  Edward  M.  Griffith,  the  county  at- 
torney, to  wit:  "That  he  is,  and  for  some  time  past  has  been, 
personally  acquainted  with  the  alleged  witnesses  mentioned  in 
said  affidavit,  to  wit,  Hugh  O'Kane  and  William  Eobinson;  that 
said  Hugh  O'Kane  up  to  a  month  or  two  ago  conducted  a  saloon 
in  the  city  of  Grangeville,  Idaho,  and  the  said  William  Robin- 
son was  bar-keeper  therein  and  performed  other  services  for 
said  O'Kane.  That  from  the  affidavit  of  the  defendant,  no  time 
or  places  being  given  or  any  other  information  upon  which  this 
affiant  could  get  at  the  facts,  this  affiant  is  unable  to  see  how 
any  testimony  of  the  said  Robinson  or  O'Kane  would  be  compe- 
tent or  material.  That  one  G.  A.  Doust,  head  jailer  in  the 
Spokane  jail  in  Washington,  in  which  city  this  defendant  was 
first  arrested  on  charge  for  which  he  has  been  informed  against 
in  the  above-entitled  action,  and  which  said  Doust  has  been 
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brought  here  by  the  defendant  as  a  witness  for  the  defendant, 
as  this  affiant  is  informed  and  believes^  and  who  was  present 
when  the  said  arrest  of  said  Will  I.  Booke  was  made,  can  and 
will  testify  in  regard  to  the  transactions  which  happened  at 
the  time  of  said  arrest,  as  this  affiant  is  informed  and  believes. 
That  the  said  O.  A.  Donst  has  told  this  affiant  this  morning  that 
he  was  head  jailer  in  the  Spokane  jail;  that  when  he  left 
Spokane  the  said  Julius  Leitch  was  confined  in  said  jail  on  the 
charge  of  highway  robbery,  although  he,  the  said  Doust,  be- 
lieved that  said  Leitch  would  be  discharged^  or  was  discharged, 
by  this  time. 

''That  this  affiant  has  examined  the  records  in  the  probate  court 
where  a  complaint  was  filed  against  the  said  Ellis  Crooks,  men- 
tioned in  defendant's  affidavit,  and  the  record  shows  that  on  Feb- 
ruary 1^  1903,  a  complaint  was  filed  in  that  court  charging  said 
Crooks  with  grand  larceny,  and  that  a  warrant  was  issued  there- 
on, and  that  sai^  charge  is  now  pending,  and  that  said  matter 
has  never  been  dismissed  and  the  reason  that  said  Crooks  has 
never  had  an  examination,  as  this  affiant  is  informed  and  be- 
lieves, is  because  said  Crooks  ever  since  the  filing  of  said  com- 
plaint, has  been  and  now  is  a  fugitive  from  justice.  That  there 
is  now  on  file  with  the  clerk  of  the  above-entitled  court  a  sub- 
poena issued  in  behalf  of  the  defendant  for  said  William  Rob- 
inson and  Hugh  O'Kane,  dated  the  tenth  day  of  February,  1904; 
that  this  cause  was  set  for  trial  on  the  third  day  of  February, 
to  be  tried  February  11, 1904.  That  this  affiant  is  informed  and 
believes  that  both  the  said  Hugh  O'Kane  and  William  Bobin- 
Bon  are  now  residents  of  the  state  of  Idaho.  That  at  the  last 
term  of  court  the  alleged  witnesses,  Hugh  O'Kane  and  William 
Bobinson,  were  both  residents  of  this  county  and  in  the  city  of 
Grangeville,  as  this  affiant  remembers,  and  could  easily  have 
been  had  as  witnesses  in  this  case,  but  after  the  case  was  set 
for  trial  at  said  last  term,  the  defendant  broke  jail,  and  es- 
caped from  the  custody  of  the  officers,  and  was  not  recaptured 
until  after  the  expiration  and  adjournment  of  said  last  term  of 
this  court.'* 

This  constitutes  the  record  before  the  trial  court  on  this  ap- 
plication for  a  continuance,  and  for  the  reason  that  counsel  for 
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defendant  (appellant)  insist  with  so  much  earnestness  that  the 
court  erred  in  not  granting  the  continuance,  we  have  deemed  it 
hest  to  disclose  the  entire  showing.  Applications  of  this  char- 
acter are  addressed  to  the  sound  discretion  of  the  trial  court, 
and  unless  it  appears  from  the  record  that  that  court  has  in 
some  manner  abused  such  discretion,  this  court  will  not  inter- 
fere with  its  rulings  or  orders.  A  careful  inspection  of  the 
showing  made  by  the  defendant  as  well  as  the  counter-showing 
of  the  prosecution  does  not  convince  us  that  the  court  was  in 
error  in  its  ruling.  It  is  not  made  to  appear  that  the  defend- 
ant was  entitled  to  a  continuance  on  account  of  absent  wit- 
nesses, whose  attendance  he  could  not  have  procured  with  due 
diligence  so  far  as  it  seems  it  would  not  have  been  in  the  power 
of  the  defendant  to  procure  their  attendance  at  any  time  in  tlie 
future.  It  seems  from  the  showing  or  counter-showing  that 
one  of  the  witnesses  (Leitch)  was  in  the  jail  at  Spokane,  the 
witness  Crooks  was  fugitive  from  justice,  O'Kane  and  Bobin- 
son  were^  or  shortly  prior  thereto  had  been,  residents  of  the 
county  of  Idaho.  The  other  four  witnesses  mentioned  in  the 
affidavit  of  Mr.  McNamee,  whose  na:mes  are  not  given,  are  sup- 
posed at  the  time  of  the  filing  of  the  application,  to  be  residents 
of  Idaho  county.  What  defendant  or  his  counsel  expect  to 
prove  by  these  witnesses  is  not  disclosed  in  the  showing,  hence 
the  trial, court  was  unable  to  determine  the  importance  of  their 
evidence  or  the  necessity  of  their  presence  on  behalf  of  the  de- 
fendant as  witnesses.  It  is  fair  to  presume  that  the  application 
of  defendant  for  a  continuance  did  not  impress  the  trial  court 
with  much  favor  when  it  is  remembered  the  defendant  had  es- 
caped from  the  custody  of  the  oflBcers  at  a  former  term  of  the 
court,  when  it  is  shown  that  the  two  witnesses,  O'Kane  and  Bob- 
inson,  were  residents  of  Grangeville. 

We  find  no  error  in  the  ruling  of  the  court  in  refusing  to 
sustain  defendant's  motion  for  a  continuance.  We  have  exam- 
ined LUlienthal  &  Co.  v.  Anderson,  1  Idaho,  673.  In  this  case, 
it  was  shown  that  the  witness  was  on  very  friendly  terms  with 
the  defendant.  The  evidence  expected  to  be  obtained  from  such 
witness  was  set  forth  in  the  affidavits,  and  it  was  material  on 
the  issue  of  partnership.    A  subpoena  had  been  issued  for  the 
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defendant  and  returned  not  served  by  the  gheriflf ;  a  second  snB- 
poena  was  placed  in  the  hands  of  the  sheriflE  for  service  with 
like  results.  The  case  was  set  on  the  first  day  of  the  term,  March 
7,  1876,  for  March  11th.  It  seems  immediate  steps  were  taken 
to  procure  the  attendance  of  the  witness,  and  this  was  the  first 
term  of  the  court  at  which  the  case  was  at  issue.  In  People  v. 
Lee  (Cal.),  8  Pac.  685,  the  syllabus  says:  '-It  is  error  in  a 
criminal  trial  to  refuse  the  defendant  a  continuance  asked  for 
on  the  ground  of  absence  of  witnesses  from  the  county  where, 
from  the  uncontradicted  aflBdavits  of  the  defendant,  it  appears 
that  such  witnesses  were  regularly  subpoenaed,  that  the  facts 
which  the  defendant  expected  to  prove  by  them  and  which  are 
stated  in  the  affidavit  ar6  material  to  the  defense.'' 

In  Staie  v.  Lund,  49  Kan.  580,  31  Pac,  146,  it  seems  the  de- 
fendant was  charged  with  a  violation  of  the  prohibition  laws  of 
the  state  of  Kansas.  An  affidavit  for  continuance  was  made 
with  the  evidence  of  the  absent  witnesses  set  out  in  the  affida- 
vit. The  prosecution  agreed  to  treat  the  statement  in  the  affi- 
davit as  the  evidence  of  the  absent  witnesses;  a  trial  was  had, 
but  the  jury  failed  to  agree.  A  second  trial  was  ordered  and 
the  court  refused  to  require  the  prosecuting  officer  to  treat  the 
statement  in  the  affidavit  as  evidence  of  the  absent  witnesses  on 
the  second  trial.  This  the  court  held  was  error.  We  do  not 
think  the  case  at  bar  falls  within  the  rule  laid  down  in  either 
of  the  cases  above  cited  and  to  which  our  attention  is  called  by 
counsel  for  appellant 

In  assignment  No.  3  it  is  argued  that  the  court  erred  in  per- 
mitting the  names  of  a  number  of  witnesses  to  be  indorsed  on 
the  information  at  or  about  the  time  of  the  commencement  of 
the  trial.  It  seems  that  the  defendant,  prior  to  the  date  of 
filing  the  information,  waived  a  preliminary  examination,  and 
only  the  name  of  C.  W.  Dunham  was  indorsed  on  the  informa- 
tion at  the  time  of  filing.  The  next  step  taken  as  shown  by  the 
record  was  the  plea  of  not  guilty,  entered  on  September  12, 
1903.  Next  follows  an  application  on  behalf  of  defendant  for 
the  court  to  fix  and  reduce  amount  of  bail  and  which  was  argued 
and  submitted  to  the  court  and  taken  under  advisement;  this  was 
September  24,  1903. 
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Next  we  find  an  application  for  a  change  of  venue,  which 
wajB  overruled  by  the  court.  The  next  mention  of  this  case  is 
dated  October  6,  1903.  "In  the  two  causes,  the  defendant, 
William  I.  Eooke,  having  on  September  30,  1903,  escaped  from 
the  sheriff,  the  said  causes  are  postponed.'^  We  find  no  other 
fiteps  taken  in  this  case  until  the  February  term,  1904.  We  find 
the  applicatitm^or  a  continuance  was  denied  on  the  eighteenth 
day  of  February,  1904,  and  thereafter  the  prosecuting  attorney 
asked  permission  to  place  the  names  of  a  large  number  of  wit- 
nesses on  the  information,  which  was  granted  by  the  court  It 
(does  not  appear  that  the  defendant  thereafter  renewed  his  ap- 
plication for  a  continuance  on  the  ground  that  he  could  not  be 
prepared  to  meet  the  evidence  of  these  witnesses,  his  application 
heing  based  on  the  ground  alone  of  the  absence  of  witnesses  on 
his  own  behalf. 

In  Stcde  v.  WUmbusse,  8  Idaho,  608,  70  Pac.  849,  this  court 
lield  that  it  was  not  error  to  allow  the  names  of  witnesses  to  be 
indorsed  on  the  information  even  after  the  trial  began,  if  it 
was  shown  that  at  the  time  the  information  was  filed  the  names 
of  such  witnesses  were  unknown  to  the  prosecuting  officer.  Again, 
in  State  v.  Crea,  ante,  p.  88,  76  Pac.  1013,  this  court  said :  "Under 
the  provision  of  laws  of  the  Fifth  Session  of  1899,  page  125, 
.section  2,  requiring  the  prosecuting  attorney  to  indorse  on  the 
information  the  names  of  all  the  witnesses  known  to  him  at 
the  time  of  filing  the  same  when  it  is  sought  to  have  the  names 
of  other  witnesses  indorsed  on  the  information  after  the  same 
has  been  filed,  the  court  must  be  satisfied  that  the  names  of 
.€uch  witnesses  were  not  known  to  the  prosecuting  attorney  at 
the  time  the  information  was  filed,  before  such  names  are  al- 
lowed to  be  indorsed  thereon.*^ 

In  People  v.  Hall  48  Mich.  482,  42  Am.  Eep.  477,  12  N.  W. 
-665,  the  court  said:  *'The  court  allowed  the  names  of  several 
witnesses  to  be  added  to  the  information  during  the  trial,  under 
objection,  without  any  showing  that  they  were  not  known  earlier 
and  in  time  to  give  defendant  notice  in  season  to  anticipate  their 
presence  before  the  trial.  The  statute  is  explicit  that  this  shall 
Ibe  done  before  the  trial  where  witnesses  are  known.*'  The  de- 
fendant Hall    wafl  charged    with  the  murder  of    his  wife  by 
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poison.  Two  of  the  witnesses  whose  names  were  added  to  the 
information  were  doctors.  The  court  further  says :  "It  appears 
by  the  testimony  of  Drs.  Prescott  and  BuflSeld  that  they  were 
employed  by  the  prosecution  about  three  months  before  the 
second  trial,  and  it  appeared  further  that  their  testimony  was 
the  chief  testimony,  and  practically  the  only  testimony  tending 
to  show  arsenic  in  the  body.  The  others  were  of  less  conse- 
quence.'* 

It  is  thus  shown  that  defendant  was  being  tried  the  second 
time  for  the  murder  of  his  wife  and  that  three  months  before 
the  second  trial,  the  two  doctors  had  been  employed  by  the 
prosecution  to  make  an  examination  of  the  body,  and  upon  such 
examination  discovered  arsenic  in  the  body.  There  can  be  no 
question  but  that  the  prosecuting  officer  knew  the  importance 
of  the  evidence  of  the  two  doctors  before  the  trial  began  and 
should  have  procured  an  order  from  the  court  to  place  such 
names  on  the  information  prior  to  the  commencement  of  the 
trial.  In  the  case  at  bar  we  find  indorsed  on  the  information 
at  the  time  it  was  filed,  to  wit: 

"Names  of  all  witnesses  known  to  said  prosecuting  attorney 
at  the  time  of  filing  this  information. 

"G.  W.  DUNHAM.*' 

At  the  time  the  county  attorney  asked  permission  to  indorse 
the  names  of  additional  witnesses  on  the  information,  the  fol- 
lowing proceedings  were  had : 

"Mr.  Griffith:  I  desire  to  have  a  list  of  witnesses  indorsed 
on  the  information.  I  will  state  this :  that  what  might  seem  to 
be  an  oversight  in  not  having  this  done  before,  is  due  largely 
to  the  unsettled  facts  and  circumstances  surrounding  the  trial 
of  this  case.  It  was  uncertain  at  the  beginning  which  one  of 
these  cases  would  be  tried. 

"The  Court:  How  many  cases? 

"Mr.  Griffith:  Five  cases;  and  then  at  that  time,  or 
what  might  have  been  the  proper  time  to  have  asked  this,  for 
these  indorsements,  the  names  of  all  of  our  witnesses  were  not 
known,  or  a  great  many  of  whom  have  come  to  our  knowledge 
since  this  case  was  set  down. 
Idaho,   Vol.   10-26 
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"The  Court:  How  many  witnesses  have  you  indorsed 
there? 

"Mr.  Griffith:  All  of  them  practically,  except  the  prosecut- 
ing witness,  only  the  one.  I  will  say  this:  There  was  no  pre- 
liminary examination  had  in  the  case,  the  defendant  waived  ex- 
amination and  the  only  witness  who  was  indorsed  was  the  com- 
plaining witness  at  the  preliminary  hearing,  and  that  accoimts 
for  the  fact  that  most  of  our  witnesses  were  not  indorsed  upon 
the  information. 

*Tlfr.  Scales:  I  will  state  in  addition,  that  all  these  wit- 
nesses, I  do  not  think  with  a  single  exception,  were  known  to 
the  defendant.  They  had  the  same  source  of  getting  it  that 
we  did;  that  was  the  evidence  in  the  other  cases,  and  in  a  great 
many  cases.  Most  all  of  them  had  heen  suhpoenaed  hy  the  de- 
fendant himself,  so  it  is  no  surprise  or  anything  of  the  kind.** 

Counsel  for  application  objected  to  indorsing  any  names  on  the 
information,  alleging  surprise.  This  objection  was  overruled  by 
the  court  and  the  names  of  witnesses  were  indorsed  on  the  in- 
formation by  order  of  the  court. 

We  think  under  the  peculiar  facts  shown  to  have  existed  in 
this  case,  together  with  other  cases  pending  in  the  court  against 
the  defendant,  there  was  no  error  in  the  ruling  of  the  court  per- 
mitting the  names  to  be  indorsed. 

The  fourth  assignment  argued  by  counsel  for  appellant  re- 
lates to  the  court  ordering  that  all  witnesses  for  the  prosecu- 
tion be  sworn  in  a  body.  This  practice  is  quite  common  in  the 
trial  courts  of  the  state,  especially  where  there  are  a  large  num- 
ber of  witnesses  in  attendance  at  the  commencement  of  the 
trial,  and  we  know  of  no  statute  or  rule  of  the  courts  prohibit- 
ing it;  hence   we  find  no  error. 

In  assignment  No.  7,  counsel  for  appellant  says:  'TVitness 
Canfield  shows  by  his  own  testimony  that  he  stole  the  animal 
described  under  the  information,  and  that  he  was  testifying 
under  threats  of  prosecution  if  he  did  not  implicate  the  defend- 
ant, and  under  promises  of  release  if  he  would  do  so.  The 
testimony  of  a  witness  who  is  testifying  under  threats  of  prose- 
cution is  open  to  the  grossest  objection.**    This  argument  might 


Digitized  by  VjOOQIC 


Dec.  1904.]  State  v.  Eookb,  403 

Opinion  of  the  Court — Stockslager,  J. 

appeal  to  the  justice,  conscience  and  even  sympathy  of  the 
jurors,  hut  after  it  has  passed  them  unheeded  as  well  as  the 
trial  court  on  defendant's  motion  for  a  new  trial  without  bene- 
ficial results  to  defendant  under  repeated  discussions  of  this 
court,  it  will  not  reverse  the  judgment  on  appeal. 

Another  assignment  of  error  is  the  refusal  of  the  court  to 
grant  a  change  of  venue.  Counsel  for  appellant  with  energy, 
ability  and  earnestness  insist  that  with  the  showing  made  of 
the  bias  and  prejudice  of  the  people  of  Idaho  county,  against 
defendant,  he  was  entitled  to  have  the  case  removed  to  another 
county,  in  the  second  judicial  district,  for  trial.  We  have  read 
the  affidavits  in  support  of  this  application,  as  well  as  those 
opposing  it,  with  much  interest  and  care.  It  seems  that  an 
organization  exists  in  that  county  known  as  the  ^'Idaho  County 
Stock  Association,''  the  object  and  purpose  of  which  is  to  pro- 
tect their  stock  from  larceny,  and  that  such  organization, 
through  the  medium  of  the  newspapers  of  that  section  of  the 
county,  and  otherwise,  has  published  its  willingness  to  pay  a 
reward  of  $300  for  the  arrest  and  conviction  of  anyone  charged 
with  such  crime.  It  also  appears  that  this  organization  em- 
ployed W.  N.  Scales  to  assist  the  county  attorney  in  the 
prosecution  of  this  action. 

It  is  shown  by  the  affidavit  of  the  defendant.  Clay  McNamee, 
one  of  his  attorneys,  that  this  organization  has  about  three 
hundred  members,  and  whilst  it  is  not'  shown  by  the  record, 
we  take  judicial  knowledge  of  the  fact  that  Idaho  county  cast 
about  four  thousand  five  hundred  votes  at  the  last  general 
election,  being  about  one  member  of  this  organization  to  fif- 
teen electors  in  that  county,  so  far  as  interpreted  by  the  courts. 
These  organizations  exist  in  many  counties  of  the  state  irnder 
different  names,  are  organized  for  the  purpose  of  protecting  per- 
sonal property — especially  livestock — from  theft.  It  is  certainly 
the  privilege  of  good  citizens  to  thus  band  themselves  together 
for  the  universal  protection  of  this  property,  and  if  the  organiza- 
tion of  such  an  association  in  a  county  where  livestock  raisiDg 
is  one  of  the  principal  industries  is  to  be  ground  for  a  change 
of  venue  in  cases  where  the  parties  are  charged  with  the  larceny 
of  livestock,  then  the  very  object  and  purpose  of  the  organization 
is  to  be  thwarted  by  the  law  as  interpreted  by  the  courts. 
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We  do  not  wish  to  be  nnderetood  as  holding  that  a  change 
of  venue  should  not  be  granted  in  some  instances.  It  is  fre- 
quently necessary  that  justice  may  be  done,  but  in  this  case  we 
find  a  large  number  of  citizens  of  that  county  testifying  that 
in  their  opinion,  which  is  based  on  common  rumor  and  fre- 
quent conversations  with  the  citizens  of  the  county,  the  defend- 
ant cannot  have  a  fair  and  impartial  trial;  on  the  other  hand, 
an  equal  number,  and,  so  far  as  we  are  informed,  equally  as 
good  citizens,  testifying  that  in  their  opinion  there  is  no  neces- 
sity for  the  change,  and  that  from  their  conversations  and 
acquaintance  with  the  people  of  that  county,  the  defendant  can 
have  a  fair  and  impartial  trial.  All  this  evidence,  as  well  as 
many  facts  that  we  apprehend  are  not  shown  by  the  record, 
were  before  the  learned  trial  judge,  and,  in  the  discharge  of  his 
duties,  he  refused  to  grant  the  motion  for  change  of  venue,  and 
we  find  no  error  in  such  ruling. 

Another  assignment  upon  which  appellant  relies  is  based  upon 
the  fact  that  the  information  charges  that  the  animal  alleged 
to  have  been  stolen  was  the  property  of  G.  W.  Dunham,  when, 
in  fact,  it  belonged  to  Charles  Dunham. 

State  V.  Rice,  60  Kan.  868,  63  Pac.  737,  is  cited  in  sup- 
port of  this  contention;  the  syllabus  says:  'T^ere  property 
stolen  belonged  to  one  S.,  but  the  ownership  was  alleged  in  one 
B.,  and  the  evidence  showed  that  the  latter  had  charge  of  it  as 
the  servant  of  S.,  and  had  no  other  interest  in  it,  a  conviction 
for  larceny  from  B.  cannot  be  sustained.^*  This  case  has  no 
application  to  the  facts  of  the  one  under  consideration.  It  is 
nowhere  shown  that  C.  W.  Dunham  is  not  Charles  Dunham,  but 
it  is  shown  by  the  evidence  of  Charles  Dunham  that  the  roan 
mare,  alleged  to  have  been  stolen,  was  his  property. 

In  State  v,  Ireland,  9  Idaho,  686,  75  Pac.  257,  recently  decided 
by  this  court,  involving  a  question  similar  to  this,  it  is  said: 
^'Where  the  information  avers  the  title  to  stolen  property  in  B-, 
and  the  evidence  shows  that  B.  and  J.  are  the  owners  thereof,  the 
variance  between  the  averment  and  proof  is  not  fatal.  (Overrul- 
ing People  V.  Frank,  1  Idaho,  200.'^  We  do  not  think  the  va- 
riance in  this  case  is  fatal. 
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■'  ■  II  ■  ^ 

The  next  assignment  of  error  urged  by  counsel  for  appellant 
to  which  we  shall  direct  our  attention  relates  to  certain  state- 
ments made  by  W.  N.  Scales  in  his  closing  argument  to  the  jury 
on  behalf  of  the  prosecution.  It  follows :  *'From  my  standpoint, 
looking  at  the  testimony  as  I  do,  if  a  juror  under  this  evidence 
can  say  that  the  defendant  is  not  guilty,  he  is  influenced  by 
something  other  than  the  testimony  he  has  heard.^^ 

"Mr.  McNamee :  The  defendant  desires  an  exception  to  the 
statement  of  coimsel. 

*'The  Court:  Certainly,  the  counsel  does  not  mean  to  say 
that  any  juror  has  been  improperly  influenced. 

'Ttfr.  Scales :  No,  sir ;  I  mean  nothing  of  that  kind.  Gentle- 
men, when  I  examined  you  as  to  your  qualifications  to  act  as 
jurors,  I  asked  each  and  every  one  of  you  whether,  if  the  de- 
fendant's wife  and  two  small  children  were  brought  into  the 
courtroom  during  this  trial,  you  would  allow  your  sympathy  for 
the  wife  and  children  to  imduly  affect  you  in  arriving  at  your 
verdict;  whether  you  would  allow  your  sympathy  to  cause  you 
to  find  the  defendant  not  guilty,  if  the  evidence  found  him 
guilty;  and  each  and  every  one  of  you  said  you  would  not; 
and  what  I  mean  is  that  you  should  not  let  your  sympathy  alone 
cause  you  to  find  the  defendant  not  guilty,  but  should  be  gov- 
erned entirely  from  the  evidence.  I  did  not  intend  to  impute 
improper  methods  to  anyone." 

Again,  in  the  same  argument,  and  immediately  following  the 
above  language,  Mr.  Scales  made  use  of  the  following  language : 
"I  want  you  to  give  this  defendant  justice,  and  justice  is  what 
this  defendant  does  not  wanf  Again,  immediately  following 
the  last  quoted  language,  the  following  language  is  credited 
to  Mr.  Scales:  *Ttfr.  Moore  had  said  in  his  argument  to  you 
that  he  desired  you  to  consider  him  as  a  thirteenth  juror,  and 
asked  you  to  consider  him  as  such.  I  am  willing  to  accept  Mr. 
Moore  as  a  juror,  and  from  the  evidence  in  this  case  he  would 
find  the  defendant  guilty.*'  We  will  dispose  of  these  statements 
in  the  order  named. 

The  first  statement,  in  our  view,  was  improper,  but  after  the 
suggestion  of  the  court,  we  think  Mr.  Scales  placed  himself  in 
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41  proper  position  before  the  court  and  jury.  He  suggested  to 
the  jury  that  the  idea  he  meant  to  conTey  was  that  they  were 
not  to  be  influenced  by  any  feeling  of  sympathy  for  the  de- 
fendanty  or  his  wife  and  two  small  children,  and  disclaimed  any 
intent  to  impute  improper  motives  or  influence  to  any  of  the 
jurors.  The  next  statement  is  merely  the  conclusion  of  counsel, 
and  was  his  way  of  expressing  his  belief  in  the  guilt  of  the 
defendant 

.  The  next  statement  seems  to  have  been  called  for  in  the 
estimation  of  counsel  by  what  was  said  by  Mr.  Moore  in  his 
argument  to  the  jury  in  behalf  of  defendant  It  does  not  appear 
that  the  jury  took  Mr.  Moore  into  their  confidence  sufSciently 
to  make  him  the  thirteenth  juror.  We  are  not  informed  as  to 
whether  Mr.  Scales^  confidence  in  him  as  the  thirteenth  juror 
was  ill-advised,  or  otherwise.  None  of  these  statements  fall 
within  the  rule  laid  down  in  State  v.  Irwin,  9  Idaho,  35,  71 
Pac.  608,  or  State  v.  Harness,  ante,  p.  18,  76  Pac.  788. 

Cotmsel  for  appellant  bajse  a  number  of  assignments  of  error 
on  the  instructions  given  to  the  jury  by  the  court  on  its  own 
motion.  We  have  carefully  considered  all  the  objections  of 
counsel,  and  conclude  that  the  defendant  has  no  re^ison  to  com- 
plain of  any  of  the  instructions.  The  court  fully  and  fairly 
instructed  the  jury  on  all  questions  of  law  arising  on  the 
trial  of  the  case,  and  we  find  none  that  were  misleading  or  am- 
biguous. When  this  state  of  facts  appears  from  the  record,  it  is 
not  error  for  the  court  to  refuse  instructions  offered  by  coun- 
sel for  either  the  prosecution  or  defense. 

Assignment  No.  80  is  based  on  the  verdict  as  returned  by 
the  jury.  It  is  shown  by  the  record  that  in  the  beginning  of 
the  trial  all  proceedings  were  ordered  to  be  in  the  name  of 
William  I.  Booke;  the  verdict  is  returned  against  William 
Booke.  There  is  no  pretense  that  William  Booke  and  William 
I.  Booke  is  not  one  and  the  same  party  against  whom  the  in- 
formation was  filed,  and  who  was  foimd  guilty  of  larceny  of  the 
animal  in  controversy.  It  is  insisted  that  the  verdict  should 
have  been  sent  back  to  be  corrected  before  being  received,  and 
iailure  to  do  so  was  error.    It  would  perhaps  have  been  better 
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practice  to  have  had  the  verdict  corrected,  but  we  cannot  agree 
with  connsers  contention  that  it  was  error  not  to  do  so. 

Many  exceptions  were  taken  to  the  ruling  of  the  court  on  the 
admission  of  evidence  of  accomplices.  Also  as  to  other  charges 
of  larceny  against  the  defendant.  It  seems  that  other  charges 
of  larceny  were  so  closely  interwoven  with  the  one  from  which 
defendant  was  being  tried  that  the  court  admitted  some  evidence 
as  to  other  crimes.  The  court  fully  instructed  the  jury  as  to 
their  duties  with  relation  to  both  of  these  matters,  and  we 
think  made  it  plain  to  them  that  defendant  coidd  only  be  con- 
victed for  the  larceny  of  the  animal  alleged  to  have  been  stolen, 
and  as  charged  in  tiie  information;  also  that  the  testimony  of 
accomplices  must  be  corroborated  by  some  fact  or  circumstance 
before  a  conviction  can  be  had. 

This  brings  us  to  an  important,  as  well  as  an  unfortunate, 
condition  of  this  case  as  shown  by  the  record  and  the  certificates 
of  the  learned  judge  who  tried  the  case  and  settled  the  state- 
ment. 

At  folio  619,  we  find  the  following  statement:  ''And  be  it 
remembered,  that  after  the  jury  had  retired  to  consider  of  their 
verdict,  and  before  they  had  arrived  at  or  returned  their  verdict 
into  court,  that  a  sealed  letter  was  handed  to  the  bailiif  by  some 
bystander,  or  stranger  to  the  court,  for  the  juror,  J.  D.  Knoor, 
and  was  by  the  said  bailiflE  handed  to  the  said  juror  who  retained 
and  read  the  same,  all  before  the  verdict  of  the  jury  was  re- 
turned or  rendered;  and  that  the  said  letter  was  not  read  by 
the  court  nor  the  defendant  or  his  counsel,  or  submitted  to  either 
of  them,  nor  did  the  defendant  assent  to  the  said  letter  being 
delivered  to  the  said  juror.** 

At  the  time  of  the  hearing  of  this  case  at  the  last  term  of 
this  court  at  Lewiston,  Honorable  Edgar  C.  Steele,  judge  of  the 
second  judicial  district,  filed  the  following  certificate:  ''I, 
Edgar  C.  Steele,  judge  of  the  second  judicial  district  of  the 
state  of  Idaho,  hereby  certify  that  I  am  the  judge  who  tried  the 
above  cause  in  Idaho  county,  state  of  Idaho,  and  certify  to  the 
statement  of  the  case  and  bill  of  exceptions  on  motion  for  a  new 
trial,  as  being  true  and  correct,  and  that  I  have  this  day 
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examined  the  record  in  the  above  ease  as  filed  in  the  supreme 
court,  and  I  find  the  following  contained  therein.*'  (Here  fol- 
lows the  statement  purporting  to  be  a  part  of  the  bill  of  ex- 
ceptions and  copied  in  full  above.) 

*T  hereby  certify  that  the  said  above  quoted  matter  is  false 
and  untrue,  in  so  far  as  any  information  of  the  district  court  is 
concerned,  and  was  inserted  in  the  record  without  my  knowledge, 
assent  or  approval,  and  that  the  said  statement  and  bill  of  ex- 
ceptions, when  signed,  were  not  known  to  me  to  contain  the 
foregoing  quoted  matter,  and  that  I  have  no  information  or 
knowledge  that  any  letter  was  referred  to  as  having  been  deliv- 
ered to  the  jury  at  any  time  until  yesterday,  the  eighteenth  day 
of  October,  1904. 

^'I  make  this  additional  certificate  in  the  interest  of  justice 
and  good  practice,  and  in  order  that  your  honorable  court  may 
strike  the  same  from  the  statement,  or  take  proper  steps  to  have 
the  statement  and  bill  of  exceptions  corrected,  in  order  that  you 
may  have  a  true  statement  and  bill  of  exceptions  before  you  in 
the  hearing  of  this  important  case.  I  further  certify  that  upon 
the  motion  for  a  new  trial  the  same  was  never  called  to  my  at- 
tention, nor  assigned  as  a  reason  for  granting  said  motion,  and 
that  the  same  was  never  brought  to  my  attention  until  the  time 
hereinbefore  stated." 

It  was  admitted  on  the  hearing  of  this  case  in  this  court  by 
counsel  for  appellant  that  the  letter  was  an  unimportant  one 
from  the  wife  of  the  juror,  and  only  related  to  some  family 
matters,  and  the  fact  that  the  coyotes  were  killing  the  chickens, 
and  as  I  now  remember  it,  urging  him  to  come  home  as  soon  as 
possible. 

In  our  view  of  the  case,  it  matters  not  what  the  letter  may 
have  contained,  for  the  reason  that  the  motion  for  a  new  trial 
did  not  call  attention  to  the  fact  that  this  letter  had  been  per- 
mitted to  pass  into  the  hands  of  one  of  the  jurors,  and  an  as- 
signment of  error  urged  upon  the  trial  court  by  reason  thereof, 
and  be  given  an  opportunity  to  investigate  the  facts  in  the  case 
as  to  this  letter.  In  all  fairness  to  the  trial  courts,  they  should 
be  given  an  opportunity  to  pass  upon  every  question  that  is  to 
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be  presented  to  this  court.  Our  attention  is  called  to  State  v. 
Bland,  9  Idaho,  796,  76  Pac.  781.  We  do  not  wish  to  retract 
anything  said  in  that  opinion,  but  the  facts  were  altogether  dif- 
ferent in  that  case  from  the  one  at  bar.  It  was  shown  by  the 
record  in  the  Bland  case  that  the  letter  was  handed  to  the  judge, 
and  by  him  passed  to  the  juror.  There  was  a  showing  made  on 
behalf  of  the  state  that  one  of  the  attorneys  for  the  defendant 
consented  to  the  delivery  of  the  letter  to  the  juror,  but  this  was 
contradicted  by  the  defendant  and  his  attorney,  and  this  court 
said  it  was  error  to  allow  the  letter  to  go  to  the  juror  imder  the 
showing. 

We  find  a  difference  in  the  authorities  on  the  question  under 
discussion,  some  saying  that  if  it  was  shown  that  a  letter  has 
been  allowed  to  go  to  a  juror,  it  devolves  upon  the  prosecution 
to  show  that  the  contents  were  of  such  a  character  that  they  did 
not  in  any  way  relate  to  the  case;  whilst  others  hold  that  it  is 
error  to  permit  a  letter  to  go  to  a  juror,  no  difference  what  its 
contents  may  be. 

We  wish  to  be  understood  in  this  case  as  placing  our  ruling 
entirely  on  the  ground  that  the  trial  court  was  ignorant  of  the 
fact  that  a  letter  had  been  given  to  a  juror  at  any  time  during 
the  trial,  or  before  a  verdict  was  returned  by  the  jury;  and 
further,  that  in  the  presentation  of  the  motion  for  a  new  trial, 
the  court's  attention  was  not  called  to  the  existence  of  such 
fact 

We  have  carefully  examined  all  the  assignments  of  error, 
and  in  our  view  of  the  case  it  is  unnecessary  to  pass  upon  any  ex- 
cepting those  set  out  in  this  opinion.  Many  conditions  arise 
in  this  case  that  are  unusual  in  the  criminal  practice.  We  have 
set  out  in  full  the  facts  in  many  instances  for  the  reason  that 
courts  are  not  frequently  called  upon  to  decide  cases  where  so 
many  complications  arise,  especially  under  conditions  that  exist 
in  this  case. 

We  have  concluded  that  the  motion  for  a  new  trial  was  prop- 
erly overruled,  and  that  the  judgment  in  this  case  shoidd  be 
afBrmed,  and  it  is  so  ordered. 

Sullivan,  C.  J.,  and  Aikhie,  J.,  concur. 
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(December   17,   1904.) 

STATE  V.  LANCASTER. 
[78  Pac.  1081.1 

Pbosecution  fob  Rape — Chaboe  of  Single  Offense — ^Proof  of  Othis 
Rapes  on  Pbosecutkiz— Adicissible  When  Gobbobobative  of 
Pbosecutbix — Election  bt  State. 

1.  The  general  rule  in  criminal  cases  is  that  where  one  specific 
•offense  is  charged,  the  commission  of  other  offenses  cannot  be 
proven  for  the  purpose  of  showing  that  the  defendant  would  have 
been  more  likely  to  have  committed  the  offense  for  which  he  was 
•on  trial,  nor  as  corroborating  the  testimony  relating  thereto. 
But  there  are  some  exceptions  to  this  general  rule,  and  where  the 
•offense  consists  of  rape  upon  a  female  under  the  age  of  consent, 
evidence  of  previous  acts  occurring  prior  to  the  offense  alleged  is 
Admissible  as  having  a  tendency  to  render  it  more  probable  that 
€he  crime  charged  was  committed,  though  evidence  of  such  crimes 
would  be  inadmissible  as  independent  testimony. 

2.  The  proof  of  other  rapes  on  the  prosecutrix  than  the  one 
•charged  in  the  information  is  not  admissible  for  the  purpose  of 
proving  this  distinct  offense,  but  to  show  the  relation  and  the 
familiarity  of  the  parties  and  as  corroborative  of  the  prose- 
•cutrix's  testimony  concerning  the  particular  act  relied  upon  for 
A  conviction. 

3.  In  this  class  of  cases  where  several  crimes  of  the  same  kind 
tnay  be  proved,  the  state  must  elect  on  what  particular  offense 
it  will  stand,  and  the  jury  must  be  informed  for  what  offense  a  con- 
viction is  demanded. 

(Syllabus  by  the  court.) 

APPEAL  from  District  Court  of  Idaho  Coimty.  Honorable 
Edgar  C.  Steele^  Judge. 

Prosecution  for  statutory  rape.  Defendant  convicted.  Judg- 
ment afSirmed. 

Clay  McNamee  and  M.  K.  Hattabaugh,  for  Appellant. 

The  information  in  this  case  charges  the  defendant  with  but 
one  act  of  sexual  intercourse  with  the  prosecutrix,  alleged  to 
have  taken  place  on  or  about  the  tenth  day  of  June,  1902.  The 
evidence  introduced  by  the  state  over  the  strenuous  objection 
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of  the  defendant's  counsel  shows,  or  tends  to  show,  the  perpetra- " 
tion  of  two  other  separate  and  distinct  acts  of  rape  committed 
by  the  defendant  upon  the  prosecutrix  at  periods  of  time  ante- 
dating the  date  alleged  in  the  information  for  more  than  one 
year.  The  defendant  came  into  court  for  trial,  as  he  and  his 
counsel  supposed,  to  meet  but  the  single  charge  named  in  the  in- 
formation, and  was  compelled,  under  the  ruling  of  the  court, 
to  meet  three  separate  and  distinct  charges,  in  which  he  was 
taken  by  surprise  and  could  not  successfully  prepare  his  de- 
fense. Who  can  say  whether  or  not  the  defendant  was  found 
guilty  upon  the  charge  as  set  out  in  the  information  or  upon  one 
or  both  of  the  other  acts  allowed  in  evidence  before  the  jury? 
On  this  particular  phase  of  this  case,  we  submit  the  following 
well-considered  authorities:  23  Am.  &  Eng.  Ency.  of  Law,  2d 
ed.,  p.  881;  People  v.  StewaH,  85  Cal.  174,  24  Pac.  722; 
People  V.  Bowen,  49  Cal.  654;  Janzen  v.  People,  159  111.  440, 
12  K  E.  862;  State  v.  Bonsor,  49  Kan.  758,  31  Pac.  736;  State 
V.  Masteller,  45  Minn.  128,  47  K  W.  541;  Owens  v.  State,  39 
Tex.  Cr.  Bep.  391,  46  S.  W.  240;  ParUnson  v.  People,  135  111. 
401,  25  N.  E.  764, 10  L.  R .  A .  91 ;  Snurr  v .  State,  2  Ohio  Cir . 
Dec.  614.  In  exceptional  cases,  the  doctrine  laid  down  in  these 
decisions  is  relaxed  and  evidence  of  other  similar  acts  become 
admissible,  but  only  for  the  purpose  of  showing  intent,  but  that 
exception  has  been  held^in  cases  of  this  kind  in  California  not 
to  apply.  Had  the  information  contained  three  different  counts, 
even  then  the  state  would  have  been  properly  required  to  elect 
upon  which  charge  it  would  stand  and  rely  for  a  conviction,  and 
where  evidence  had  been  introduced  showing  more  than  one  act, 
the  authorities  hold  that  the  state  must  then  elect  on  which  act 
it  will  rely  for  conviction.  (People  v.  Williams,  133  Cal.  165, 
65  Pac.  323 ;  People  v.  Castro,  133  Cal.  11,  65  Pac.  13 ;  State  v. 
Hilberg,  22  Utah,  27,  61  Pac.  216;  State  v.  Stevens,  56  Kan. 
720,  44  Pac.  992.) 

Attorney  General  John  A.  Bagley,  for  the  State. 

The  only  point  argued  by  counsel  for  appellant  was  that  the 
court  erred  in  admitting  evidence  of  former  acts  of  sexual 
intercourse  between  the  parties.    This  is  always  admissible  in 
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this  class  of  cases.  (Commonwealth  v.  Merriam,  14  Pick.  518, 
25  Am.  Dec.  420;  People  v.  0' Sullivan,  104  N.  Y.  481,  58 
Am.  Eep.  530,  10  N.  E.  880;  State  v.  Marvin,  35  N.  H.  22; 
State  V.  Wallace,  9  N".  H.  615;  State  v.  Knapp,  45  N.  H.  156; 
Strang  v.  People,  24  Mich.  1,  cases  cited  in  note  on  page  2; 
Sharp  V.  State,  16  Tex.  App.  171;  State  v.  Way,  5  Neb.  287; 
Thayer  v,  Thayer,  101  Mass.  112,  100  Am.  Dec.  110;  State  v. 
Raymond,  63  N.  J.  L.  260,  21  Atl.  328;  Bottomley  v.  United 
States,  1  Story,  135,  Fed.  Cas.  No.  1688.) 

STTLLIVAN,  C.  J. — The  appellant  was  convicted  of  the 
crime  of  statutory  rape,  and  sentenced  to  a  term  of  six  years 
in  state's  prison.  The  first  error  assigned  is  that  the  court 
erred  in  failing  to  require  the  clerk  to  state  the  plea  of  the  de- 
fendant to  the  jury.  While  the  record  and  the  notes  of  the 
stenographic  reporter  do  not  show  that  the  defendant's  plea  was 
stated  to  the  jury,  we  have  before  us  the  aflBdavit  of  the  steno- 
graphic reporter,  in  which  he  says:  "That  as  soon  as  the  jury 
were  sworn  and  impaneled  in  the  said  cause,  the  clerk  of  said 
court,  under  the  direction  of  the  court,  read  to  the  jury  the  in- 
formation in  the  said  cause,  and  immediately  thereafter  stated 
to  the  jury  that  the  defendant  pleaded  not  guilty.'*  Also  in 
the  first  instruction  given  to  the  jury  by  the  court,  the  court 
there  states  that  the  "defendant  pleads  not  guilty"  to  the  in- 
formation. For  that  reason  the  case  of  State  v.  Chambers,  9 
Idaho,  673,  76  Pac.  274,  is  not  in  point,  as  in  that  case  there  was 
no  showing  whatever  that  the  plea  was  stated  to  the  jury,  and  it 
was  admitted  that  the  plea  was  not  stated  to  the  jury.  If  the 
plea  was  in  fact  stated  to  the  jury,  and  the  stenographer's  notes 
do  not  show  that  fact,  it  may  be  shown  by  the  aflBdavit  The 
record  may  be  made  to  speak  the  truth. 

Counsel  for  appellant  contend  that  the  court  erred  in  the 
admission  and  rejection  of  certain  testimony,  specifying  the 
same,  and  contended  that  the  information  charges  the  defendant 
with  having  committed  the  rape,  of  which  he  was  found  guilty, 
to  have  taken  place  on  or  about  the  tenth  day  of  June,  1902, 
and  that  the  evidence  introduced  by  the  state  over  the  strenuous 
objection  of  defendant's  counsel,  shows,  or  tends  to  show,  the 
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perpetration  of  two  other  separate  and  distinct  acts  of  rape 
committed  by  the  defendant  on  the  prosecutrix  at  periods  of 
time  antedating  the  date  alleged  in  the  information,  dhe  for 
more  than  a  year,  and  the  other  nine  months,  and  that  the  ad- 
mission of  the  proof  thereof  was  error. 

The  record  shows  that  after  the  complaining  witness  had 
testified  that  the  rape  was  committed  on  the  ninth  day  of  June, 
1902,  she  was  permitted  to  testify,  nnder  objection,  to  two 
other  acts  of  rape  upon  her,  one  occurring  in  May,  or  June,  1901, 
and  the  other  in  September,  1901. 

The  general  rule  is  that  a  crime  distinct  from  that  laid  in 
the  information  cannot  be  given  against  the  prisoner,  but  there 
are  exceptions  to  that  rule.  The  general  rule  is  based  upon 
the  principle  that  the  commission  of  an  independent  offense  is 
not  in  itself  proof  of  the  commission  of  another  crime — ^the  one 
for  which  the  defendant  is  prosecuted.  Cases,  however,  occur 
where  the  crime  charged  in  the  information  is  so  connected 
with  the  crime,  proof  of  which  is  sought  to  be  introduced,  that 
the  existence  of  the  one  tends  to  establish  the  existence  of  the 
other,  and  that  is  the  reason  on  which  the  exception  to  the  gen- 
eral rule  is  based.  (23  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  p. 
248.)  But  the  courts  are  not  agreed  on  the  terms  or  the  extent 
of  the  exceptions  to  the  general  rule,  and  it  is  stated  at  page  249 
of  the  authority  above  cited,  as  follows:  '^any  of  the  excep- 
tions, however,  are  old  and  well  fixed,  and  courts  take  their  stand 
on  these  established  exceptions,  and  will  not  allow  the  intro- 
duction of  evidence  of  independent  offenses  imless  the  particular 
instance  can  be  shown  to  fall  under  one  of  these  recognized 
cases.''  And  the  author  there  states  that  a  good  deal  appears 
to  rest  on  the  discretion  of  the  judge  as  to  whether  such  a  con- 
nection between  the  crimes  is  shown  as  to  warrant  its  introduc- . 
tion. 

While  there  is  a  conflict  in  the  decisions  upon  the  point  under 
consideration,  it  appears  to  us  that  the  rule  established  by  the 
decided  weight  of  recent  authority  is  that  crimes  involving 
illicit  sexual  intercourse  of  any  sort  constitiite  an  exception  to 
the  general  rule.     (IJnderhill  on  Criminal  Evidence,  sec.  92.) 
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While  Bome  of  the  cases  hold  that  acta  both  prior  and  axtb- 
sequent  to  the  one  set  forth  in  the  indictment  may  be  given 
in  evidence,  others  hold  that  only  those  acts  occurring  prior  to 
the  act  charged  can  be  given,  and  those  instances  not  to  be  too 
remote  in  time  from  the  one  charged.  In  the  case  at  bar,  it  will 
be  observed  that  one  of  the  acts  testified  to  occurred  about  a  year 
prior  to  the  one  charged  in  the  information,  and  the  other  about 
nine  months. 

In  Wharton's  Criminal  Evidence,  eighth  edition,  section  35, 
it  is  said :  "In  prosecutions  for  adultery,  or  for  illicit  intercourse 
of  any  class,  evidence  is  admissible  of  sexual  acts  between  the 
same  parties  prior  to,  or,  when  indicating  continuousness  of 
illicit  relations,  even  subsequent  to  the  act  specifically  under 
trial/'  (See  Underbill  on  Criminal  Evidence,  sec.  383;  State 
V.  Wiiham,  72  Me.  531 ;  People  v.  Castro,  133  Cal.  11,  65  Pac. 
13;  State  v.  Uilberg,  22  Utah,  27,  61  Pac.  215.) 

In  State  v.  Knapp,  45  K  H.  156,  the  court  having  cited  other 
decisions  bearing  upon  the  point  under  consideration,  said: 
"The  principle  of  these  cases,  we  think,  must  govern  the  one 
before  us — that  is,  the  solicitations  of  the  respondent  evince  a 
state  of  mind  that  renders  the  act  charged  more  probable.  It 
is  true  that  it  does  not  necessarily  evince  a  disposition  to  ac- 
complish his  object  by  force;  but  it  tends  to  show  that  all  other 
restraints  had  been  thrown  off,  and  that  a  lustful  intent  toward 
the  prosecutrix  existed  in  the  heart  of  the  prisoner,  which  would 
render  the  commission  of  the  crime  more  probable.'' 

In  State  v.  Robinson,  32  Or.  43,  48  Pac.  357,  the  court  said: 
"It  is  next  insisted  that  the  court  was  in  error  in  allowing  the 
prosecution  to  give  evidence  tending  to  show  more  than  one  act 
of  criminal  intercourse  between  the  defendant  and  the  pros- 
ecutrix  As  a  general  rule,  the  principle  invoked  is  un- 
questionable, although  there  are  in  fact  many  exceptions  which 
it  is  unnecessary  to  attempt  to  point  out  at  this  time,  as  author- 
ities fully  sustain  the  competency  of  the  evidence  offered  and 
admitted  in  this  case,  not  for  the  purpose  of  proving  a  different 
offense,  but  to  show  the  relation  and  familiarity  of  the  parties, 
and  as  corroborative  of  the  prosecutrix's  testimony  concerning 
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the  particular  act  relied  upon  for  the  conviction.'*  {People  v. 
Abbott,  97  Mich.  484,  37  Am.  St  Rep.  360,  66  N.  W.  862; 
People  V.  O'Svilivan,  104  N.  Y.  481,  58  Am.  Rep.  530,  10  N- 
E.  880.) 

It  is  contended  that  the  state  did  not  elect  upon  which  act  of 
rape  it  relied  for  a  conviction  in  this  case,  and  that  was  error. 
It  appears  from  the  record  that  the  prosecutrix  when  placed  upon 
the  stand  testified,  first,  as  to  the  act  that  occurred  on  June  9, 
1902,  and  thereafter  counsel  for  the  prosecution  asked  the 
prosecutrix  the  following  questions :  '^Q.  I  will  ask  you,  Stella, 
how  many  times  this  defendant  had  intercourse  with  you?*^ 
Thereupon  counsel  for  the  defendant  objected  to  said  question  as 
incompetent,  irrelevant  and  immaterial  and  not  proper  evidence, 
and  stated,  '^e  are  not  charged  with  but  one  specific  act  under 
the  information.  Other  acts  are  not  admissible  in  evidence.'^ 
Thereupon  the  assistant  prosecutor  stated :  *T[t  is  not  offered  for 
the  purpose  of  showing  separate  and  distinct  offenses,  but  to 
corroborate  the  testimony.'*  Thereupon  the  objection  was  over- 
ruled and  the  prosecutrix  answered  as  follows:  ''A.  Three 
times.'*  And  then  proceeded  to  testify  where  and  when  each  of 
said  acts  occurred. 

It  will  appear  from  the  above  that  the  state  did  select  the 
act  alleged  in  the  information  as  occurring  about  June  10,  1902, 
and  the  one  testified  to  by  the  prosecutrix  as  having  occurred  on 
June  9th  as  the  one  for  which,  or  on  which,  the  defendant  was 
being  prosecuted.  The  assistant  prosecuting  attorney  stated 
that  the  other  acts  were  only  introduced  in  corroboration.  We 
think  that  selection  sufficient  and  the  jury  certainly  understood 
for  what  specific  act  the  defendant  was  being  tried.  It  certainly 
would  not  be  fair  to  the  defendant  to  charge  him  with  a  crime 
as  having  been  committed  on  a  certain  date  and  then  to  intro- 
duce proof  of  three  crimes  of  the  same  class  or  kind,  of  different 
dates,  and  not  require  the  state  to  select  the  one  on  which  the 
conviction  was  sought 

In  this  case  when  the  trial  began  the  defendant  was  expected 
to  meet  the  specific  act  charged  in  the  information,  and  it  would 
be  most  unfair  to  require  him  to  defend  against  two  other  acts 
occurring,  one  nine  months  and  the  other  over  a  year,  prior  to 


Digitized  by  VjOOQIC 


416  KuBDY  V.   BoQEBS.  [10  Idaho, 


Points  decided. 


fhe  date  of  the  one  alleged  in  the  information.  If  the  state 
were  not  required  to  elect  on  which  act  a  conviction  was  de- 
manded, the  question  as  to  whether  the  jury  united  in  a  verdict 
upon  any  one  act  would  be  problematical. 

Some  of  the  members  of  the  jury  might  have  concluded 
that  defendant  was  guilty  of  the  act  testified  to  as  having  oc- 
cu^ed  in  May  or  June,  1901,  and  not  of  the  act  alleged  in 
the  information  as  having  occurred  on  or  about  June  10,  1902; 
and  others  might  have  concluded  that  he  was  guilty  of  the  act 
charged  in  the  information,  and  not  guilty  of  the  act  testified 
to  as  having  occurred  in  May  or  June  or  September,  1901. 

It  will  thus  be  observed  that  in  the  class  of  actions  where  other 
offenses  of  the  same  class  may  be  testified  to  under  the  excep- 
tions above  noted,  the  state  must  elect  and  the  jury  must  be  in- 
formed of  the  act  for  which  a  conviction  is  demanded.  A 
selection  was  made  in  this  case. 

We  have  examined  the  other  errors  assigned  based  on  the  ad- 
mission and  rejection  of  testimony  and  find  no  error  in  the  rul- 
ings of  the  court  thereon.  We  have  also  carefully  examined  the 
instructions  given  by  the  court,  and  find  that  they  fairly  present 
the  law  as  applied  to  the  facts  established  by  the  evidence. 

After  a  careful  examination  of  each  of  the  errors  assigned, 
and  finding  no  error  in  the  record,  we  conclude  that  the  judg- 
ment must  be  affirmed,  and  it  is  so  ordered. 


Stock»lager  and  Ailshie,  JJ.,  concur. 


(December  27,  1904.) 
KURDY  V.  EOGEES. 

[79  Pac.  196.] 

Specifio  Perfobmawcb — Insufticiency  of  WBrrTEN  Meicobandum. 

1.  A  receipt  or  memorandum  in  the  following  lan^age:  ''Lowe, 
Idaho,  March  17,  1902.  Received  from  S.  C.  Kurdy,  one  hun- 
dred and  ninety  dollars  on  land,  Sec.  25,  Ta.  32  B.  2  E.  160  acres, ' ' 
signed  By  the  parties  sought  to  be  charged,  held  insufficient  upon 
which  to  enforce  specific  performance. 

(Syllabus  by  the  court.) 
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APPEAL  from  District  Court,  Idaho  County.    Honorable  E. 
C.  Steele,  Judge. 

Judgment    for    defeDdants,  from    which    plaintiff    appeals. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

R.  P.  Pulton,  for  Appellant 

When  no  sufficient  evidence  has  been  adduced  by  the  plain- 
tiff to  justify  the  jury  in  finding  a  verdict  in  his  favor,  the 
court  may  order  a  nonsuit  But  where  there  is  any  evidence 
for  the  plaintiff,  it  is  improper  to  grant  a  nonsuit,  and  to  the 
plaintiff's  evidence  must  be  given  the  most  favorable  construc- 
tion. (16  Am.  &  Eng.  Ency.  of  Law,  pp.  741-742.)  A  non- 
suit will  not  be  granted  where  the  evidence  offered  tends  to  show 
facts  sufficient  to  support  the  action,  although  remotely.  (Fos- 
ter V.  Dixfield,  18  Me.  380;  Page  v.  Parker,  43  N.  H.  363,  80 
Am.  Dec.  172  ;McKee  v.  Greene,  31  Cal.  418.)  Or  where  there 
is  any  evidence  at  all  for  the  plaintiff  proper  to  go  to  the  jury. 
{Black  V.  Lewiston,  2  Idaho^  276,  13  Pac.  80.)  The  grounds 
upon  which  a  motion  for  nonsuit  is  based  must  be  precisely  and 
specifically  stated  in  the  motion  at  the  time  it  is  made.  (6 
Am.  &  Eng.  Ency.  of  Law,  1st  ed.,  p.  878.)  The  grounds  stated 
are  conclusive  upon  the  applicant  both  in  the  trial  and  the  ap- 
pellate courts  and  the  defendant  cannot  raise  for  the  first  time 
upon  appeal  a  ground  of  nonsuit  not  stated  below.  (6  Am.  & 
Eng.  Ency.  of  Law,  Ist  ed.,  p.  879;  Flynn  v,  Dougherty,  91  Cal. 
669,  27  Pac.  1080,  14  L.  R.  A.  230.)  A  contract  for  the  sale 
of  lands  may  be  gathered  from  a  number  of  writings,  letters  or 
other  memoranda.  {White  v.  Breen,  106  Ala.  159,  19  South. 
59,  32  L.  R.  A.  127;  Rutenberg  v.  Main,  47  Cal.  213;  Sanders 
V.  Poitlitzer  Bros.  Fruit  Co.,  144  N.  Y.  209,  43  Am.  St  Rep. 
757,  39  N.  E.  75,  29  L.  R.  A.  431;  Salmon  FalU  Mfg.  Co.  v. 
Ooddard,  55  U.  S.  (14  How.)  447,  14  L.  ed.  493;  Pomeroy's 
Specific  Performance,  sees.  81-84;  Louisville  Asphalt  Varnish 
Co.  V.  Lorick,  29  S:  C.  533,  8  S.  E.  8,  2  L.  R.  A.  212;  Elliott  v. 
Dean,  Cababe  &  E.  (N.  P.  Rep.)  283;  Debeil  v.  Thompson,  3 
Beav.  469 ;  Dodge  v.  Van  Lear,  5  Cranch  C.  C.  278,  Fed.  Cas.  No. 
3956 ;  Odle  v.  Nixon,  6  Cow.  448 ;  Toomer  v.  Dawson,  Cheves  L. 
Idaho,  Vol.  10—27 
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68;  Benjamin  on  Sales,  6ih  ed.,  Bennett's  Notes,  200.)  The 
draft  of  the  deed  and  the  letters  in  this  ease  are  as  binding  upon 
the  defendant,  Iva  Rogers,  as  if  signed  by  her.  She  signed  the 
receipt  for  the  payment  after  the  draft  of  the  deed  had  been 
made,  and  with  full  knowledge  and  acquiescence  in  all  the 
terms  and  conditions  of  the  contract.  The  letters  purport  to 
have  been  written  after  consultation  between  her  and  the  de- 
fendant, Albert  H.  Bogers.  (Service  et  ux.  v.  Denting  InvesU 
ment  Co.,  20  Wash,  668,  673,  56  Pac.  837;  O'Connor  v.  Jack- 
son et  d.,  33  Wash.  219,  74  Pac.  372;  Reed  v.  Loney,  22  Wash. 
433,  61  Pac.  41.) 

C.  P.  McDonald  and  William  McDonald,  for  Respondents. 

An  agreement  for  the  sale  of  real  estate  must  be  in  writing, 
subscribed  by  the  party  sought  to  be  charged.  (Rev.  Stats., 
sec.  6009,  subd.  6.)  Was  there  a  suflBcient  memorandum  of  the 
contract  for  the  sale  of  real  estate  shown  to  take  the  case  out 
of  tiie  statutes  of  fraud?  It  must  show  who  are  the  contract- 
ing parties,  intelligently  identify  the  subject  matter  involved, 
express  the  consideration,  be  signed  by  the  party  to  be  charged, 
and  disclose  the  terms  and  conditions  of  the  agreement.  {Cat- 
ierlin  v.  Bush,  39  Or.  496,  59  Pac.  706,  65  Pac.  1065;  22  Am.  & 
Eng.  Ency.  of  Law,  Ist  ed.,  pp.  932,  933;  Minium  v.  Bwylis,  33 
Cal.  129-133.)  Where  no  sufficient  evidence  has  been  adduced  by 
the  plaintiff  to  justify  the  jury  in  finding  a  verdict  in  his  favor, 
the  court  may  order  a  nonsuit.  (16  Am.  &  Eng.  Ency.  of  Law, 
1st  ed.,  p.  741;  Yorke  v.  Allen,  20  La.  Ann.  237;  Baldwin  v. 
Shannon,  43  N.  J.  L.  596;  Pofe  v.  Boyle,  98  Mo.  527,  11  S.  W. 
1010.) 

STOCKSLAGER,  J.— This  action  was  commenced  in  the  dis- 
trict court  of  Idaho  county,  to  enforce  the  specific  performance 
of  a  contract  alleged  to  have  been  entered  into  on  the  seven- 
teenth day  of  November,  1902,  and  by  the  terms  of  which  it  is 
alleged  plaintiff — appellant  here — was  to  pay  to  defendant — 
respondent  here — $2,000  for  certain  real  estate  described  in  the 
complaint  as  the  community  property  of  defendants.  Plaintiflf 
was  to  assume  the  pa}inent  of  a  certain  mortgage  of  $800  and 
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pay  $500  on  or  before  three  weeks  after  said  seventeenth  day 
of  November,  1902,  and  $500  on  or  before  March  1,  1903.  That 
upon  the  payment  of  $500  being  made  on  or  before  three  weeks 
after  said  seventeenth  day  of  November,  1902,  said  defendants 
were  to  execute  and  place  in  escrow  a  deed  for  said  premises  to 
be  delivered  upon  the  final  payment  being  made;  that  at  the 
time  of  making  said  contract  plaintiff  paid  to  said  Rogers  and 
wife  the  sum  of  $190  as  part  payment  on  said  lands.  That  on 
or  about  the  sixth  day  of  December,  1902,  plaintiff  tendered  to 
said  Eogers  $500  and  demanded  the  execution  of  said  deed,  and 
that  the  same  be  deposited  in  escrow;  that  the  same  was  refused. 
That  on  January  27,  1903,  plaintiff  tendered  to  said  Rogers 
the  fuU  amount  due  on  said  lands,  $1,010,  and  demanded  a 
deed  for  same,  which  was  refused.  Again,  on  February  17, 
1903,  a  further  tender  was  made  which  was  refused.  Plain- 
tiff alleges  readiness  and  willingness  on  his  part  to  perform  his 
contract.  Plaintiff  further  alleges  that  on  December  29,  1902, 
defendants,  Rogers  and  wife,  executed  to  Morgan  P.  Rogers 
a  mortgage  upon  said  lands  in  the  sum  of  $500;  that  the  de- 
fendants have  conspired  together  and  by  fraud  and  collusion 
have  refused  to  complete  said  contract;  that  Morgan  P.  Rogers 
is  the  father  of  defendant,  Albert  H.  Rogers;  that  in  further 
conspiracy  and  fraud  defendants  caused  to  be  filed  by  defend- 
ant Iva  Rogers,  on  the  sixth  day  of  Pebruary,  1903,  a  claim, 
or  pretended  claim,  of  homestead  on  said  premises.  This  state- 
ment is  taken  from  appellant's  brief.  It  is  concurred  in  by 
counsel  for  respondent  with  the  exception  that  they  insist  that 
the  record  shows  that  Albert  H.  Rogers  and  wife,  with  their 
family,  resided  upon  the  property  as  a  homestead,  and  further 
that  the  complaint  does  not  allege  part  performance,  possession 
or  valuable  improvements  upon  said  land  or  any  part  thereof 
by  appellant.  The  facts  disclosed  by  this  statement  seem  to 
be  borne  out  by  the  record.  Defendants  Albert  H.  and  Iva 
Rogers  demurred  to  the  complaint  jointly,  and  Morgan  P. 
Rogers  separately.     If  these  demurrers  were  ever  disposed  of 

by  the  court  it  is  not  shown  by  the  record.     On  the day 

of  September,  answers  were  filed  by  the  defendants,  putting 
in  issue  all  the  material  allegations  of  the  complaint     On  the 
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tiiirteenth  day  of  February,  1904,  the  case  was  tried  by  the 
court  without  a  jury.  After  plaintiff  had  rested  his  case  a 
motion  on  the  part  of  the  defendants  for  nonsuit  was  sustained, 
and  judgment  for  costs  awarded  to  defendants.  The  appeal 
is  from  this  judgment.  If  appellant  had  a  cause  of  action,  it 
is  based  upon  hia  Exhibit  "B"  shown  by  the  record.  It  fol- 
lows : 

"Lowe,  Idaho,  Nov.  17,  1902. 
'^Beceived    from    S.    C.    Kurdy   one    hundred    and   ninety 
($190.00)  dollars  on  land  sec.  26,  Ts.  32,  B.  2  B.,  160  acres. 
'*$190.00. 

"1VA  BOGEBS. 
"A.  H.  BOGEBS.^' 

Appellant  testified  that  Mrs.  Bogers  wrote  the  receipt — ^the 
written  part  of  the  receipi 

PlaintiflP  next  introduced  a  letter  from  defendant  A.  H. 
Bogers,  as  follows: 

PLAINTIFFS  EXHIBIT  'V/' 

"Lowe,  Idaho,  Dec.  7th,  1902. 
"Mr.  S.  C.  Kurdy. 

"Dear  Sir:  I  received  your  letter  yesterday.  I  have  been 
studying  over  this  deal  lately.  It  puts  me  in  a  bad  shape,  and 
isn't  near  enough  for  the  place,  and  as  we  haven't  signed  the 
deed  yet,  I  will  send  you  your  money  back,  and  Asker  says  he 
can't  pay  the  note  yet.  I  will  pay  you  back  every  cent  you 
have  paid  me.  I  have  got  the  money.  You  had  better  let  me 
know  how  you  want  me  to  send  it.  I  can't  make  the  deal  I 
was  aiming  to,  and  it  makes  me  in  a  bad  shape  if  I  let  my 
place  go,  and  as  either  of  us  have  not  signed  the  deed,  we  have 
decided  to  keep  it.  A.  H.  BOGEBS." 

Plaintiff's  Exhibit  *T)"  is  as  follows: 

"Lowe,  Idaho,  Jan.  26,  1903. 
'TIr.  S.  C.  Kurdy. 

'T)ear  Sir:  As  I  received  your  letter  yesterday,  in  answer  I 
-want  to  say  in  regard  to  your  holding  us  to  a  contract  you  have 
not  got  any  contract  to  hold  us  to.    That  is  only  a  receipt  and 
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it  is  not  paid.  The  note  has  not  been  paid.  Iva  says  that  she 
will  not  sign  the  deed  for  that  price.  She  has  never  said  she 
would  sign  the  deed.  The  place  is  worth  $3,000,  and  I  will 
spend  $1,000  before  we  will  take  that.  Now,  as  it  is  the  way  ' 
it  is,  we  will  do  this.  She  says  she  will  sign  the  deed  for  $500, 
and  as  to  suing  ns,  I  have  got  as  much  money  to  spend  as  you 
have,  and  you  will  have  to  stand  good  for  the  cost  I  have  as 
good  lawyers  as  Mr.  Fulton  is.  A.  H.  ROGERS.'' 

Exhibit  "A**  is  a  draft  of  a  deed  with  usual  covenants,  which 
was  never  signed  by  either  of  the  defendants.  It  will  be  seen 
that  the  only  question  presented  to  us  is  whether  the  receipt 
in  evidence  as  plaintiff's  exhibit  was  sufiScient  to  take  the  case 
out  of  the  control  of  the  statute  of  frauds.  If  it  was,  it  was 
error  to  sustain  the  motion  for  a  nonsuit;  otherwise,  the  judg- 
ment must  be  afiSrmed. 

Section  6007  says:  "No  estate  or  interest  in  real  property, 
other  than  for  leases  for  a  term  not  exceeding  one  year,  nor 
any  trust  or  power  over  or  concerning  it,  or  in  any  manner 
relating  thereto,  can  be  created,  granted,  assigned,  surrendered, 
or  declared,  otherwise  than  by  operation  of  law  or  a  conveyance 
or  other  instrument  in  writing  subscribed  by  the  party  creat- 
ing, granting,  assigning,  surrendering  or  declaring  the  same, 
or  by  his  lawful  agent  thereunto  authorized  by  writing." 

Section  2921  says:  "No  estate  in  the  homestead  of  a  mar- 
ried person,  or  any  part  of  the  community  property  occupied  as 
a  residence  by  a  married  person  can  be  conveyed  or  encumbered 
by  act  of  the  party,  unless  both  husband  and  wife  join  in  the 
execution  of  the  instrument  by  which  it  is  so  conveyed  or  en- 
cumbered, and  it  be  acknowledged  by  the  wife  as  provided  in 
chapter  3  of  this  title." 

Subdivision  5  of  section  6009  says:  "An  agreement  for  the 
sale  of  real  estate  must  be  in  writing  subscribed  by  the  party 
sought  to  be  charged." 

Is  the  receipt  (Plaintiff's  Exhibit  "B"),  if  it  may  be  so 
called,  sufficient  to  satisfy  these  provisions  of  the  statute  ?  Ap- 
pellants insist  that  the  receipt,  together  with  the  other  exhibits, 
were  at  least  sufficient  to  put  the  defendants  on  their  proof, 
and  hence  the  motion  for  nonsuit  was  erroneously  sustained. 
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Also  that  the  record  of  legal  evidesDce  before  the  trial  court  at 
the  time  the  motion  for  nonsuit  was  sustained  does  not  show 
that  the  defendants,  Albert  H.  and  Iva  Rogers,  were  occupying 
the  land  in  dispute  as  a  homestead.  Further,  that  even  though 
the  separate  answers  of  the  defendants  set  out  that  they  ^  were, 
and  for  five  years  had  occupied  the  premises  as  a  homestead, 
the  trial  had  not  suflBciently  progressed  for  the  court  to  con- 
sider the  contents  of  the  answer;  that  all  the  court  could  legally 
consider  was  the  complaint  and  the  evidence  introduced  by  the 
plaintiff.  In  support  of  this  contention  he  cites  Law  v,  Spence, 
5  Idaho,  244,  48  Pac.  282;  Northwestern  and  Pacific  Hypo- 
theeh  Bank  v.  Rauch,  7  Idaho,  152,  61  Pac.  616— both  de- 
cisions of  this  court  We  find  nothing  in  either  of  ttte&e  cases 
that  aids  the  appellant  in  his  contention,  so  far  as  the  im- 
portant question  in  the  case  at  bar  is  concerned.  After  the 
introduction  of  the  four  exhibits,  counsel  for  plaintiff  offered 
to  show  by  oral  evidence  the  terms  of  the  contract  and  that 
Iva  Rogers  consented  to  it.  To  the  introduction  of  this  evi- 
dence there  was  an  objection,  and  the  court  in  sustaining  the 
objection  very  properly  said:  'TBefore  you  offer  any  oral  evi- 
dence you  will  have  to  show  the  court  you  have  a  memorandum 
such  as  the  statute  of  frauds  contemplates  before  you  go  into 
the  statement  of  any  conversations.^' 

The  case  of  Caiterlin  v.  Bush,  39  Or.  496,  59  Pac.  706,  61 
Pac.  1064,  discusses  a  very  similar  question,  and  holds  the  fol- 
lowing memorandum  insufficient  under  the  statute  of  frauds : 

"Price  $6,000.  C.  pays  note  for  $200.  Deed  to  be  special 
warranty,  and  C.  pays  for  cablegram,  money  to  be  paid  on  or 
before  forty  days.  Possession  when  money  paid  and  deed  given 
to  W.  for  297  acres  more  or  less  as  shown  by  deed.  Abstract 
furnished  held  insufficient.^' 

This  is  the  holding  of  the  courts  generally  and  seems  to  be 
the  accepted  doctrine  to  govern  all  cases  of  this  character. 

The  memorandum  or  receipt,  Plaintiff's  Exhibit  "B,"  is  de- 
ficient in  many  of  the  elements  necessary  to  enforce  specific 
performance.  It  does  not  state  the  consideration  or  any  of  the 
terms  or  conditions  of  the  sale.  It  does  not  describe  the  land 
or  even  the  county  or  state  where  situated.    It  is  a  weU-settlecl 
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rule  that  courts  will  enforce  the  specific  performance  of  con- 
tracts of  this  character^  font  will  not  make  them.  The  contract 
must  speak  for  itself ,  and  if  it  is  snfSciently  definite  in  its  terms 
to  enlighten  the  court  of  the  intent  of  the  parties  it  will  he  en- 
forced. Oral  evidence  is  not  admissible  to  make  a  contract 
of  this  character  or  snpply  any  of  its  terms  or  conditions,  for 
tiie  reason  that  it  wonld  open  the  door  to  all  manner  of  frand 
and  deception. 

The  judgment  is  affirmed  with  costs  to  respondent 

Sullivan,  C.  J.,  and  Ailshie,  J.,  concur. 


(December  29,  1904.) 

MORROW  V.  MATTHEW. 
[79  Pac.  196.] 

Qbubstakb  Abkkemkst — MnasQ  Cuoms— Action  to  Declare  Loca- 
tor TausTEB — Weioht  of  Evidence — Exception  fbom  General 
Rule. 

1.  The  rule  which  has  been  adopted  and  followed  by  courts  of 
equity  requiring  a  plaintiff  who  seeks  to  establish  a  trust  in  real 
property  contrary  to  the  express  terms  of  the  deed  which  vested 
title  in  another  to  make  out  his  case  "clearly  and  satisfactorily 
beyond  a  reasonable  doubt/'  does  not  find  the  same  reason  for  its 
application  in  a  case  where  a  party  to  a  "grubstake"  agreement 
invokes  the  aid  of  a  court  of  equity  in  establishing  a  trust  in 
mining  claims  located  on  the  public  domain  hy  one  of  the  parties 
to  such  agreement. 

2.  Id.— A  location  notice  is  not  an  instrument  of  like  solemnity 
and  dignity  as  sealed  instruments  at  common  law,  and  in  cases 
seeking  to  establish  a  trust  is  not  entitled  to  protection  under 
the  same  rules  applicable  to  sealed  instruments. 

3.  The  courts  will  not  refuse  to  enforce  a  "grubstake"  agree- 
ment simply  because  a  complainant  cannot  produce  that  great  pre- 
ponderance of  evidence  which  produces  a  moral  certainty  and  pre- 
cludes all  reasonable  doubt 

(Syllabus  by  the  court.) 

APPEAL  from  District  Court  in  and  for  Shoshone  County. 
Honorable  Ralph  T.  Morgan,  Judge. 
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Action  to  CBtablish  a  trust  in  certain  mining  property  ac- 
quired under  a  ^'grubetake^'  agreement  and  to  compel  a  con- 
veyance  of  the  trust  interest  to  the  cestui  que  trust  Judgment 
for  plaintiff  and  order  denying  a  new  trial,  from  both  of  which 
defendants  appealed.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Bobertson,  Miller  ft  Roeenhaapt  and  James  E.  Babb,  for  Ap- 
pellants, cite  few  authorities  upon  the  questions  decided  not 
cited  in  the  opinion. 

George  G.  Pickett,  W.  B.  Heybum,  John  P.  Gray  and  John 
B.  Goode,  for  Bespondent 

Where  two  or  more  parties  enter  into  a  contract,  as  they  did  in 
this  case,  one  or  more  of  the  parties  cannot,  without  notice  to  the 
other  parties  in  interest,  rescind  the  same  at  will.  The  contract 
cannot  be  afBrmed  in  part  and  rescinded  in  part.  The  party 
wishing  to  rescind  must  exercise  the  right  within  a  reasonable 
time,  and  not  wait  imtil  a  rescission  will  work  a  great  injury  to 
the  opposite  party.  (Chadboume  v.  Davis,  9  Colo.  581,  13  Pac. 
721;  Mills  v.  City  of  Osawatomie,  59  Ean.  463,  53  Pac.  470; 
Cole  V.  Smith,  26  Colo.  506,  58  Pac.  1086.)  Mr.  Lindley  in 
his  work  on  Mines,  second  edition,  volume  2,  section  858,  page 
1656,  says,  speaking  of  grubstake  contracts:  "Shotdd  the  pros- 
pector during  the  life  of  the  contract,  locate  in  his  own  name 
to  the  exclusion  of  the  one  supplying  the  capital,  the  title  thus 
acquired  by  him  would  be  held  in  trust  for  his  associates  in  the 
joint  venture  to  the  extent  of  his  interest,  not  necessarily  on 
the  theory  of  partnership,  but  for  the  reason  that  his  advances 
contributed  to  the  acquisition  of  property.^'  (Meylette  v.  Breu" 
nan,  20  Colo.  242,  38  Pac.  75.)  The  law  as  to  what  evidence 
is  necessary  to  support  a  conveyance  under  a  contract  like  the 
one  in  question  has  been  passed  upon  by  the  supreme  court  in 
this  state  in  the  case  of  Rice  et  al.  v.  Rigley  et  al.,  7  Idaho,  115, 
61  Pac.  290;  Mayhew  v.  Burke,  3  Idaho,  333,  29  Pac.  106. 

AILSHIE,  J. — This  action  was  commenced  by  the  plain- 
tiff, J.  A.  Morrow,  on  what  is  commonly  known  as  a  "grub- 
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stake^'  agreement  to  recover  a  one-sixth  interest  in  and  to  the 
Wild  Rose^  Albert  Edward^  Little  Annie,  Lillian  and  Chronicle 
qnartz  mining  claims,  and  the  Wild  Rose  millsite.  The  agree- 
ment on  which  the  plaintiff  claims  the  right  of  recovery  was  in 
parol.  The  contract  as  testified  to  by  plaintiff,  and  corrobo* 
rated  in  many  respects  by  his  witnesses,  was  snbstantially  as  fol- 
lows: About  December,  1899,  the  defendant,  Matthew,  met 
with  the  plaintiff  and  defendant  Ellis  at  the  place  where  they 
were  engaged  at  work,  and  stated  to  them  that  he  had  been 
prospecting  on  Quartz  creek  for  several  years,  and  had  found 
nothing  worth  locating,  and  that  he  wanted  to  change  the  fol- 
lowing year  and  prospect  in  another  locality.  He  requested  the 
plaintiff  and  Ellis  to  grubstake  him  for  prospecting  the  follow- 
ing year.  After  some  discussion  over  the  matter  it  seems  that 
they  agreed  to  do  so,  and  he  informed  them  that  it  would  be 
about  June  or  July  of  the  following  year  before  he  would  be 
ready  to  leave  the  Quartz  creek  country  and  go  over  to  their 
section  to  begin  prospecting.  Morrow  and  Ellis  agreed  to  fur- 
nish him  a  cabin,  provisions  and  tools  for  the  work.  Matthew 
stayed  over  night  with  Morrow  and  Ellis  and  left  the  following 
day.  The  matter  ran  along  until  about  the  latter  part  of 
August,  or  1st  of  September,  1900,  and  in  the  meanwhile  the 
plaintiff  met  Matthew  frequently,  and  was  as  often  asked  by 
him  if  he  still  intended  to  carry  out  the  agreement,  to  which 
the  plaintiff  repeatedly  replied  in  the  affirmative.  Sometime 
about  the  last-named  date  Ellis  had  a  talk  with  the  plaintiff 
concerning  their  carrying  out  the  agreement,  and  they  agreed 
that  they  would  do  so,  and  when  Matthew  came  over  in  a  few 
days  they  told  him  to  occupy  a  cabin  of  theirs,  known  as  the 
Dewey  cabin,  and  to  use  the  provisions  and  tools  therein.  At 
that  time  the  plaintiff  and  Ellis  appear  to  have  had  a  very  fair 
supply  of  provisions  on  hand  at  the  Dewey  cabin,  and  on  the 
day  Matthew  went  into  this  cabin  Ellis  bought  a  further  small 
bill  of  provisions.  Matthew  occupied  the  cabin,  used  the  pro- 
visions and  tools  and  began  prospecting  and  carried  this  on 
from  time  to  time  until  May  or  June  of  the  following  year. 
In  the  meanwhile  the  plaintiff  had  furnished  him  some  small 
additional  items,  and  notified  one  of  the  merchants  at  Pierce 
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City  to  let  him  have  such  things  as  he  needed.  A  great  deal  of 
this  eyidence  is  corroborated  by  other  witnesses  produced  by  the 
plaintiff.  On  the  other  hand,  the  greater  portion  of  it  is  de- 
nied by  defendants,  Ellis  and  Matthew  and  witnesses  produced 
by  them.  It  can  serve  no  useful  purpose  here  to  go  into  a 
detailed  statement  of  the  evidence  given  by  each  of  the  wit- 
nesses produced,  and  we  shall  not  attempt  it  During  the  period 
covered  by  this  agreement,  the  defendants  acquired  interests  in 
each  of  the  claims  for  which  the  plaintiff  sues  to  recover  the 
interest  claimed  by  him.  After  the  conclusion  of  the  trial  had 
in  this  case,  the  court  made  his  findings  of  fact  and  conclusions 
of  law,  and  rendered  and  entered  judgment  in  favor  of  the 
plaintiff  as  prayed  for  in  his  complaint.  After  a  most  careful 
and  thorough  examination  of  the  record  in  this  case  and  the  law 
applicable  thereto,  we  are  convinced  that  the  findings  of  fact 
as  made  by  the  trial  judge  are  sustained  by  the  proofs  in  the 
case,  and  we  therefore  give  them  here  in  full: 

''1.  That  about  the  first  day  of  September,  1900,  the  plaintiff 
and  the  above-named  defendants  entered  into  an  agreement 
whereby,  and  by  the  terms  of  which  agreement,  the  above- 
named  defendant  Matthew  undertook  with  the  plaintiff  and 
the  above-named  defendant  Ellis  that  he,  the  said  defendant 
Matthew,  would  go  into  the  southern  portion  of  Shoshone 
county,  Idaho,  and  there  prospect  for  mines  and  when  found, 
locate  mining  claims,  subject  to  location  under  the  laws  of  the 
United  States  and  the  state  of  Idaho,  for  the  joint  use  and 
benefit  of  this  plaintiff  and  said  defendants.  That  in  each  and 
every  mining  claim  so  discovered,  located  or  acquired  in  any 
manner  by  said  Matthew,  by  the  terms  of  said  agreement,  the 
plaintiff  and  the  said  defendants  were  to  be  equally  interested, 
whether  said  defendant  Matthew  should  acquire  the  said  min- 
ing claim,  or  any  interest  therein,  by  location,  purchase,  gift 
or  for  services  rendered. 

'^2.  That  in  consideration  of  the  acts  and  things  so  to  be  done 
by  the  said  Matthew  as  aforesaid,  this  plaintiff  and  the  defend- 
ant Ellis  entered  into  an  agreement  with  the  said  Matthew, 
whereby  and  by  the  terms  of  which  agreement  this  plaintiff  and 
said  defendant  Ellis  were  to  furnish  the  said  Matthew  such  sup- 
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plies,  tools  and  implements  and  other  things  of  necessity  in- 
cident to  snch  prospecting,  locating  and  acquiring  mining  claims, 
as  said  Matthew  might  require  in  and  about  the  keeping  of  the 
said  agreement  and  contract  on  his  part. 

^'3.  That  at  the  time  of  the  making  of  the  said  agreement, 
tlie  plaintiff  and  the  said  Ellis  furnished  the  said  Matthew 
with  a  complete  outfit  of  provisions,  supplies,  tools  and  other 
things  necessary  to  be  used  in  prospecting  as  aforesaid,  and 
delivered  the  same  to  the  said  Matthew,  whereupon  the  said  Mat- 
thew, pursuant  to  said  agreement,  went  into  the  southern  por- 
tion of  Shoshone  county  for  the  purpose  of  prospecting  as 
aforesaid. 

^^4.  That  while  so  using  the  materials  and  supplies  furnished 
by  the  said  plaintiff  and  defendant  Ellis  as  aforesaid,  the  said 
defendant  Matthew  did,  on  or  about  the  twenty-fifth  day  of 
May,  1901,  acquire  an  imdivided  one-half  interest  in  and  to 
the  Wild  Rose  mining  claim,  situated  in  the  Pierce  City  mining 
district,  Shoshone  county,  Idaho,  which  said  Wild  Hose  min- 
ing claim  was  located  in  the  name  of  W.  S.  Wilkinson,  and  said 
Matthew  assisted  in  the  making  of  said  location,  and  said 
Wilkinson,  pursuant  to  an  agreement  with  the  said  Matthew, 
conveyed  the  said  undivided  one-half  interest  in  and  to  the 
said  Wild  Bose  claim  to  said  Matthew,  notice  of  location  of 
said  Wild  Rose  lode  mining  claim  being  recorded  on  the  fifteenth 
day  of  July,  1901,  in  book  W  of  Quartz  Locations,  at  page 
24  thereof,  records  of  Shoshone  county,  Idaho.  That  the  said 
Matthew  received  a  deed  to  the  said  undivided  one-half  interest 
in  the  said  Wild  Rose  mining  claim  from  said  Wilkinson,  pur- 
suant to  an  agreement  made  between  the  said  Wilkinson  and 
the  said  Matthew.  That  said  Matthew  should  share  equally 
in  said  location  by  reason  of  having  prospected  for  and  par- 
ticipated in  the  location  of  said  claim,  and  said  Wilkinson  was 
fully  advised  at  the  time  of  the  making  of  the  deed  that  the 
said  Matthew  was  working  under  a  grubstake  contract  with  this 
plaintiff  and  the  defendant  Ellis. 

*'5.  That  the  plaintiff,  independent  of  the  said  Ellis,  furnished 
the  said  Matthew  provisions  and  supplies  for  the  purpose  of 
prospecting  as  aforesaid,  of  the  value  of  more  than  $75,  and 
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said  Matthew  was  living  upon  and  using  the  supplies  so  fur- 
nished by  plaintiff  at  the  time  of  tlie  location  of  the  Wild  fiose 
mining  claim^  and  of  his  receiving  an  interest  therein^  and  said 
Matthew  received  such  interest  in  said  Wild  Eose  mining  claim 
for  the  benefit  of  himself,  the  said  Ellis  and  this  plaintiff  in 
equal  portions. 

^'6.  That  by  reason  of  the  said  contract  and  the  matters  and 
things  hereinbefore  set  forth,  the  plaintiff  is  the  owner  of,  and 
since  the  date  of  location  thereof  has  been  the  owner  of,  an 
undivided  one-sixth  interest  of,  in  and  to  the  said  Wild  Rose 
mining  claim,  the  Albert  Edward  lode  claim,  the  Little  Annie 
lode  claim,  the  Lillian  lode  claim,  and  the  Chronicle  lode  claim, 
and  the  Wild  Hose  millsite,  all  situated  in  Shoshone  county,  state 
of  Idaho. 

'^7.  That  it  appears  from  the  evidence  that  defendant  Mat- 
thew had  conveyed,  before  the  commencement  of  this  suit,  all  of 
the  interests  standing  in  his  name,  except  an  undivided  one-third 
interest  in  the  Chronicle  lode  claim.  That  the  said  Ellis  has 
standing  in  his  name  and  subject  to  the  rights  of  the  plaintiff 
an  undivided  one-fourth  interest  in  the  said  Wild  Hose  lode 
claim,  an  undivided  one-third  interest  in  the  Wild  Rose  millsite, 
and  an  undivided  one-third  interest  in  each  of  the  other  above- 
named  mining  claims. 

"8.  That  the  Wild  Rose  mining  claim  was  first  located  in  the 
name  of  defendant  Matthew  and  one  Wilkinson,  and  that  the 
defendant  Matthew  at  the  time  of  the  location  of  the  Wild 
Rose  lode  claim,  held  a  one-half  interest  therein  under  the  terms 
of  the  prospecting  contract  hereinbefore  found,  and  of  said  one- 
half  interest  said  Matthew  owned  one-sixth,  said  Ellis  owned 
one-sixth  and  said  plaintiff  owned  an  undivided  one-sixth 
interest  therein. 

"9.  That  the  defendants  Ellis  and  Matthew  undertook  to  de- 
fraud the  plaintiff  of  his  interest  in  the  mining  claims  located 
under  said  contract,  and  that  the  taking  down  of  the  notice  of 
location  containing  the  names  of  Matthew  and  Wilkinson,  and 
substituting  for  it  a  location  notice  in  the  name  of  Wilkinson 
alone,  and  the  subsequent  taking  of  deed  from  Wilkinson  to 
Ellis  (Matthew)  for  a  one-half  interest  in  said  claim  was  a 
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part  of  the  plan  entered  into  between  Matthew  and  Ellis  to 
defraud  the  plaintiff  of  his  rights  under  said  contract 

'^10.  That  the  plaintiff  is  in  no  way  indebted  to  the  defend- 
ants Matthew  and  Ellis  in  connection  with  the  prospecting,  lo- 
cating, owning  or  recording  of  said  several  mining  claims,  or 
any  of  them.  That  the  plaintiff  kept  and  performed  all  of  the 
terms  of  his  contract  for  furnishing  supplies  and  necessary  ma- 
terials to  the  defendant  Matthew,  and  that  said  locations  were 
each  and  all  of  them  made  during  the  life  of  said  contract, 
and  during  the  time  the  plaintiff  so  furnished  such  supplies.'^ 

The  defendants  Ellis  and  Matthew  in  their  answer  deny  hav- 
ing ever  entered  into  the  contract  as  alleged  by  the  plaintiff, 
and  as  a  further  and  separate  defense  set  up  a  written  contract 
between  Ellis  and  Matthew,  whereby  Ellis  agreed  to  furnish 
Matthew  with  provisions  and  tools  for  the  period  of  one  year 
from  August  8,  1900,  and  pay  him  the  sum  of  $10  per  month, 
and  Matthew  agreed  in  consideration  thereof  to  prospect  for 
minerals,  and  to  grant  to  Ellis  an  undivided  one-half  interest 
in  and  to  all  discoveries  made  by  him.  The  chief  contention 
in  this  case  seems  to  have  been  made  over  the  Wild  Rose  claim, 
which  is  evidently  the  one  of  greatest  value.  The  circumstances 
as  detailed  in  the  record  surrounding  the  location  of  the  Wild 
Bose,  and  the  subsequent  record  title  therein  acquired  by  Ellis 
and  Matthew  was  somewhat  peculiar  and  singular,  and  indeed 
arouse  some  spirit  of  inquiry  themselves.  Matthew  appears  to 
have  informed  one  W.  S.  Wilkinson,  the  locator  of  the  Wild 
Rose,  where  there  was  some  good-looking  float  and  a  promis- 
ing field  for  prospecting,  and  in  pursuance  of  the  information 
thus  acquired  Wilkinson  went  into  the  section  where  he  af- 
terward located  the  Wild  Rose,  and  prospected  and  discovered 
what  appeared  to  be  valuable  ores,  and  later  Matthew  assisted 
in  the  location  of  the  claim.  It  appears  that  the  notice  of 
location  was  prepared  and  contained  the  names  of  Wilkinson 
and  Matthew  as  locators;  but  according  to  the  version  given 
by  Matthew,  Wilkinfion  objected  to  having  a  partner  in  the 
claim,  and  accordingly  posted  a  notice  containing  his  own 
name  alone.  After  the  location,  however,  it  appears  that 
Wilkinson  deeded  Matthew  an  interest  in  the  claim.  Matthew  in 
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turn  conveyed  one-half  of  the  interest  so  acquired  to  Ellis. 
It  is  claimed  by  the  plaintiff  that  this  transaction  between 
Wilkinson,  Matthew  and  Ellis  was  had  for  the  purpose  of  de- 
feating any  interest  that  Morrow  might  acquire  under  their 
grubstake  agreement  It  is  argued  that  if  Matthew  and  Wilkin- 
son had  jointly  located  the  Wild  Rose,  then,  under  the  agreement 
contended  for  by  plaintiff,  the  defendants  Matthew  and  Ellis, 
and  the  plaintiff  would  have  each  been  entitled  to  a  one-sixth  in- 
terest in  the  claim ;  but  if  Wilkinson  conveyed  a  one-half  inter- 
est in  the  claim  to  Matthew  and  they  left  Morrow  out,  then 
Matthew  and  Ellis  would  each  own  a  one-fourth  interest  in 
this  claim,  and  that  this  was  the  controlling  reason  why  Mat- 
thew took  his  interest  by  deed  rather  than  as  a  joint  locator 
with  Wilkinson.  It  should  be  borne  in  mind  that  the  defend- 
ants denied  all  these  charges  and  supported  their  denials  with 
their  sworn  testimony. 

A  great  number  of  errors  have  been  assigned  by  the  appel- 
lants Matthew  and  Ellis,  some  of  them  going  to  the  rulings 
of  the  court  in  the  admission  of  certain  testimony  and  rejection 
of  other,  while  others  are  directed  at  the  insufiBciency  of  the 
evidence  to  support  the  findings.  After  a  careful  examination 
of  the  various  rulings  of  the  court  complained  of  in  the  ad- 
mission and  rejection  of  testimony,  we  are  satisfied  that  no 
error  has  been  committed  in  those  respects.  We  do  think,  how- 
ever, that  it  would  have  been  proper  for  the  court  to  have  al- 
lowed the  question  asked  the  plaintiff  on  cross-examination, 
which  tended  to  show  that  he  had  been  guilty  of  laches  in  not 
asserting  his  claim  in  the  property  sooner.  These  facts,  how- 
ever, were  brought  out  at  other  places  and  frequently  in  the 
course  of  the  trial,  and  we  do  not  think  the  appellants  were 
in  any  way  prejudiced  by  the  ruling  of  the  court,  as  the  an- 
swers, if  given,  would  have  only  been  cumulative. 

The  main  question  urged  upon  this  appeal,  and  we  think  the 
only  serious  question  and  difficult  question  presented,  is  that 
the  evidence  as  a  whole  does  not  support  the  findings  and 
judgment. 

Appellants  in  their  brief  say:  ''The  clear  preponderance  of 
this  case  is  in  favor  of  the  defendants*,  and  under  no  condition 
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can  it  be  considered  as  ever  approaching  the  bare  preponder- 
ance even,  in  favor  of  the  plaintiflP,  to  say  nothing  of  the  cer- 
tainty and  definiteness  required  by  the  plaintiff  in  a  case  of  this 
kind/'  and  thereupon  the  appellants  lay  down  the  following 
proposition:  "The  plaintiff  is  required  to  produce  more  than 
a  bare  preponderance  of  the  evidence,  and  must  make  out  his 
case  clearly  and  satisfactorily  beyond  a  reasonable  doubt  to  be 
entitled  to  a  decree/'  In  support  of  this  position  taken  we 
are  cited  to  the  following  authorities:  Rice  v.  Rigley,  7  Idaho, 
115,  61  Pac.  290;  Sheen  v.  Marriott,  22  Utah,  73,  61  Pac.  296; 
Chambers  v.  Emery,  13  Utah,  374,  45  Pac.  192;  Chittyna  Exp, 
Co.  V.  Fitch  (Alaska)  ;  Mayhew  v.  Burke,  3  Idaho,  333,  29 
Pac.  106;  Larhivs  v.  Rhodes,  5  Port.  (Ala.)  207;  Lee  v.  Brow- 
der,  51  Ala.  289;  Chambers  v.  Richardson,  67  Ala.  87;  Lehman 
V.  Lewis,  62  Ala.  133 ;  Mobile  Life  Ins.  Co.  v.  Randall,  71  Ala. 
221;  Bibb  v.  Hunter,  79  Ala.  358;  Reynolds  v.  Caldwell,  80 
Ala.  235;  Crittenden  v.  Woodruff,  11  Ark.  89;  Johnson  v. 
Richardson,  44  Ark.  370;  Crow  v.  Watkins,  48  Ark.  174,  2  S. 
W.  669;  Millard  v.  Hathway,  27  Cal.  120;  Woodside  v.  Hewel, 
109  Cal.  481;  Harvey  v.  Penny  packer's  Exr.,  4  Del.  Ch.  460; 
Lofton  V.  Sterret,  23  Fla.  574,  2  South.  837 ;  Mahoney  v.  Ma- 
honey,  65  111.  407;  Heneke  v.  Floring,  114  111.  558,  2  N.  E. 
529;  McOinnis  v.  Jacobs,  147  111.  31,  36  N.  E.  214;  Jenison  v. 
Craves,  2  Blackf.  (Ind.)  448;  Parmlee  v.  Sloan,  37  Ind.  482; 
Olive  V.  Dougherty,  3  6.  Greene  (Iowa),  372;  McGregor  v. 
Gardner,  14  Iowa,  342 ;  Parker  v.  Pierce,  16  Iowa,  231 ;  Sunder^ 
land  v.  Sunderland,  19  Iowa,  329;  Childs  v.  Griswold,  19  Iowa, 
363;  Nelson  v.  Worrall,  20  Iowa,  471;  Maple  v.  Nelson,  31 
Iowa,  327;  Sheppard  v.  Pratt,  32  Iowa,  298;  Snelling  v.  Utter- 
bach  etc.,  1  Bibb  (Ky.),  610;  Hickey  v.  Young,  1  J.  J.  Marsh. 
(Ky.)  3;  Carey  v.  Cation's  Exr.  etc.,  6  B.  Mon.  (Ky.)  45;  Whit-- 
more  v.  Beanard,  70  Me.  284 ;  Faringer  v.  Ramsey,  4  Md.  Ch.  37 ; 
Dorsey  v.  Clarks,  4  Har.  &  J.  557;  Geer  v.  Baughman,  13  Md. 
268;  Thomas  v.  Standiford,  49  Md.  184;  Witts  v.  Homey,  59 
Md.  585;  Kendall  v.  Mann,  11  Allen,  19;  Johnson  v.  Quarles, 
46  Mo.  426;  Ringo  v.  Richardson,  53  Mo.  395;  Forrester  v. 
Scoville,  51  Mo.  269;  Kennedy  v.  Kennedy,  57  Mo.  73;  For- 
rester v.  Moore,  77  Mo.  662;  Shaw  v,  Shaw,  86  Mo.  598;  Rogers 
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V.  Rogers,  87  Mo.  259;  Allen  v.  Logan,  96  Mo.  601,  10  S.  W. 
1^9  ;Burdeit  v.  May,  100  Mo.  16, 12  S.  W.  1056;  Davis  v.  Green, 
102  Mo.  184,  14  S.  W.  876,  11  L.  R.  A.  90;  King  v.  Isley,  116 
Mo.  159;  Bradley  v.  Bradley,  119  Mo.  61,  24  S.  W.  757;  Plumb 
V.  Cooper,  121  Mo.  674,  26  S.  W.  678;  Logan  v.  Johnson,  72 
Miss.  187,  16  South.  231;  Frederick  v.  Haas,  6  Nev.  389; 
Daiton  V.  DaJton,  14  Nev.  419;  Cutler  v.  Tuttle,  19  N.  J.  Eq. 
560;  Tunnard  v.  Littell,  23  N.  J.  Eq.  267;  Midmer  v.  Midmer's 
Exr„  26  N.  J.  Eq.  304;  Parker  v.  Snyder,  31  N.  J.  Eq.  169; 
McKeown  v.  McKeown,  33  N.  J.  Eq.  387;  Krauth  v.  Thiele, 
45  N.  J.  Eq.  410,  18  Atl.  351 ;  Barbour  v.  Barbour,  51  N.  J.  Eq. 
1371,  29  Atl.  148;  Freeman  v,  Kelley,  Hoffm.  Ch.  92;  Boyd  v. 
McLean,  1  Johns.  Ch.  590;  Malin  v.  Malin,  1  Wend.  649;  Mc* 
Ointy  17.  McOinty,  63  Pa.  St.  42 ;  Nixon's  Appeal  63  Pa.  St. 
1882;  Kistler's  Appeal,  73  Pa.  St.  399;  Brickell  v.  Barley,  115 
Pa.  St.  479,  8  Ati.  623;  Sillian  v,  Haas,  151  Pa.  St.  63,  25 
Atl.  72;  Billings  v.  Clinton,  6  S.  C.  102;  McOammon  v.  Pet- 
iitt,  3  Sneed  (Tenn.),  246;  Hall  v.  Fowlkes,  9  Heisk.  (Tenn.) 
753;  Holder  v.  Nunnelly,  2  Cold.  (Tenn.)  289;  Agricultural 
Assn.  V.  Brewster,  51  Tex.  263 ;  Miller  v.  Blose's  Exr.,  30  Gratt. 
(Va.)  751;  Kane  v.  O'Connors,  78  Va.  76;  Donaghe  v.  Tarns, 
SI  Va.  142;  Smith  v.  Patton,  12  W.  Va.  552;  Towle  v.  Wads- 
^orth,  147  111.  80,  30  N.  E.  602;  Reeve  v.  Strawn,  14  111.  94; 
'Corder  v.  Corder,  124  111.  229,  16  N.  E.  107;  Purcell  v.  Miner, 
4  Wall.  513;  Shaw  v.  Shaw,  86  Mo.  594;  Woodward  v.  Siebert, 
-82  Va.  441;  Buyers  v.  Danley,  27  Ark.  88;  Reynolds  v,  Cald- 
well, 80  Ala.  232;  Dudley  v.  Bachelder,  53  Mo.  403;  Strong 
t?.  Messenger,  148  lU.  431,  36  N.  E.  617. 

Rice  V.  Rigley  decided  by  this  court  is  so  materially  different 
from  this  case  in  the  facts  upon  which  it  rests,  that  we  do 
not  consider  it  decisive  of  the  case  imder  consideration.  The 
rale,  however,  contended  for  by  appellants  was  announced  in  that 
case. 

The  other  cases  announce  substantially  the  same  proposi« 
tion  of  law.  After  an  examination  of  practically  all  of  these 
•cases  it  is,  to  my  mind,  worthy  of  note  that  this  doctrine  arose 
out  of  an  entirely  different  class  of  cases  from  the  one  under 
xwnsideration.     It  had  its  origin  in  courts  of  exclusively  chan- 
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eery  jurisdiction  where  the  bill  sought  reformation  of  a  deed  or 
other  instrument  under  seal;  or  where  the  complainant  prayed 
that  a  trust  be  declared  in  his  favor  in  property  contrary  to 
the  express  terms  of  the  deed  or  conveyance  which  vested  the 
legal  title  in  another.  While  this  doctrine  was  being  promul- 
gated in  courts  of  chancery,  under  the  practice  of  those  courts, 
the  evidence  was  taken  by  a  master  in  chancery  and  was  re-, 
ported  to  the  court  for  its  consideration  and  no  witnesses  ap- 
peared before  the  chancellor.  The  practice  is  now  quite  dif- 
ferent— the  witnesses  appearing  and  testifying  before  the  judge 
sitting  as  a  chancellor  and  giving  him  an  opportunity  of  see- 
ing and  hearing  them  as  they  testify  and  thereby  enlarging  his 
opportunity  for  judging  of  their  veracity,  bias,  prejudice,  inter- 
est, motives  and  opportunity  for  knowing  and  comprehending 
the  facts  about  which  they  are  testifying.  Through  the  me- 
dium of  this  practice  the  courts  of  this  state,  as  well  as  of  other 
states,  have  held  that  where  the  witnesses  appear  and  testify 
in  n  court  of  equity  and  there  is  a  substantial  conflict  in  the 
evidence,  the  appellate  court  will  not  disturb  the  findings  and 
judgment  of  the  trial  court  (Stuart  v.  Hauser,  9  Idaho,  53, 
72  Pac.  719;  Commercial  Bank  v.  Lieuallen,  6  Idaho,  47,  46 
Pac.  1020;  Doe  v,  YalUjo,  29  Cal.  391;  Silva  v.  Pickard,  14 
Utah,  254,  47  Pac.  144,  and  cases  cited.  To  same  effect,  see 
Roby  V.  Rohy,  ante,  p.  139,  77  Pac.  213 ;  McOinnis  v.  Jacobs,  147 
111.  30,  36  N.  E.  214.) 

Again,  it  is  everywhere  held  that  in  criminal  cases  the  jury 
must  be  satisfied  of  the  guilt  of  the  defendant  beyond  a  rea- 
sonable doubt,  and  yet  when  a  conviction  was  had  it  has  been 
held  that  "where  there  is  a  substantial  conflict  in  the  evidence 
on  the  material  issues  involved,  a  new  trial  will  not  be  granted.'* 
(State  V,  Collett,  9  Idaho,  608,  76  Pac.  271;  People  v.  Arthur,  99 
Cal.  636,  29  Pac.  126.) 

It  must  therefore  be  presumed  that,  notwithstanding- to  how 
great  an  extent  the  rule  announced  has  been  applied  by  the 
courts,  it  has  never  been  the  purpose  of  any  of  them  to  carry 
a  rule  for  the  security  of  property  and  property  rights  beyond 
that  recognized  for  the  protection  of  life  and  liberty. 
Idaho.   Vol.   10-28 
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The  mere  statement  of  the  principal  reason  assigned  by  the 
great  majority  of  cases  for  the  adoption^  maintenance  and  ap- 
plication of  the  rule  contended  for  in  this  case  demonstrates 
how  illogical  and  unreasonable  it  would  be  to  assign  the  same 
reason  in  this  class  of  cases.  That  reason  is  pointedly  stated 
by  the  supreme  court  of  Alabama  in  Bibb  v.  Hunter,  supra, 
where  the  court  says:  "The  burden  of  removing  a  presump- 
tion that  the  conveyance  speaks  the  truth  rests  on  the  com- 
plainant. Appreciating  the  danger  of  having  the  deeds  or 
other  solemn  writings  displaced  by  parol  evidence,  easy  of 
fabrication^  and  sometimes  incapable  of  contradiction,  the  courts 
have  generally  upheld  the  rule  that  the  presumption  arising 
from  the  conveyance  must  prevail,  unless  overcome  by  evidence 
full,  clear  and  satisfactory/' 

It  seems  to  me  that  there  is  a  clear  distinction  between  the 
class  of  cases  cited  in  which  a  trust  is  sought  to  be  established 
and  cases  like  the  one  at  bar  where  all  the  record  title  there 
is  was  initiated  and  executed  by  the  defendant  and  locator  him- 
self. The  record  title  to  mining  claims  located  upon  the  pub- 
lic domain  is  wholly  the  production  and  instrument  of  the  lo- 
cator himself  to  which  no  other  person  is  a  party;  neither  is 
it  an  instrument  of  the  solemnity  and  dignity  of  sealed  instru- 
ments in  any  matter  in  which  its  office  is  invoked  as  a  pro- 
tection solely  for  the  benefit  of  the  locator  as  against  any  other 
person.  Especially  is  this  true  in  a  case  where  the  locator  in- 
vokes the  verity  attaching  to  sealed  instruments  to  protect  him 
against  the  claim  of  one  whose  name  he  should  have  placed  on 
that  notice.  It  must  necessarily  follow  that  when  one  of  the 
parties  to  the  grubstake  agreement  asserts  his  right  in  a  court 
of  equity  to  an  interest  in  a  mining  claim  located  by  a  party 
to  such  contract,  he  is  not  in  the  position  of  seeking  to  assert 
or  establish  a  right  which  is  in  conflict  with  the  express  terms 
of  a  deed  of  conveyance  or  other  written  instrument  of  like 
dignity  and  solemnity.  By  such  action  he  is  seeking  to  es- 
tablish a  tenancy  in  common  with  the  locator  which  does  not 
appear  by  the  record  title,  created  by  the  locator  alone,  but 
which  in  fact  does  exist  in  equity  and  good  conscience.  {% 
Lindley  on  Mines,  sec.  868;  Miller  v.  Buticrfield,  79  Cal.  62, 
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21  Pac.  543.)  During  the  eaxly  growth  of  the  doctrine  con- 
tended for^  no  8uch  contracts  as  the  one  nnder  consideraticoi 
were  known  or  recognized;  and  in  fact  the  '^gniBstake**  agree- 
ment is  a  production  of  the  mining  states  of  the  west 

Appellants  have  quoted  at  length  in  their  hrief  from  Chit" 
iyna  Exploration  Company  v.  Fitch,  decided  by  Judge  Wicker- 
sham  at  Valdez,  Alaska,  November  28^  1903,  but  we  have  been 
unable  to  find  that  case  reported  except  as  we  have  read  it 
from  the  "Alaska  Prospector'*  furnished  us  by  appellants' 
counsel.  Some  of  the  things  stated  in  that  opinion  arguendo 
indicate  a  conclusion  similar  to  that  contended  for  by  appel- 
lant here,  but  the  court  seems  to  have  decided  the  case  on  an- 
other point  and  held  that  the  property  acquired  by  defend- 
ants did  not  fall  within  the  terms  of  the  agreement  of  agency 
and  employment  established  by  the  plaintiff.  It  is  certainly 
true^  as  stated  in  that  case,  that  the  plaintiff  in  such  cases  has 
the  burden  of  proof  resting  on  him,  but  that  is  true  in  all  cases. 
The  onus  probandi  rests  on  the  plaintiff  always.  (1  Green- 
leaf  on  Evidence,  sec.  74,  and  cases  cited.)  Of  course  we  ap- 
preciate the  fact  that  a  distinction  must  be  recognized  between 
the  burden  of  proof  and  weight  of  evidence. 

"In  a  case  like  this  the  material  issue  is:  Was  the  contract 
alleged  by  the  plaintiff  entered  into  between  him  and  defend- 
ant? Here  the  contract  alleged  was  in  parol.  Such  contracts 
when  established  are  enforced  By  the  courts  where  they  are  exe- 
cuted as  to  the  plaintiff.  It  is  generally  held  that  such  partial 
execution  takes  the  contract  out  of  the  operation  of  the  statute 
of  frauds.  (Core  v.  McBrayer,  18  Cal.  582;  Moritz  v.  Lavelle, 
77  Cal.  10,  11  Am.  Si  Rep.  229,  18  Pac.  803;  Booh  v.  Justice 
Min.  Co,,  68  Fed.  119;  Herbaur  v.  Reeding,  3  Mont.  21;  Ray- 
mond  V.  Johnson,  17  Wash.  237,  61  Am.  St  Rep.  908,  49  Pac. 
492.)'' 

When  the  fact  is  established  that  the  contract  was  entered 
into  and  the  terms  and  conditions  thereof  are  shown,  it  will 
be  enforced,  whether  in  writing  or  parol.  It  is  also  true  that 
the  courts  have  quite  generally  held  that  in  order  to  enforce 
the  specific  performance  of  a  parol  contract  it  must  be  clearly 
and  satisfactorily  shown  to  the  trial  court  as  to  its  execution 
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and  the  terms  and  conditions  thereof.  If  the  contract  has  not 
been  reduced  to  writing  it  must  of  necessity  require  a  greater 
weight  of  evidence  to  establish  its  existence,  and  the  terms  and 
conditions  thereof,  and  in  those  respects  satisfy  the  mind  of 
the  court,  than  if  the  contract  were  in  writing  and  produced 
in  evidence.  Where,  however,  the  record  discloses  such  facts 
that  a  fair  and  reasonable  person  might  conclude  therefrom  as 
to  the  execution,  terms  and  conditions  of  the  contract,  I  do 
not  see  how  an  appellate  court  is  justified  in  saying  that  it 
did  not  appear  clearly  and  satisfactorily  to  the  trial  court  Evi- 
dence entirely  clear  and  convincing  to  the  trial  court  who  saw 
and  heard  the  witnesses  might,  when  in  cold  type  upon  the 
record,  leave  doubts  in  the  minds  of  the  members  of  the  ap- 
pellate court,  but  I  do  not  think  they  should  reverse  the  judg- 
ment on  such  grounds.  The  rule  is  one  by  which  the  trial 
court  primarily  weighs  the  evidence,  and  unless  substantially 
departed  from  by  him  in  arriving  at  his  decision  should  not 
become  one  of  original  application  on  appeal. 

In  actions  like  the  one  at  bar,  where  miners  and  prospectors 
must  have  necessarily  reposed  a  peculiar  trust  and  confidence 
in  each  other,  it  seems  to  me  that  the  court  should  not  refuse 
to  enforce  these  "grubstake"  agreements  simply  because  a  plain- 
tiflE  cannot  produce  that  great  preponderance  of  evidence  which 
reaches  a  moral  certainty  and  precludes  all  reasonable  doubt. 

Applying  these  principles  to  the  record  before  us,  we  would 
not  be  justified  in  disturbing  the  judgment  of  the  trial  court. 
An  examination  of  the  evidence  produced  in  this  case  satisfies 
us  that  the  contract  was  entered  into  as  alleged  by  the  plaintiff 
and  that  the  defendants  were  endeavoring  to  avoid  a  compli- 
ance with  its  terms.  It  is  true  that  practically  all  the  material 
facts  established  by  the  plaintiff  are  contradicted  by  the  de- 
fendants, but  if  such  contracts  cannot  be  enforced  by  the  courts 
where  they  are-  denied  by  the  defendant  and  his  witnesses,  there 
would  be  but  few  cases,  if  any,  in  which  a  decree  could  be  en- 
tered for  the  plaintiff.  Neither  the  amount  of  testimony  nor 
its  contradictory  or  corroborative  nature  constitute  the  lead- 
ing or  controlling  elements  in  satisfying  a  court  or  jury  as  to 
the  existence  or  nonexistence  of  the  fact  in  issue.     It  is  rather 
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the  convincing  character  and  quality  of  the  evidence  concern- 
ing the  particular  fact  in  dispute.     So  it  was  in  this  case. 

It  is  urged  by  appellants  that  the  plaintiiBf  was  guilty  of  such 
laches  in  asserting  his  claim  and  prosecuting  his  action  that 
it  should  operate  as  a  positive  bar  to  his  recovery.  In  sup- 
port of  this  we  are  cited  to  18  Am.  &  Eng.  Ency  of  Law, 
2d.  ed.,  100;  15  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  1208. 
In  the  latter  citation  it  is  stated:  "While  the  lapse  of  time 
may  not  be  such  as  to  constitute  a  bar  upon  the  ground  of 
laches,  it  may  still  have  the  effect  of  requiring  a  higher  degree 
of  proof  to  establish  the  trust.'^  We  think  this  authority  cor- 
rectly states  the  law  on  the  subject.  The  evidence  of  whatever 
laches  of  which  the  plaintiff  was  guilty  was  before  the  court 
and  was  undoubtedly  considered  by  him  in  arriving  at  his 
decision  in  the  case.  It  was  contended  by  the  respondent,  how- 
ever, that  he  relied  upon  the  good  faith  of  his  cotenant,  or 
rather  the  one  with  whom  he  supposed  he  was  a  cotenant,  to 
protect  him  and  carry  out  the  terms  of  the  contract  until  about 
the  time  a  sale  was  made  of  a  part  interest  in  the  property 
when  he  discovered  defendant's  bad  faith.  In  any  event  this 
evidence  was  before  the  court  and  was,  we  think,  suflBcient  to 
justify  the  conclusion  at  which  he  arrived. 

"It  appears  that  prior  to  the  commencement  of  this  action 
the  defendant  Matthew  had  parted  with  practically  all  his  in- 
terest in  these  properties,  while  Ellis  still  retained  an  inter- 
est in  all  of  them.  The  court  decreed  the  plaintiff  a  one-sixth 
interest  in  each  of  the  properties  and  directed  that  that  inter- 
est be  taken  out  of  any  interest  retained  by  Ellis  where  Mat- 
thew had  parted  with  his  interest  and  was  not  able  to  respond 
to  the  order  and  decree  of  the  court.  The  appellants  complain 
of  this  action  of  the  court  and  contend  that  the  whole  inter- 
est claimed  by  respondent  could  not  be  taken  from  the  holdings 
of  either  of  the  defendants  alone.  The  appellants,  however, 
seem  to  have  overlooked  the  fact  that  the  plaintiff  charged  the 
defendants  Ellis  and  Matthew,  and  other  parties  to  the  defend- 
ant unknown,  with  fraud  and  conspiracy  to  cheat  and  defraud 
him  out  of  his  interest,  and  that  by  the  ninth  finding  of  the 
court  as  hereinbefore  set  out  the  court  found  for  the  plaintiff 
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upon  that  issue.  Under  this  allegation  of  the  complaint  and 
£nding  of  the  court  we  have  no  doubt  of  the  right  of  the  court 
to  enter  the  decree  as  he  did.  We  have  found  no  sufficient 
reason  for  a  reversal  of  this  judgment,  and  think  the  action  of 
the  trial  court  has  been  regular  and  his  conclusion  fair  and 
just  in  the  matter.  The  judgment  and  order  appealed  from  will 
be  affirmed,  and  it  is  so  ordered.     Costs  awarded  to  respondent 

Sullivan,  C.  J.,  and  Stockslager,  J.,  concur. 

ON  REHEARING. 
(February  7,  1905.) 

SULLIVAN",  J. — A  petition  for  a  rehearing  hafi  been  filed 
in  this  matter  and  carefully  considered  by  ftie  court.  We  find 
no  new  points  raised  in  the  petition  that  were  not  passed  upon 
in  the  opinion  in  the  case,  and  after  a  careful  reconsideration 
of  the  matter  and  an  examination  of  the  authorities,  we  are 
satisfied  with  the  conclusion  reached  in  the  original  opinion.  A 
rehearing  is  therefore  denied. 

Stockslager,  C.  J.,  and  Ailshie,  J.,  concur. 


(December  31,  1904.) 

WHITE  V.  JOHNSON. 

[79  Pac.  455.] 

Debsob — ^Lessee — Covenant  Aoa.iitst  Subleasing — ^Title  to  Real  Es- 
tate IN  the  United  States— Technical  Ebbobs  and  Defects. 

1.  Where  W.  makes  homestead  entry  on  government  land  and 
the  entry  is  contested  and  before  the  final  termination  of  the 
contest  which  results  in  W.'s  favor,  W%  leases  a  small  portion  of 
such  1  ind  to  L.  for  a  term  of  two  years,  with  covenant  against  sub- 
leasing, and  thereafter  L.  transfers  his  interest  to  C,  and  C. 
through  quitclaim  deeds  from  B.  and  his  grantees  and  successors 
in  interest  to  such  tract  of  land  claims  title  to  such  land  under 
said  conveyances  from  B.  and  his  grantees  and  successors,  W.  is 
.entitled  to  judgment  against  C.  and  his  codefendants,  L.  and  C. 
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2.  Under  the  provisions  of  section  4231,  Revised  Statutes,  the 
court  must,  in  every  stage  of  an  action,  disregard  any  error  or 
defect  in  the  pleadings  or  proceedings  which  does  not  affect  the 
substantial  rights  of  the  parties,  and  no  judgment  shall  be  re- 
versed or  affected  by  reason  of  such  error  or  defect. 
(Syllabus  by  the  court.) 

APPEAL  from  the  District  Court  of  Kootenai  County.  Hon- 
orable R.  T.  Morgan,  Judge. 

Action  to  recover  possession  of  real  estate  and  damages  for 
detention  of  the  same.    Judgment  for  plaintiffs.     Afl5rmed. ' 

The  facts  are  stated  in  the  opinion. 

Charles  L.  Heitman,  for  Appellant. 

No  forfeiture  clause  is  to  be  found  in  the  lease,  and  it  is 
-well  settled  that  courts  will  not  decree  a  forfeiture,  unless  the 
party  applying  therefor  is  clearly  entitled  thereto.  The  law 
abhors  a  forfeiture.  Forfeitures  are  odious.  Covenants  against 
subletting  are  to  be  strictly  construed  against  the  lessor.  (18 
Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  p.  680,  and  cases  cited.)  The 
distinction  between  assignment  and  underletting  is  broad  and 
well  defined.  An  assignment  conveys  the  tenant's  whole  estate, 
which  is  his  entire  interest  in  all  the  premises.  (Campbell  v. 
Stetson,  2  Met  (Maes.)  504;  Coplmd  v,  Parker,  4  Mich.  660.) 
A  covenant  not  to  assign  does  not  prohibit  a  subletting,  and  a 
covenant  not  to  sublet  does  not  prohibit  an  assignment.  (Cop- 
land V.  Parker,  supra;  Den  v.  Post,  25  N.  J.  L.  285 ;  Jackson 
V.  Silvemaa,  15  Johns.  (N.  Y.)  278.) 

H.  M.  Stepheus,  for  Eespondent 

This  court  cannot  review  the  evidence  or  any  objections  to 
the  findings  of  fact  made  by  the  district  court,  for  the  reason  that 
no  motion  for  new  trial  was  made  or  filed  in  the  district  court. 
{Toulouse  V.  Burkett,  2  Idaho,  184,  10  Pac.  26;  Washington 
€tc.  R.  R.  Co.  V.  Osborne,  2  Idaho,  559,  21  Pac.  421 ;  Gamble  v. 
Dunwell,  1  Idaho,  268;  Graham  v.  Linehan,  1  Idaho,  780.) 
The  lessee,  H.  D.  Johnson,  was  and  is  estopped  to  dispute 
the  title  of  the  respondents.     (18  Am.  &  Eng.  Ency.  of  Law, 
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2d  ed.,  p.  411;  Jones  v.  Reilly,  174  K  Y.  97,  66  N.  E.  649; 
Johnson  v.  Thrower,  117  Ga.  1007,  44  S.  E.  846;  Lyon  v.  Wash- 
bum,  3  Colo.  206 ;  Carter  v.  Marshall,  72  111.  609 ;  Campau  v. 
Lafferty,  43  Mich.  429,  5  N.  W.  649,  650;  Sage  v.  Haiverson, 
72  Minn.  294,  75  N.  W.  229 ;  Parroit  v.  Hungleburger,  9  Mont. 
526,  24  Pac.  16;  Dixon  v.  Stewart  et  al.,  113  N.  C.  410, 18  S.  E. 
325;  Waiiams  v.  Wait,  2  S.  Dak.  210,  39  Am.  St  Rep.  773,  774, 
49  N.  W.  209;  Lucas  v,  Brookes,  18  Wall.  436,  21  L.  ed.  779.) 
And  this  estoppel  applies  also  to  the  appellants  in  this  action, 
who  went  into  possession  through  the  tenant,  H.  D.  Johnson, 
or  by  reason  of  the  alleged  conveyance  by  Johnson  to  one  of 
the  appellants.  (18  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  p.  417.) 
And  this  estoppel  is  binding  npon  the  appellants  whether  they 
knew  of  the  title  of  the  respondents  or  not^  and  it  applies  if 
the  possession  of  the  tenant,  H.  D.  Johnson,  was  a  means  of 
acquiring  possession  by  them  or  either  of  them.  (18  Am.  & 
Eng.  Ency.  of  Law,  2d  ed.,  p.  118;  McLennan  v.  Grant,  8  Wnsh. 
608,  36  Pac.  682;  Taylor  on  Landlord  and  Tenant,  9th  ed., 
sec.  706.) 

SULLIVAN,  C.  J. — This  action  was  originally  brought 
against  H.  D.  Johnson  and  F.  S.  Langley  to  recover  the  pos- 
session and  restitution  of  certain  real  estate  situated  on  the 
north  side  of  the  railroad  track  of  the  Northern  Pacific  Rail- 
road in  the  northwest  quarter  of  the  southwest  quarter  of 
section  2,  township  66  north,  of  range  2  east^  Boise  meridian,  in 
Kootonai  county.  Thereafter  an  amended  complaint  was  filed, 
in  which  the  said  Johnson  and  Langley,  M.  W.  Caldwell  and 
James  Canning  were  made  defendants.  It  appears  from  the 
judgment  that  the  defendants,  Langley,  Caldwell  and  Canning 
appeared  and  that  the  defendant,  Johnson,  although  duly  and 
regularly  served  with  summons,  failed  to  appear  or  answer,  and 
that  his  default  was  regularly  entered.  Thereupon  a  trial  to 
the  court  was  had  without  a  jury  and  judgment  was  entered 
in  favor  of  the  respondents.  The  appeal  is  from  the  judgment 
and  taken  by  Langley,  Caldwell  and  Canning. 

The  following  facts  appear  from  the  record ;  That  the  plain- 
tiff, John  E.  White,  made  a  homestead  entry  under  the  laws 
of  Congress  for  the  northwest  quarter  of  the  southwest  quarter 
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of  section  2,  township  55  north,  range  2  east,  and  other  land  in 
Kootenai  connty  on  the  twenty-seventh  day  of  November,  1895, 
and  that  the  land  in  dispute  in  this  case  is  a  part  of  said  north- 
vest  quarter  of  the  southwest  quarter  of  said  section  2.  It  also 
appears  that  said  White  had  resided  upon  said  forty-acre  tract 
of  land  long  prior  to  the  date  that  he  made  said  entry,  and  that 
he  made  said  entry  on  the  day  that  the  government  plat  of  the 
survey  of  said  land  was  filed  in  the  local  land  office;  that  on 
the  same  day,  but  after  White's  entry  had  been  made,  the  pro- 
bate judge  of  Kootenai  county  applied  to  file  a  townsite  declara- 
tory statement  with  a  plat  of  the  town  of  Clark's  Fork  attached 
thereto  upon  said  land,  which  entry  was  rejected  because  of  its 
conflict  with  White's  said  entry.  Thereafter  said  probate  judge 
filed  an  affidavit  of  contest  asking  for  the  cancellation  of  White's 
entry  to  said  forty-acre  tract  upon  the  ground  that  said  tract 
had  been  used  and  occupied  for  townsite  pig-poses  since  the 
year  1884,  and  that  said  White's  entry  was  made  for  speculative 
purposes.  A  hearing  was  had  at  the  local  United  States  land 
office  which  resulted  in  a  decision  to  the  effect  that  but  two  (2) 
acres  of  said  forty-acre  tract  should  be  awarded  to  the  con- 
testant, and  that  White's  entry  should  remain  intact  providing 
he  should  agree  to  convey,  after  patent,  said  two  acres  to  said 
probate  judge  in  trust  for  the  benefit  of  townsite  occupants. 
Both  parties  appealed  from  that  decision,  and  such  proceedings 
were  had  as  finally  resulted  in  a  decision  holding  White's  en- 
try valid  and  superior  to  that  of  the  townsite  claimants  and 
the  probate  judge's  contest  was  dismissed  and  White's  entry 
held  valid  and  intact  That  thereafter  the  patent  of  the 
United  States  conveying  to  said  White  said  forty-acre  tract 
with  other  land,  was  didy  executed  to  said  White  on  the  four- 
teenth day  of  July,  1903. 

It  also  appears  that  on  the  fourth  day  of  December,  1901, 
said  White  leased  the  two  lots  in  controversy  to  the  defendant, 
H.  D.  Johnson,  for  a  term  of  two  years,  for  the  consideration 
of  $140,  and  the  further  consideration  that  said  lessee  should 
leave  thereon  all  buildings  and  other  improvements  that  he 
should  place  thereon  during  the  continuance  of  the  lease.  The 
lessee  also  agreed  not  to  sublet  said  premises  or  any  part  thereof. 
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Seventy  dollars,  or  one-half  of  said  $140,  was  paid  at  the  time 
said  lease  was  executed,  and  it  was  agreed  that  the  remaining 
$70  should  be  paid  on  the  fourth  day  of  December,  1902.  That 
«aid  H.  D.  Johnson  took  possession  of  said  premises  under  said 
lease  and  continued  in  possession  thereof  until  about  the  second 
day  of  May,  1902,  and  on  that  date  he  sold  to  the  defendant, 
F.  S.  Langley,  and  one  Fred  H.  Johnson  the  buildings  sit- 
uated on  said  lots,  together  with  the  stock  of  liquors  and  the 
bar  fixtures  therein  contained,  and  let  them  into  the  possession 
of  said  premises. 

It  appears  from  the  averments  of  the  answers  of  Canning 
And  Caldwell  that  Canning  now  claims  title  to  said  lots  through 
•conveyances  (quitclaim  deeds)  as  follows:  One  dated  July  11, 
1900,  from  one  Samuel  Black  to  Buben  Johnson,  Johnson  to 
IfcWilliams,  McWilliams  to  appellant  Langley,  Langley  to 
appellant  Caldwell,  Caldwell  to  appellant  Canning;  and  it  is 
alleged  that  appellant  Canning  now  holds  possession  of  said 
premises  by  virtue  of  said  conveyance  from  Caldwell  and  not 
otherwise.  The  defect  in  Canning^s  alleged  title  is  in  fact  that 
it  only  relates  back  to  the  conveyance  of  July  11,  1900,  of 
Samuel  Black  to  Ruben  Johnson.  It  is  not  connected  with  the 
United  States  as  the  original  grantor,  as  is  'the  title  of  the 
respondents.  The  grantor  of  the  respondents  is  the  United 
States,  and  the  appellants  have  not  shown  that  their  grantor  and 
predecessors  in  interest  ever  received  any  conveyance  of  said 
property  from  the  United  States  or  the  respondents.  They 
Admit  they  have  not.  On  the  trial  the  patent  from  the  United 
States  conveying  said  land  to  respondent,  John  E.  White,  and 
other  papers,  were  introduced  on  the  trial  on  behalf  of  respond- 
ents and  the  quitclaim  deeds  referred  to  herein  were  intro- 
duced on  behalf  of  the  appellants.  No  oral  evidence  was  ad- 
duced on  the  trial  on  behalf  of  appellants. 

Said  contest  against  the  homestead  entry  of  respondents  had 
not  been  finally  determined  when  this  action  was  commenced 
And  said  patent  was  issued  some  time  subsequent  thereto.  The 
foregoing  facts  establish  the  title  to  said  lots  in  the  respondent, 
John  E.  White. 
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There  is  no  question  but  what  the  defendant,  H.  D.  Johnson, 
entered  into  the  possession  of  said  premises  under  said  lease 
from  John  E.  White,  and,  while  so  holding,  let  the  appellants 
into  possession  thereof  and  to  evade  the  force  of  that  provision 
prohibiting  the  subletting  of  said  premises,  quitclaim  deeds  from 
persons  who  never  had  any  title  to  said  lots  were  resorted  to. 

Technically,  some  of  the  errors  assigned  have  some  force, 
but  under  the  provisions  of  section  4231,  Bevised  Statutes,  the 
court  must,  in  every  stage  of  an  action,  disregard  any  error  or 
defect  in  the  pleadings  or  proceedings  which  do  not  affect  the 
substantial  rights  of  the  parties,  and  no  judgment  shall  be 
reversed  or  affected  by  reason  of  such  error  or  defect.  There  are 
no  errors  assigned  that  affect  the  substantial  rights  of  the  ap- 
pellants. They  have  no  right  to  either  the  possession  or  title 
to  said  lots.  If,  as  suggested,  defendant  Johnson  was  not  served 
with  summons,  and  for  that  reason  has  not  had  his  day  in  cou?t, 
these  appellants  are  in  no  wise  affected  by  that  fact.  He  may 
be  heard  on  that  question.  Judgment  is  afiSrmed,  and  costs 
awarded  to  respondents. 

Stockslager,  J.,  and  Ailshie,  J.,  concur. 


(December  31,  1904.) 

PBICE  V.  GRICE 

[79  Pac.  387.] 

Lease— Lbqal  Tetuc  to  Livestock— Saue  bt  Lessor— AcconNrrira — 

TEMFOBABT     BBSTBAINmQ     OHOEfr— AlJJ»ATI0NS    ON     InFOBMATION 

▲ND  Belief— Undebtaking  — Demubbeb — ^Affidayit  — ^Pbactice — 
Bemedt  at  Law — Pabtnebshif. 

1.  Where  B.  and  B.  lease  certain  real  estate  and  personal  prop- 
erty consisting  of  liyestock  and  fanning  implements  to  G.  for 
a  term  of  five  years,  on  condition  that  they  shall  receive  ono-half 
of  the  grain  raised  on  said  premises  over  and  above  the  amount 
required  to  feed  such  livestock,  and  one-half  of  the  increase  and 
growth  of  such  livestock  or  one-half  of  the  price  for  which  the 
same  may  be  sold,  the  lessors  are  entitled  to  an  accounting  from 
the  lessee  each  year  for  their  half  of  the  surplus  grain,  and  are 
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entitled  to  an  accounting  for  one-half  of  the  proceeds  of  ealea  of 
livestock. 

2.  Where  a  lease  for  a  term  of  five  years  provides  for  the  sale 
of  the  increase  of  certain  livestock,  one-half  of  the  amount  re- 
ceived therefor  to  go  to  the  lessors  and  one-half  to  the  lessee, 
{he  lessors  are  entitled  to  receive  their  one-half  thereof  whenever 
such  livestock  is  sold. 

3.  Where  the  principal  allegations  in  a  verified  complaint  are 
made  on  information  and  belief,  and  the  sources  of  information 
and  basis  of  belief  are  not  stated  in  the  complaint  but  are  stated 
in  an  affidavit  filed  in  the  case,  an  injunction  may  be  granted 
thereon  if  the  facts  warrant  it. 

4.  Where  a  restraining  order  is  granted  holding  the  matter  in 
Btatu  quo  until  a  hearing  thereon  is  had,  and  the  hearing  is  had 
and  the  restraining  order  is  continued  in  force  upon  condition 
that  the  plaintiff  give  a  proper  undertaking  in  a  certain  sum 
named,  the  action  of  the  judge  will  not  be  reversed,  for  the  reason 
Chat  no  undertaking  was  required  prior  to  the  hearing.  It  is 
error  to  grant  a  temporary  injunction  without  requiring  a  proper 
undertaking. 

6.  A  judge  at  chambers  has  no  authority  to  hear  and  pass  upon 
a  demurrer. 

6.  Under  the  provisions  of  section  4288,  Revised  Statutes,  where 
the  facts  are  in  dispute,  the  granting  or  dissolving  of  an  injunc- 
tion is  within  the  sound  discretion  of  the  court. 

7.  The  right  to  a  preliminary  injunction  is  generally  addressed 
to  the  sound  discretion  of  the  court  to  be  exercised  according  to 
the  circumstances  of  each  case. 

8.  Where  the  application  for  dissolving  a  preliminary  injunc- 
tion is  heard  upon  the  complaint  and  answer,  it  was  not  error  for 
the  judge  to  permit  the  plaintiff  at  the  hearing  to  file  an  affidavit 
shovnng  the  sources  of  information  and  basis  of  belief  of  the  al- 
legations of  the  complaint  which  were  stated  therein  on  informa- 
tion and  belief. 

9.  Upon  a  proper  showing  an  injunction  may  issue  to  tempor- 
arily restrain  an  act  which  will  result  in  great  damage  to  the 
plaintiff  although  the  injury  is  not  irreparable  and  notwithstand- 
ing the  plaintiff  may  have  other  remedies,  following  SiaplcB  v. 
Rossi,  7  Idaho,  618,  65  Pac.  67. 

10.  Where  B.  and  B.,  who  are  mother  and  son,  each  owned  cer- 
tain real  estate  and  personal  property  consisting  of  livestock  and 
farming  implements,  joined  in  a  lease  to  G.  leasing  to  him  such 
real  estate  and  personal  property,  B.  and  B.  are  not  necessarily 
partners,  and  under  the  provisions  of  the  lease  involved  in  this 
action,  B.  had  a  right  to  sell  and  dispose  of  the  property  belonging 
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to  him  included  in  said  lease  and  such  purchaser  would  be  entitled 
to  all  of  the  rights  that  said  B.  had  under  the  terms  of  said 
lease. 

(Syllabus  by  the  court.) 

APPEAL  from  the  District  Court  of  Latah  County.  Honor- 
able E.  C.  Steele^  Judge. 

Application  to  dissolve  temporary  injunction.  Denied. 
Order  afiOrmed. 

The  facts  are  stated  in  the  opinion. 

Stewart  S.  Denning,  for  Appellant. 

The  facts  alleged  necessarily  must  be  alleged  positively,  not 
merely  on  information  and  belief.  Where  a  verified  complaint, 
instead  of  an  affidavit,  is  used  on  motion  for  an  injunction,  only 
the  positive  allegations  and  those  on  information  and  belief, 
where  the  sources  of  information  and  the  grounds  of  belief  are 
stated  can  be  taken  as  true.  {Oaines  v,  Stroufe,  117  Fed.  965; 
Foster  v.  Retail  Clerks*  International  Protective  Assn.,  39  Misc. 
Bep.  (N.  Y.)  48,  78  N.  Y.  Supp.  860;  2  Current  Law,  top  p. 
444.)  An  injunction  is,  inoperative  until  the  undertaking  re- 
quired by  the  statute  be  given.  {Elliott  v,  Osboume,  1  Cal. 
396;  Hey  man  v.  Landers,  12  Cal.  107;  McCracken  v.  Harris, 
64  Cal.  81.) 

Forney  &  Moore,  for  Bespondents. 

Injunction  will  issue  to  restrain  temporarily  an  act  which 
will  result  in  great  damage  to  the  plaintiff,  although  the  injury 
is  not  irreparable,  and  notwithstanding  that  other  remedies 
lie  on  behalf  of  the  plaintiff.  (Staples  et  al.  v.  Rossi,  7  Idaho, 
618,  65  Pac.  67;  Wilson  v.  Eagleson,  9  Idaho,  17,  71  Pac.  613; 
Gilpin  V.  Sierra  Nev.  Con.  Mvn.  Co.,  2  Idaho,  696,  23  Pac.  647, 
1014.)  An  interlocutory  injunction  is  not  a  matter  of  strict 
right  Its  issuance  rests  in  the  sound  discretion  of  the  court, 
and  the  exercise  of  this  discretion  in  granting  and  refusing  the 
injunction  will  not,  as  a  general  rule,  be  reviewed  on  appeal  or 
otherwise  controlled  or  interfered  with.  (Washington  etc.  Ry. 
Co.  V.  Coeur  d'Alene  Ry.  etc.  Co.  et  al.,  2  Idaho,  439,  17  Pac. 
142,  4  L.  B.  A.  409,  and  cases  cited  in  the  opinion  of  the  court 
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on  page  441  [2  Idaho].)  Nonjoinder  of  parties  to  an  action  is 
not  in  issue  on  an  application  for  an  injunction.  (Rev.  Stats. 
1887,  sec.  4113.)  There  is  no  nonjoinder  of  parties.  (Rev. 
Stats.  1887,  sees.  4101,  4102.)  The  court  must  in  every  stage  of 
an  action  disregard  any  error  or  defect  in  the  pleading  or  pro- 
ceeding which  does  not  affect  the  substantial  rights  of  the  par- 
ties (Idaho  Bev.  Stats.,  sec.  4231),  and  may  allow  a  party  to 
amend  any  pleading  or  proceeding  by  correcting  any  mistake 
therein.  (Idaho  Bev.  Stats.,  sec.  4227.)  The  defendant  hav- 
ing filed  his  answer  to  plaintiff's  complaint,  plaintiff  was  en- 
titled, as  a  matter  of  right,  to  file  the  affidavit  complained  of. 
(Idaho  Bev.  Stats.,  sec.  4295;  Thayer  et  al  v.  Bellamy  et  dl., 
9  Idaho,  1,  71  Pac.  544.) 

SULLIVAN,  C.  J. — This  action  was  brought  to  restrain  the 
appellant  from  selling  or  disposing  of  certain  personal  prop- 
erty described  in  the  complaint  and  for  an  accounting  between 
the  plaintiff  and  defendant,  and  for  judgment  for  the  value 
of  any  and  all  property  unaccounted  for  by  the  defendant. 
Upon  the  verified  complaint,  the  court  ordered  the  defendant 
to  show  cause  why  an  injunction  should  not  issue  as  prayed 
for,  making  the  same  returnable  at  Grangeville,  Idaho  county, 
on  the  fifteenth  day  of  September,  1904.  And  at  the  same  time 
issued  a  temporary  restraining  order  against  the  defendant, 
his  agents  and  servants,  restraining  them  from  selling  or  trans- 
ferring any  of  the  said  personal  property.  At  that  date  the 
cause  came  on  for  hearing  before  the  judge  upon  the  rule  to 
show  cause  why  an  injunction  should  not  issue.  The  defend- 
ant, who  is  the  appellant  here,  demurred  to  the  complaint  and 
answered,  denying  the  material  allegations  of  the  complaint  and 
moved  to  discharge  the  restraining  order  already  issued  and 
objected  to  the  issuance  of  any  injunction  in  said  case.  The 
matter  proceeded  to  a  hearing  upon  the  verified  complaint  and 
answer  of  the  appellant.  On  the  argument  the  defendant 
maintained  that  no  bond  had  been  required  before  issuing  the 
restraining  order  and  that  paragraphs  7,  8  and  10  of  the  com- 
plaint (which  embraced  all  the  equities  of  the  bill)  were  on 
information  and  belief,  or  on  belief,  and  that  the  sources  of  in- 
formation or  the  grounds  of  belief  were  not  stated,  and  that 
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there  was  no  affidavit  in  aid  of  the  complaint  Thereupon  the 
court  indicated  that  the  motion  must  be  sustained^  and  the 
plaintiff  then  asked  for  further  time  to  file  affidavits  in  support 
of  the  complaint.  The  court  granted  such  application  over  the 
objection  of  counsel  for  the  appellant.  The  plaintiff  subse- 
quently filed  his  own  affidavit^  setting  up  the  sources  of  informa- 
tion on  which  he  based  the  allegations  of  the  complaint  and 
the  grounds  of  his  belief,  and  nothing  more.  The  court  there- 
after took  said  motion  under  advisement  and  denied  the  same, 
and  directed  that  the  temporary  restraining  order  theretofore 
issued  remain  in  force  upon  the  plaintiff  filing  an  undertaking 
to  the  effect  that  he  would  pay  the  defendant  such  damages, 
not  exceeding  the  sum  of  $600,  as  he  might  sustain  by  reason  of 
said  injunction  or  restraining  order,  if  the  court  should  finally 
decide  that  the  plaintiff  was  not  entitled  thereto.  To  all  of 
which  counsel  for  appellant  then  and  there  excepted.  Tliis  ap- 
peal is  from  the  order  denying  said  motion  and  continuing  the 
temporary  injunction  in  force.  For  a  clear  understanding  of 
this  case  we  will  here  set  forth  the  main  facts  out  of  which  this 
action  arose. 

It  appears  from  the  record  that  on  the  twenty-third  day  of 
May,  1903,  one  E.  N.  Brown  was  the  owner  of  one  hundred  and 
sixty  acres  of  land  situated  in  Latah  county,  Idaho,  and  also 
certain  personal  property  consisting  of  livestock,  both  horses, 
cattle,  hogs  and  farming  implements,  and  that  one  Clara 
Brown,  a  widow,  was  the  owner  of  one  hundred  and  sixty  acres 
of  land  situated  in  said  county,  and  certain  personal  property. 
That  on  the  twenty-third  day  of  May,  1903,  the  said  E.  N. 
Brown  and  Clara  Brown,  as  parties  of  the  first  part,  and  les- 
sors, made  and  entered  into  a  contract  of  lease  with  the  appel- 
lant Grice,  whereby  they  leased  to  the  said  Grice  the  said  real 
estate  together  with  said  personal  property  for  a  term  of  five 
year?,  and  appellant  entered  into  the  possession  of  said  property, 
real  and  personal.  It  appears  that  on  the  sixth  day  of  January, 
1904,  after  the  appellant  had  been  placed  in  possession  of  said 
premises  and  personal  property,  said  E.  N.  Brown  sold  and  con- 
veyed to  the  plaintiff  the  one  hundred  and  sixty  acres  of  land 
and  personal  property  referred  to  above  as  belonging  to  him 
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included  in  the  said  lease.  And  it  is  alleged  that  the  appellant 
at  all  times  had  full  and  complete  knowledge  of  said  sale  to  the 
respondent.  But  this  is  denied  by  the  answer.  It  is  also  al- 
leged upon  information  and  belief  that  the  appellant  had  sold 
and  disposed  of  a  large  amount  of  said  described  personal  prop- 
erty and  had  converted  the  proceeds  thereof  to  his  own  use,  and 
at  all  times  refused,  and  still  refuses,  to  recognize  the  plaintiff 
as  the  owner  of  said  real  estate  or  said  personal  property,  or  any 
part  or  portion  thereof,  and  refused  to  recognize  respondent's 
rights  or  interest  therein,  and  wholly  ignores  his  rights  in  the 
premises;  and  that  respondent  had  frequently  requested  the  ap- 
pellant to  account  to  him  for  said  personal  property,  but  that 
he  had  at  all  times  refused  to  do  so,  and  had  refused  to  account 
to  respondent  for  any  part  or  portion  of  the  proceeds  received 
from  the  sale  of  any  of  said  personal  property,  upon  the  pre- 
tense and  excuse  that  respondent  had  leased  said  property  of 
Brown  and  had  no  dealings  with  the  respondent;  that  from  the 
conduct  of  the  appellant  and  from  his  statements,  he  intends 
to  convert  to  his  own  use  the  balance  of  said  personal  property, 
and  that  said  personal  property  is  reasonably  worth  the  sum  of 
$1,500. 

With  the  foregoing  statement  of  facts,  we  will  proceed  to  dis- 
pose of  the  assigned  errors. 

Counsel  for  appellant  contends  that  the  legal  title  to  the  live- 
stock mentioned  in  said  lease  passed  to  the  appellant,  and  that 
he  did  not  have  to  account  to  the  lessors  for  them* or  their  in- 
crease until  the  termination  of  the  lease,  and  for  that  reason 
said  E.  N.  Brown  could  not  sell  the  property  set  forth  in  said 
bill  of  sale.  In  order  to  decide  this  point,  resort  must  be  had 
to  the  terms  of  said  lease. 

From  the  many  provisions  of  said  lease,  we  only  need  to  quote 
the  following  for  a  decision  of  this  point,  to  wit :  ^^That  the  said 
parties  of  the  first  part,  in  consideration  of  the  covenants  and 
agreements  hereinafter  specified,  do  hereby  let  and  lease  unto 
the  3aid  party  of  the  second  part,  ....  and  all  the  livestock 
and  farm  utensils  of  every  name  and  nature  now  being  in  or  up- 
on the  same  and  belonging  to  the  said  parties  of  the  first 
part.  •  .  •  • 
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"For  the  use  of  said  premises,  and  for  the  use  of  all  the  live- 
stock, farming  machinery  and  personal  property  thereon,  the 
said  second  party  hereby  covenants  and  agrees  to  pay  to  said 
first  parties  an  equal  one-half  share  and  interest  in  and  to  all 
the  increase  of  livestock,  in  weight  and  number  of  head,  now  on 
said  premises ;  that  is  to  say,  that  the  said  party  of  the  second 
part  is  to  have  an  equal  one-half  share  and  interest  in  and  to 
the  increase  of  said  livestock  in  both  weight  and  numbers,  and 
the  said  parties  of  the  first  part  are  to  have  the  other  equal  one- 
half  share  and  interest  in  and  to  the  said  increase 

"It  is  further  agreed  by  and  between  the  parties  herein  that 
in  case  they  fail  to  and  cannot  agree  upon  the  terms  and  price  of 
sale  of  the  increase  of  said  livestock,  or  any  portion  thereof,  that 
in  that  event  said  parties  will  agree  upon  some  disinterested  per« 
son,  and  that  the  decision  of  said  disinterested  person  upon  the 
^question  submitted  shall  be  binding  upon  said  parties  to  this 
lease 

"It  is  further  agreed  by  and  between  the  parties  hereto  that 
of  the  stock  now  on  said  premises,  ten  steer  calves  are  of  the 
value  of  $10  per  head,  and  that  of  four  yearling  steers,  two  are 
of  the  value  of  $20  per  head,  and  two  of  the  value  of  $15  per 
head,  the  total  value  of  which  steer  calves  and  yearling  steers 
shall  be  returned  to  said  parties  of  the  first  part,  along  with  one- 
half  share  of  the  difference  between  what  said  steer  calves  and 
yearling  steers  shall  sell  for  and  their  present  value.  In  this 
connection  it  is  agreed  and  understood  that  said  four  yearling 
steers  and  ten  steer  calves  are  excepted  from  the  stock  now  on 
said  premises,  and  that  are  to  be  returned  by  said  second  party 
to  said  first  parties  at  the  expiration  of  the  said  lease.  .... 

"It  is  also  further  agreed  that  should  there  be  more  grain,  of 
any  kind  or  nature,  raised  on  said  premises  than  is  necessary  to 
feed  the  livestock  now  on  and  to  be  on  said  premises,  one^half 
of  said  surplus  of  grain  shall  be  delivered  to  said  parties  of  the 
first  part  on  the  premises,  said  first  parties  furnishing  sacks 
necessary  for  holding  their  share  of  said  grain.'* 

It  will  be  noted  in  the  first  paragraph  above  quoted  from  the 
lease  it  is  stated  that  the  **fir8t  parties  let  and  lease  unto  the 
second  party/'  and  then  follows  a  description  of  the  real  estate, 
Idaho,  Vol.  10—29 
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and  after  that  we  find  the  following  provision,  to  wit:  *'And 
all  the  livestock  and  farm  utensils  of  every  name  and  nature'* 
mentioned  in  said  lease.  And  from  the  second  paragraph  above 
quoted,  it  is  stipulated  that  the  appellant,  "for  the  use  of  said 
premises  and  for  the  use  of  all  the  livestock,  ....  agrees  to 
pay  to  said  first  parties  an  equal  share  and  interest  in  and  to 
all  the  increase  of  livestock,  etc.*'  And  the  third  paragraph 
provides  as  follows:  *^t  is  further  agreed  by  and  Between  the 
parties  herein  that  in  the  case  they  fail  to  and  cannot  agree  to 
the  terms  and  price  of  sale  of  the  increase  of  said  livestock,** 
in  that  event  said  parties  would  agree  on  a  disinterested  person 
to  decide  the  difference. 

And  from  the  fourth  paragraph  above  quoted  it  is  stipulated 
that  ten  steer  calves  are  of  the  value  of  $10  per  head,  and  that 
four  yearling  steers  are  worth  $20  per  head,  and  two  of  the 
value  of  $16  per  head,  and  that  the  total  value  of  such  calves ' 
and  yearling  steers  should  be  returned  to  the  party  of  the  first 
part  along  with  one-half  of  the  difference  between  what  said 
'steer  calves  and  yearling  steers  shall  sell  for  and  their  present 
value. 

And  it  is  further  stipulated  that  if  there  is  more  grain  raised 
on  said  premises  than  is  necessary  to  feed  said  livestock,  one- 
half  of  the  surplus  should  be  delivered  to  said  party  of  the  first 
part  on  the  premises,  said  first  parties  furnishing  sacks  neces- 
sary to  hold  their  share  of  the  grain. 

From  all  of  those  provisions  it  is  clear  that  the  title  to  the 
livestock  did  not  pass  to  the  appellant,  and  it  was  not  intended 
that  of  the  increase  of  said  livestock  the  appellant  could  sell  the 
same  and  retain  the  proceeds  thereof  until  the  termination  of 
this  lease.  But  the  clear  intention  was  that  when  any  of  the 
increase  of  said  livestock  was  sold,  the  share  thereof  belonging 
to  the  lessors  must  be  paid  over  to  them.  And  at  the  termina- 
tion of  said  lease  the  lessee  should  return  to  the  lessors  the  num- 
ber, quality  and  kind  of  livestock  received  by  him  from  them. 

It  would  be  a  most  violent  construction  of  the  terms  of  said 
lease  to  hold  that  the  lessee  could  sell  the  increase  of  said  live- 
stock and  retain  the  lessor's  share  thereof  until  the  termination 
of  the  lease,  and  we  cannot  so  construe  it 
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It  is  contended  that  it  was  error  to  grant  a  restraining  order 
on  a  verified  complaint  where  the  main  allegations  were  made 
on  information  or  belief  without  stating  the  sources  of  informa- 
tion or  the  basis  of  the  belief,  and  in  support  of  that  contention 
cites  Gains  v,  Sroufe  et  d.,  117  Fed.  965.  That  was  a  suit  for 
the  infringement  of  a  trademark.  The  allegations  of  the  bill 
were  upon  information  and  belief,  and  it  is  there  stated  that 
courts  of  equity  in  granting  relief  by  injunction  in  trademark 
cases  proceed  upon  the  ground  of  fraud^  and  it  is  a  general  rule 
that  whatever  is  essential  to  the  rights  of  the  complainant  is 
necessarily  within  his  knowledge  and  ought  to  be  alleged  posi- 
tively and  with  precision.  That  case  is  not  in  point  here.  In 
the  case  at  bar,  some  of  the  allegations  are  positive  and  those 
made  upon  information  and  belief,  the  sources  of  information 
and  the  basis  of  belief  are  set  forth  in  the  affidavit  filed  by  the 
respondents  in  the  case,  and  that  is  sufficient. 

It  is  contended  that  the  restraining  order  first  issued  by  the 
judge  was  inoperative  for  the  reason  that  no  undertaking  was 
given.  That  we  think  is  correct,  as  an  undertaking  should  have 
been  given  before  the  restraining  order  became  operative. 
However,  on  the  hearing  of  the  order  to  show  cause,  the  injunc- 
tion was  continued  on  condition  that  the  respondents  file  an 
undertaking  in  the  sum  of  $600,  and,  if  respondent  has  not  done 
so,  there  is  no  injunction  pending.  The  failure  to  give  a  bond 
at  the  time  the  temporary  injunction  was  issued  would  not  pre- 
vent the  judge  or  court  from  granting  a  temporary  injunction 
on  the  hearing  of  the  order  to  show  cause. 

It  is  also  contended  that  the  demurrer  to  the  complaint  should 
have  been  sustained.  It  is  sufficient  to  say  that  we  think  the 
complaint  states  a  cause  of  action  and  that  there  is  no  mis- 
joinder of  parties.  The  judge  did  not  pass  upon  the  demurrer 
as  he  had  no  authority  to  do  so  at  chambers.  But  if  the  com- 
plaint did  not  in  fact  state  a  cause  of  action,  an  injunction  should 
not  have  been  issued. 

It  is  contended  that  the  restraining  order  should  have  been 
discharged,  for  the  reason  that  the  answer  denied  all  the  equi- 
ties set  forth  in  the  complaint.  It  is  true  that  under  certain 
authorities  where  the  equities  of  the  complaint  or  bill  are  fairly 
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•and  squarely  denied,  a  restraining  order  will  not  be  granted^  or 
if  one  has  been  issued,  it  will  not  be  continued  in  force.  That 
rule  does  not  necessarily  obtain  in  this  state.  Section  4288, 
Revised  Statutes,  provides  inter  alia  that:  ''An  injunction  may 
be  granted  in  the  following  cases:  1.  When  it  appears  by  the 
complaint  that  the  plaintiff  is  entitled  to  the  relief  demanded, 
and  such  relief,  or  any  part  thereof,  consists  in  restraining  the 
commission  or  continuance  of  the  act  complained  of  either  for  a 
limited  period  or  perpetually;  2.  When  it  appears  by  the  com- 
plaint or  affidavit  that  the  commission  or  continuance  of  some 
act  during  the  litigation  would  produce  waste,  great  or  irrep- 
arable injury  to  the  plaintiff;  3.  When  it  appears  during  the 
litigation  that  the  defendant  is  doing,  or  threatens  or  is  about 
to  do,  or  is  procuring  or  suffering  to  be  done,  some  act  in  viola- 
tion of  the  plaintiff's  rights  respecting  the  subject  of  the  action 
tending  to  render  the  judgment  ineffectual.**  That  section  does 
not  prohibit  the  granting  of  an  injunction  where  the  equities 
of  the  complaint  are  all  denied  by  the  answer.  It  is  stated  in 
section  1148,  2  Spelling  on  Injimctions  and  Extraordinary 
Bemedies,  that  all  of  the  authorities  agree  that  the  granting  or 
dissolving  of  an  injunction,  where  the  facts  are  in  dispute,  is 
within  the  discretion  of  the  chancellor,  nor  will  the  action  of  the 
chancellor  be  reversed  unless  it  is  claimed  that  he  has  committed 
an  error  or  abused  a  sound  judicial  discretion.  It  is  stated 
therein  as  follows:  "And  where  upon  the  hearing  of  an  order 
to  show  cause  why  a  preliminary  injunction  should  not  be  con- 
tinued, the  plaintiff  was  allowed  by  the  judge  to  read  new  affida- 
vits supporting  his  complaint,  and  explaining  the  affidavits  on 
the  pjui;  of  the  defendants,  answering  the  facts  set  forth  in  the 
original  application,  this  was  considered  to  be  the  exercise  of 
discretion  by  the  judge,  which  could  not  be  reviewed  upon  ap- 
peal from  the  order  continuing  the  injunction.**  And  again 
in  section  22  of  the  last-cited  authority  it  is  stated :  ''The  right 
to  a  preliminary  injunction  is  generally  addressed  to  the  sound 
discretion  of  the  court,  to  be  exercised  according  to  the  circum- 
stances of  each  case.**  There  is  no  merit  in  this  contention  of 
<K>unsel. 

It  is  also  contended  that  the  injunction  should  have  been 
idenied  on  the  ground  that  the  respondent  had  a  plain,  speedy 
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and  adequate  remedy  at  law.  It  was  held  by  this  court  in 
Staples  V.  Rossi,  7  Idaho,  618,  66  Pac.  67,  that  an  "injunction 
will  issue  to  restrain,  temporarily,  an  act  which  will  result  in 
great  damage  to  the  plaintiff,  although  the  injury  is  not  irrep- 
arable, and  notwithstanding  that  other  remedies  lie  in  behalf  of 
the  plaintiff.*'  In  Meyer  v.  First  Nat  Bank,  ante,  p.  176,  77  Pac. 
334,  this  court  said :  "It  is  true  that  they  had  their  remedy  for 
damages,  but  under  our  statute  (Rev.  Stats.,  sec.  4288),  a  party 
is  not  under  the  necessity  of  waiting  until  his  property  has  been 
damaged  and  .destroyed,  and  his  business  disorganized,  and  his 
premises  encroached  upon  to  the  extent  of  his  own  ouster,  and 
then  resort  to  an  action  at  law  for  redress.''  We  think  that  the 
correct  rule  under  the  provisions  of  our  statute. 

It  is  contended  that  E.  N.  Brown  and  Clara  Brown  were  part- 
ners in  the  lease  referred  to,  and  that  the  purported  bill  of  sale 
by  B.  N.  Brown  to  respondent  had  no  connection  whatever  with 
the  partnership,  and  that  by  it  Brown  did  not  sell  or  pretend 
to  sell  his  interest  in  the  partnership.  The  record  before  us 
does  not  indicate  that  E.  N.  Brown  and  Clara  Brown  were  part- 
ners. It  shows  that  E.  N.  Brown  was  the  son  of  Clara 
Brown;  that  each  owned  one  hundred  and  sixty  acres  of  land 
separate  and  distinct  from  each  other,  and  that  they  each  own 
separately  a  part  of  the  personal  property  leased  to  the  appel- 
lant. 

That  being  true,  there  is  no  question  but  what  E.  N.  Brown 
had  a  right  to  sell  and  dispose  of  the  property  belonging  to  him 
included  in  said  lease,  and  that  the  purchaser  would  be  entitled 
to  all  of  the  rights  under  said  lease  that  Brown  had.  And  for 
that  reason  Clara  Brown  was  not  a  necessary  party  to  this  action* 
For  all  that  appears  from  the  record,  the  appellant  had  ac- 
counted to  her  for  her  entire  share  of  the  products  and  stock 
sold  or  disposed  of  under  the  terms  of  said  lease. 

The  respondent  is  entitled  to  all  of  the  rights  under  said  lease 
that  E.  N.  Brown  was  entitled  to  thereunder.  The  order  of 
the  court  appealed  from  is  sustained. 

Costs  of  this  appeal  are  awarded  to  respondent 

Stockslager,  J.,  and  Ailshie,  J.,  concur. 
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(December  31,  1904.) 

SHIELDS  V.  JOHNSON. 

[79  Pac.  394.1 

iNJuircnoNS  Pendents  Lite — To  Restbain  Trespass— Laboely  Dis- 

OBETIONABT. 

1.  A  large  dlMnneiion  is  Tested  in  the  trial  court  in  the  granting 
of  temporary  injunctions  to  hold  property  in  statu  quo  pending  the 
determination  of  the  action,  and  its  exercise  will  not  be  reyersed 
on  appeal  unless  a  clear  abuse  is  shown. 

2.  Courts  of  equity  should  hesitate  before  granting  injunctions 
to  restrain  trespass  committed  under  color  of  title  or  right. 

3.  The  statute  (Rev.  Stats.,  sec.  4288)  authorizing  the  issuance 
of  injunctions  is  liberally  construed  by  the  courts. 

(Syllabus  by  the  court.) 

APPEAL  from  District  Court  in  and  for  Latah  County. 
Honorable  Edgar  C.  Steele^  Judge. 

From  an  order  granting  an  injunction  pendente  lite  and  an 
order  refusing  to  dissolve  such  injunction^  defendants  appeal. 
Affirmed. 

George  W.  Pickett  and  Stewart  S.  Denning,  for  Appellants. 

Where  defendant  is  in  possession  of  ground  in  dispute,  an 
injunction  will  not  be  granted,  but  the  parties  will  be  left  to 
their  remedy  at  law.  {Washington  etc,  Co.  v.  Coeur  d'Alene 
By.,  2  Idaho,  580,  21  Pac.  662.)  Where  a  party  seeks  relief 
by  interlocutory  injunction,  he  should  show  some  clear,  legal 
or  equitable  right,  and  an  apprehension  of  immediate  injury  to 
those  rights.  Where  none  such  are  shown,  the  injunction  will 
be  denied.  iMcOinnis  et  al.  v.  Friedman,  2  Idaho,  393, 17  Pac. 
635;  Waidron  v.  Marsh  et  ah,  5  Cal.  119.)  There  must  be  an 
urgent  necessity,  and,  as  a  general  rule,  the  title  and  right  of 
the  plaintiffs  should  be  shown  to  be  clear,  well  established  and 
not  in  dispute.  The  application  should  also  be  made  promptly 
and  not  delayed  until  large  expenditures  have  been  made  by  the 
defendants.  {Reai  Deal  Min.  Go.  v.  Pond  Min,  Co,,  23  Cal.  85 ; 
Pomeroy's  Equity  Jurisprudence,  sees.  418,  419,  817,  1359;  10 
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Am.  &  Eng.  Ency.  of  Law,  p.  80^,  under  '^Injunctions/'  and 
subd.  12,  ''Lfichee/'  and  notes.)  The  absence  of  a  plain  and 
adequate  remedy  at  law  affords  the  only  test  of  equity  jurispru- 
dence, and  the  application  of  this  principle  to  a  particular  case 
must  depend  altogether  upon  the  character  of  the  caae  as  dis- 
closed in  the  proceedings.  (10  Am.  &  Eng.  Ency.  of  Law,  p. 
878,  "Injunctions,''  subject  'Trespass,"  subd.  "Test  of  Jurisdic- 
tion," and  notes;  Aveline  v.  Ridetibaugh,  2  Idaho,  168,  9  Pac. 
601 ;  Dewitt  v.  Hays,  2  Cal.  463,  56  Am.  Dec.  352 ;  Tomlinson  v. 
Rubio,  16  Cal.  203;  Tevia  v.  Ellis,  25  Cal.  515;  Leach  v.  Day, 
27  CaL  644;  Richards  v.  Kirkpatrick,  53  Cal.  433.) 

Forney  ft  Moore,  for  Eespondent 

Injunction  will  issue  to  restrain  temporarily  an  act  which 
will  result  in  great  damage  to  the  plaintiff,  although  the  injury 
is  not  irreparable,  and  notwithstanding  that  other  remedies  lie 
on  behalf  of  the  plaintiflf.  {Staples  et  ah  v.  Rossi,  7  Idaho,  618, 
65  Pac.  67;  WiUon  v.  Eagleson,  9  Idaho,  17,  71  Pac.  613;  OiL- 
pin  V,  Sierra  Nev.  Con.  Min.  Co.,  2  Idaho,  696,  23  Pac  547, 
1014.)  An  interlocutory  injunction  is  not  a  matter  of  strict 
right.  Its  issuance  rests  in  the  sound  discretion  of  the  court, 
and  the  exercise  of  this  discretion  in  granting  and  refusing  the 
injunction  will  not,  as  a  general  rule,  be  reviewed  on  appeal,  or 
o:herwise  controlled  or  interfered  with.  (Washington  etc.  Ry. 
Co.  V.  Coeur  d^Alene  Ry.  &  Nav.  Co.  et  ai.,  2  Idaho,  439, 17  Pac. 
142,  4  L.  B.  A.  409,  and  cases  cited  in  the  opinion  of  the  court 
on  page  441  [2  Idaho] ;  16  Am.  ft  Eng.  of  Law,  2d  ed.,  p.  358, 
and  authorities  cited.) 

AILSHIE,  J. — This  is  an  appeal  from  an  order  made  by  the 
district  judge  on  the  eighth  day  of  August,  1904,  refusing  to 
dissolve  a  temporary  restraining  order  theretofore  issued,  and 
making  and  entering  his  further  order  continuing  in  force  such 
restraining  order  during  the  pendency  of  the  action.  The  ac- 
tion was  commenced  on  the  eighteenth  day  of  July,  1904,  by  the 
plaintiff,  M.  J.  Shields,  against  the  defendants,  prajring  for  ai^ 
injunction  against  the  defendants  restraining  them  from  cut- 
ting, removing  or  interfering  with  the  plaintiff's  crops  growing 
upon  a  certain  one  hundred  and  sixty  acre  tract  of  land  which 
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plaintiff  had  leased  from  the  defendant  Johnson,  and  for  an 
order  restraining  the  defendants  from  interfering  with  the  plain- 
tiff's leasehold  estate  in  and  to  the  tract  of  land  and  for  dam- 
ages for  trespasses  committed.  Upon  the  filing  of  the  com- 
plaint a  temporary  restraining  order  was  issued  and  an  order  to 
show  cause  why  the  same  should  not  be  continued  in  force  pend- 
ing the  litigation  was  at  the  same  time  issued  and  served. 
Thereafter  the  defendants  moved  to  dissolve  the  injimction  and 
quash  the  writ  that  had  been  issued,  which  motion  was  heard 
at  the  same  time  and  with  plaintiff's  motion  to  continue  the 
order  in  force  pending  the  action.  After  the  hearing  the  trial 
judge  made  and  entered  his  order  continuing  the  injunction  in 
force  upon  the  execution  and  delivery  of  a  good  and  sufficient 
bond  by  the  plaintiff  in  the  sum  of  $300. 

On  the  tenth  day  of  October,  1900,  the  defendant,  Frank  M. 
Johnson,  and  his  wife,  Emma  A.  Johnson,  by  an  instrument  in 
writing,  leased  and  let  unto  the  plaintiff  their  one  hundred  and 
sixty  acre  tract  of  land  situated  in  Latah  county,  for  the  period 
of  four  years,  for  an  annual  rental. of  $250,  payable  on  or  before 
the  first  day  of  November  each  year.  This  lease  also  contained 
an  option  whereby  the  lessee  might  continue  in  possession  of  the 
premises  for  an  additional  period  of  two  years  upon  paying  a 
rental  of  $300  per  annum,  and  it  contained  a  further  option 
whereby  the  lessee  might  purchase  the  farm,  upon  compliance 
with  certain  conditions,  for  the  sum  of  $4,600.  Plaintiff  al- 
leged that  after  entering  into  the  possession  of  this  tract  of  land 
he  caused  the  same  to  be  farmed  and  cultivated  and  part  of  it 
sown  in  alfalfa  and  the  remainder  in  Bromus  Innermis,  and  that 
while  these  grasses  were  growing  upon  the  land  the  defendants 
entered  and  plowed  up  some  eighty  acres  and  sowed  oats  there- 
on, and  that  at  the  time  of  the  commencement  of  this  action  the 
defendants  were  cutting  and  removing  the  grasses  and  oats  to 
the  damage  of  the  plaintiff  in  the  sum  of  $2,000.  The  plaintiff 
also  filed  an  affidavit  showing  that  the  defendants  were  wholly 
insolvent  and  unable  to  respond  to  any  judgment  for  damages, 
and  that  the  defendant  Johnson  and  his  wife  had  filed  a  statu- 
tory homestead  upon  such  tract  of  land.  The  defendants  claim 
by  their  answer,  and  affidavits  filed  in  support  thereof,  that  they 
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entered  the  premises  after  a  breach  of  the  terms  of  the  lease  by 
the  plaintiff  and  in  pursuance  of  the  stipulation  contained  in 
the  lease.  They  also  filed  affidavits  tending  to  show  that  they 
were  not  wholly  insolvent,  but  were  able  to  respond  in  damages 
in  at  least  the  sum  of  $500.  After  an  examination  of  the  rec- 
ord, it  is  sufficient  to  say  that  we  feel  about  this  case  very  much 
as  was  expressed  by  Chief  Justice  Beatty  in  CHlpin  v.  Sierra 
Nevada  Con.  Min.  Co.,  2  Idaho,  709,  23  Pac.  647,  wherein  he 
said:  "Admitting  the  defendant  is  right,  the  inconvenience  to 
it  from  an  injunction  will  be  less  than  will  be  the  damage  to  the 
plaintiflE  should  he  prove  to  be  right.**  Considerable  discretion 
is  allowed  in  the  .granting  of  temporary  injunctions  to  hold 
property  in  statu  quo  pending  the  litigation  where  a  good  and 
sufficient  bond  is  required  of  the  plaintiff  for  the  protection  of 
the  defendant  in  case  it  should  develop  upon  the  trial  that  the 
plaintiff  is  in  the  wrong.  (1  Spelling  on  Extraordinary  Relief, 
sec.  22.)  While  courts  are  not  very-  free  to  grant  injunctions  to 
restrain  trespass  where  it  is  committed  under  color  of  title  or 
right  (1  Spelling  on  Extraordinary  Relief,  sees.  336-364),  still 
in  this  case  there  was  pretty  strong  evidence  submitted  by  the 
plaintiff  tending  to  show  the  inability  of  the  defendants  to  re- 
spond to  any  judgment  for  damages  in  case  the  plaintiff  should 
secure  such  a  judgment  against  them.  It  should  also  be  ob- 
served that  our  statute  authorizing  these  injunctions  is  broader 
and  more  liberal  than  most  statutes,  and  has  received  a  quite 
latitudinous  construction  from  this  court.  {Oilpin  v.  Sierra 
Nevada  Con.  Min.  Co.,  supra;  Staples  v.  Rossi,  7  Idaho,  618, 
65  Pac.  67;  Wilson  v.  Eagleson,  9  Idaho,  17,  71  Pac.  613;  Myer 
V.  First  Nat.  Bank,  ante,  p.  176,  77  Pac.  334;  Price  v.  Gricej  ante, 
p.  443,  79  Pac.  389.)  We  do  not  think  the  trial  judge  abused 
his  discretion  in  granting  the  injunction  and  refusing  to  dis- 
solve the  same. 

For  the  foregoing  reasons  the  order  appealed  from  will  be 
affirmed.     Costs  awarded  to  respondent. 

Sullivan,  C.  J.,  and  Stockslager,  J.,  concur. 
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ON  BEHEABINO. 
(January  30,  1905.) 

STOCKSLAQEB,  C.  J.— Counsel  for  appellants  file  a  peti- 
tion for  rehearing  in  this  case,  and  very  earnestly  insist  that 
they  are  entitled  to  Be  again  heard.  "1.  That  the  plaintiff  had 
a  plain,  speedy  and  adequate  remedy  at  law;  and  2.  That  the 
plaintiff  was  guilty  of  such  laches  under  the  statement  of  facts 
in  this  case  that  would  preclude  him  from  obtaining  a  prelim- 
inary injunction.^'  Owing  to  the  earnestness,  and  we  believe 
candor,  of  appellants'  application  for  a  rehearing,  we  have  again 
gone  over  the  entire  record  and  briefs  filed  and  submitted  on  the 
hearing  of  the  case  on  its  merits. 

Taking  up  the  first  proposition  that  the  plaintiff  had  a  plain, 
speedy  and  adequate  remedy  at  law,  this  question  is  answered 
by  the  opinion,  wherein  it  is  said  "that  the  plaintiff  has  com- 
menced his  action  for  $2,000  damages  against  the  defendant  and 
filed  an  aflBdavit  showing  that  defendants  were  wholly  insolvent 
and  unable  to  respond  to  any  judgment  for  damages,  and  that 
defendants  Johnson  and  his  wife  had  filed  a  statutory  homestead 
upon  such  tract  of  land."  It  is  also  stated  in  the  opinion  that 
defendants  filed  affidavits  tending  to  show  that  they  were  not 
wholly  insolvent,  but  were  able  to  respond  in  at  least  $500  dam- 
ages. I  apprehend  this  showing  was  what  prompted  the  learned 
trial  judge  to  order  the  writ  It  was  shown  that  defendants 
went  upon  the  land  leased  by  the  Johnsons  to  plaintiff  and 
plowed  up  about  fifty  acres  of  said  land  sown  with  Bromus 
Innermis,  and  sowed  ^  thereon  a  crop  of  oats  and  also  plowed 
up  the  forty  acres  of  land  sown  to  alfalfa.  After  this  and  about 
July  11,  1904,  without  plaintiff's  knowledge  or  consent,  defend- 
ants entered  upon  said  premises  and  cut  down  about  forty  acres 
of  the  said  grass  sown  and  known  as  Bromus  Innermis.  With 
an  action  pending  for  $2,000  damages  against  the  defendants 
and  an  allegation  of  their  insolvency,  with  a  counter-showing 
that  defendants  were  able  to  respond  in  $500  damages,  showing 
that  ninety  acres  of  land  sown  in  grass  had  been  plowed  up 
and  the  grass  cut  from  forty  acres  more,  evidently  impressed 
the  court  with  the  idea  that  the  defendants  were  imable  to  re- 
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spond  in  damages  already  inflicted  if  the  plaintiflf  was  able  to 
sustain  the  allegation  of  his  complaint  which  was  verified. 

As  to  the  next  reason  urged,  *^that  the  plaintiff  was  guilty  of 
such  laches  under  the  statement  of  facts  in  the  case  that  would 
preclude  him  from  obtaining  a  preliminary  injunction/'  we  can- 
not give  our  assent  to  this  proposition.  The  plaintiff  had  been 
placed  in  possession  of  the  Johnson  farm  under  a  lease  for  a  term 
of  years  tliat  had  not  expired.  The  Johnsons  had  attempted  to 
forfeit  the  lease  by  another  action  in  the  district  court,  in  the 
judgment  of  which  it  was  adjudged  that  plaintiff  in  this  action 
w^as  indebted  to  defendants  Johnson  in  this  action  in  a  certain 
sum  of  money,  the  court  holding  that  the  amount  of  money  due 
plaintiff  in  that  action  against  plaintiff  in  this  action  was  for 
rent,  and  not  an  action  to  declare  a  forfeiture  of  the  lease.  This 
being  true,  the  Johnsons  and  their  employees  were  trespassers 
when  they  entered  the  land  for  the  purpose  of  plowing  up  the 
crops  there  grown  upon  the  land,  or  for  the  purpose  of  cutting 
down  the  crops,  but  plaintiff  was  not  confined  to  that  remedy 
alone.  We  are  still  of  the  opinion  that  this  was  a  proper  case 
for  an  injunction  under  the  facts  in  this  case^  and  a  rehearing 
is  denied. 


Ailshie,  J.,  and  Sullivan,  J.,  concur. 


(December  31,  1904.) 

GRICE  V.  WOODWOBTH. 
[80  Pac.  912.] 

Convey A^CE  by  Mabbied  Women— Sale  of  Hoicesteao— Constbuotioit 
OF  Statutes. 

1.  Where  W.  and  W.,  husband  and  wife,  enter  into  an  oral  con- 
tract for  the  sale  of  their  homestead,  and  the  purchaser  takes 
possession  thereof,  and  pays  the  purchase  price  and  makes  valuable 
improvements  thereon,  all  of  which  are  done  with  the  full  knowl- 
edge and  consent  of  the  wife,  the  purchaser  is  entitled  to  a  decree 
requiring  them  to  convey  said  premises  to  him. 
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2.  The  provisions  of  sections  2921,  2922,  3040  and  3041,  of  the 
Bevised  Statutes,  were  enacted  for  the  purpose  of  protecting  the 
homesteads  and  other  rights  of  married  persons,  particularly  the 
wives,  and  were  not  intended  to  operate  as  a  shield  to  relieve 
against  a  fraudulent  transaction  on  their  part. 

3.  Sections  3040  and  3041,  Revised  Statutes,  are  in  their  nature 
rules  of  evidence  and  are  subject  to  the  same  legal  principles  aa 
are  conveyances  falling  under  the  statute  of  frauds  and  the  rules 
of  equitable  estoppel  and  waiver. 

(Syllabus  by  the  court — Ailshie,  J.,  dissenting.) 

APPEAL  from  the  District  Court  of  Latah  County.  Hon* 
orable  Edgar  C.  Steele^  Judge. 

Action  to  enforce  specific  performance  of  contract  Judg- 
ment for  defendant.    Eeversed. 

The  facts  are  fully  stated  in  the  opinion. 

R.  V.  Cozier  and  Stewart  S.  Denning,  for  Appellant 

A  party  who,  under  a  verbal  contract,  has  purchased  real 
estate,  gone  into  possession,  made  valuable  improvements  there- 
on and  paid  the  purchase  price,  is  entitled  to  a  specific  perform- 
ance of  the  contract  (Rev.  Stats.,  sec.  6008;  Wait  on  Fraudu- 
lent Conveyances  and  Void  and  Voidable  Acts,  2d  ed.,  sees.  436, 
437;  2  Lomax's  Digest,  U;  Thomas  v.  Dickenson,  12  K  Y.  364; 
Holland  v.  Hoyt,  14  Mich.  238;  Butler  v,  Lee,  11  Ala.  885,  46 
Am.  Dec.  230;  Wilkinson  v.  Scott,  17  Mass.  249;  Linscott  v, 
Mclntire,  16  Me.  201,  33  Am.  Dec.  602 ;  Gibson  v.  WUcoxen,  16 
Ind.  333;  Bowen  v.  Bell,  20  Johns.  (N.  Y.)  338,  11  Am.  Dec. 
286;  Stowell  v.  Tucker,  7  Idaho,  312,  62  Pac.  1033.)  Sections 
3040  and  3041  of  the  Revised  Statutes  of  1887,  covering  the 
conveyances  and  abandonment  of  the  homestead,  are  simply 
rules  of  evidence  and  are  controlled  by  the  same  legal  principles 
as  conveyances  falling  under  the  statute  of  frauds.  (Andola 
V.  Picott,  5  Idaho,  27,  46  Pac.  928 ;  Stowell  v.  Tucker,  7  Idaho, 
312,  62  Pac.  1033;  Law  v.  Butler,  44  Minn.  482,  9  L.  R,  A. 
856,  47  N.  W.  53;  Walker  v.  Kelly  et  d.,  91  Mich.  212,  61  N. 
W.  934;  Harkness  v.  Burton,  39  Iowa,  101.)  Where  an  execu- 
tion is  levied  upon  a  homestead,  and  the  parties  entitled  to  the 
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homestead  exemption  stand  passively  by  and  make  no  objection 
to  the  sale,  and  allow  a  party  to  part  with  his  money  for  the 
purchase  of  the  premises,  they  are  estopped  against  him  from 
setting  up  the  homestead  character  of  the  land.  {KimMl  v. 
Salisbury,  19  Utah,  161,  56  Pac.  973;  Onffin  v.  Nichols,  51 
Mich.  575,  17  N.  W.  63;  Imhoff  v.  Lipe,  162  lU.  282,  44  N. 
E.  493;  Oailager  v.  Keller  (Tex.  Civ.  App.),  30  S.  W.  248.) 
Where  an  oral  conveyance  of  land  is  made  which  ought  to  have 
been  in  writing,  and  acknowledged  under  the  statute  of  frauds 
in  a  state,  and  the  vendee  has  been  placed  in  possession  of  the 
property  by  the  vendor  and  paid  the  purchase  price,  if  there 
be  nothing  illegal  or  immoral  in  the  transaction,  a  court  of 
equity  will  decree  specific  performance  of  the  verbal  contract. 
(Andola  v.  Picott,  5  Idaho,  27,  46  Pac.  928;  Von  Rosenburg 
V.  PerravJt,  6  Idaho,  719 ;  Stowell  v.  Tucker,  7  Idaho,  312,  62 
Pac.  1033;  Grimshaw  v.  Belcher,  88  Cal.  217,  22  Am.  St.  Rep. 
298,  26  Pac.  84 ;  Fry  on  Specific  Performance,  259,  260 ;  Bige- 
low  on  Estoppel,  3d  ed.,  470,  513;  OUbert  v.  American  Surety 
Co.,  121  Fed.  499 ;  Manchester  etc.  R.  Co.  v.  Concord  R.  R.  Co., 
66  N.  H.  100,  49  Am.  St  Rep.  582,  20  Pac.  383,  9  L.  R.  A.  689; 
Drake  v.  Painter,  77  Iowa,  731,  42  N.  W.  526;  Winkleman  v. 
Winkleman,  79  Iowa,  319,  44  N.  W.  556;  Allbright  v.  Hannah, 
103  Iowa,  98,  72  N.  W.  421 ;  Anderson  v.  Cosman,  103  Iowa, 
266,  64  Am.  St.  Rep.  177,  72  N.  W.  523.)  The  statute  of 
frauds  applies  to  executory  and  not  to  executed  contracts. 
(Coffin  V.  Bradbury,  3  Idaho,  770,  95  Am.  St.  Rep.  37,  35  Pac. 
715.)  The  rule  of  estoppel  is  that*  one  who,  with  knowledge, 
accepts  the  proceeds  of  an  unauthorized  sale  of  his  property, 
is  estopped  to  dispute  the  validity  of  the  sale.  (Escolle  v. 
Franks,  67  Cal.  137,  7  Pac.  425;  Goodman  v.  Winter,  64  Ala. 
410,  433,  38  Am.  Rep.  13;  France  v.  Haynes,  67  Iowa,  139,  25 
N.  W.  98 ;  Moore  v.  Hill,  85  N.  C.  218 ;  Field  v.  Doyon,  64  Wis. 
660,  25  N.  W.  653;  Booth  v.  Wiley,  102  111.  84,  107.)  A  ven- 
dor who  has  refused  to  execute  a  conveyance  of  real  estate  can- 
not recover  for  use  and  occupation  against  a  purchaser  who 
has  occupied  the  same  under  an  oral  agreement  for  the  pur- 
chase thereof,  if  the  purchaser  is  able  and  willing  to  perform 
the  contract     (Hammond  on  Contracts,  sec.  313.)     A  wife 
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is  estopped  from  claiming  that  she  did  not  join  in  the  convey- 
ance. {Mudgett  v.  Clay,  5  Wash.  103-111,  31  Pac.  424;  Nor- 
ton  V.  Nichols,  35  Mich.  149;  Godfrey  v.  Thornton,  46  Wis. 
679,  1  N.  W.  362;  Saa:ton  v.  Wheaten,  8  Wheat.  239,  5  L.  ed. 
607;  Brooks  v.  Barker,  6  Johns.  Ch.  166;  Anderson  v,  Cos- 
man,  103  Iowa,  266,  64  Am.  St.  Eep.  177,  72  N".  W.  523.) 

Forney  &  Moore,  for  Respondents, 

The  crucial  or  pivotal  question  in  this  caae  is  simply  this: 
Will  the  courts  of  Idaho  compel  the  specific  performance  of 
an  oral  agreement  made  with  a  husband  for  the  sale  of  the 
homestead  without  the  wife  being  a  party  to  such  agreement? 
The  law  governing  the  sale  of  homesteads  by  married  women 
may  be  found  in  the  following  sections  from  the  Eevised  Stat- 
utes, namely,  sections  2921,  2922,  3040,  3041  and  25Cj.  The 
statutes  of  Idaho  specifically  declare  how  the  sale  of  a  home- 
stead may  be  made.  This  method  of  procedure  excludes  all 
others.  {Barton  v.  Drake,  21  Minn.  305;  Loav  v.  Butler,  44 
Minn.  482,  47  N.  W.  63,  9  L.  E.  A.  858.)  This  question  has 
frequently  been  before  the  courts  of  California,  and  the  su- 
preme court  of  that  state  has  uniformly  held,  under  sti^tutes 
identical  with  Idaho,  that  a  married  woman  can  only  be  de- 
vested of  her  estate  in  the  manner  prescribed  by  statute,  and 
that  the  homestead  can  only  be  conveyed  in  the  mode  prescribed 
by  statute.  {Matthews  v.  Davis,  102  Cal.  207^  36  Pac.  358; 
Jackson  &  Thomas  v.  Torrence,  83  Cal.  533,  23  Pac.  695; 
Cohen  v.  Davis,  20  Cal.  195;  California  Fruit  Trans.  Co.  v. 
Anderson,  79  Fed.  404;  Security  Loan  Co.  v.  Eauffman,  108 
Cal.  218,  41  Pac.  467;  Oleason  v.  Spray,  81  Cal.  217,  15  Am. 
St.  Rep.  47,  22  Pac.  551;  Barber  v.  Babel,  36  Cal.  14;  Mellen 
V,  McMannis,  9  Idaho,  418,  75  Pac.  98.)  We  believe  it  to  be 
the  universal  rule  that  if  damages  at  law  will  be  adequate  com- 
pensation for  the  breach  of  a  contract,  specific  performance 
will  not  be  decreed.  (Senter  v.  Davis,  38  Cal.  450.)  The  re- 
spondents in  the  present  case  claim  that  the  doctrine  announced 
in  the  case  of  Morrison  v.  Wilson,  13  CaL  495,  73  Am.  Dec. 
593,  that  fraud  may  vitiate  all  contracts,  but  when  applied  to 
married  women  it  will  not  devest  a  married  woman's  title  in 
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fhe  face  of  a  statute  declaring  different  and  exclusive  mode  of 
divestiture^  and  a  wife,  under  the  Idaho  and  California  stat- 
utes, cannot  make  a  husband's  contract  effectual  by  any  act 
which  does  not  amount  to  affixing  her  signature  to  it  and  prop- 
erly acknowledging  the  same.  (Kantrowitz  v.  Prather,  31  Ind, 
92,  99  Am.  Dec.  587.)  Judge  Agnew  said  in  Olidden  v.  Sirup- 
ler,  52  Pa.  Si  402,  in  speaking  of  a  married  woman's  void  deed : 
'^Equity  cannot  breathe  life  into  a  legal  nonentity.''  (1  Story's 
Equity  Jurisprudence,  par.  177;  Herman  on  Estoppel,  par. 
1099;  Maiiox  v.  HighUhue,  39  Ind.  95;  Rogers  v.  Higgins,  48 
lU.  211.) 

STTLLIVAN",  C.  J. — This  is  an  action  to  compel  specific  per- 
formance of  a  contract  for  the  conveyance  of  real  estate  situated 
in  Moscow,  Latah  county.  It  appears  from  the  record  that  the 
respondents  are  husband  and  wife,  and  that  on  the  seventh  day 
of  January,  1895,  the  husband  purchased  the  east  one-half  of 
lots  4,  5  and  6,  in  block  2,  Pry's  addition  to  the  town  of  Mos- 
cow, Latah  county,  and  the  consideration  paid  therefor  was 
money  acquired  by  the  respondent,  Jay  Woodworth,  subsequent 
to  the  marriage  of  the  respondents;  that  on  the  twentieth  day  of 
March,  1895,  while  respondents  were  residing  on  said  premises 
and  occupying  the  same  as  a  homestead,  the  respondent,  Lillie 
I.,  filed  her  declaration  of  homestead  upon  said  premises;  that 
sometime  prior  to  the  thirtieth  day  of  August,  1901,  the  re- 
spondents had  removed  from  Moscow,  in  the  county  of  Latah, 
to  Wallace,  in  the  county  of  Shoshone,  and  that  respondent 
Woodworth  had  listed  said  property  for  sale  with  real  estate 
agents  residing  and  doing  business  in  said  town  of  Moscow,  at 
the  price  of  $1,500;  and  on  said  last-mentioned  date  the  ap- 
pellant paid  to  said  agents  for  the  respondent  $25  for  a  thirty- 
day  option  to  purchase  said  premises,  and  thereafter,  on  the 
twentieth  day  of  September,  ihe  appellant  took  up  said  option 
and  orally  promised  the  said  agents  to  purchase  said  premises 
and  to  pay  the  sum  of  $1,500  therefor  as  follows,  to  wit:  To 
assume  a  mortgage  upon  said  premises  executed  by  the  respond- 
ents to  the  Vermont  Loan  and  Trust  Company,  to  secure  the 
pa}Tnent  of  $950,  together  with  interest  thereon  and  $550  in 
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€ash,  and  thereupon,  with  the  consent  of  said  agents,  the  appel- 
lant entered  into  the  possession  of  said  premises  and  moved  his 
family  into  the  residence  situated  upon  said  premises,  and  has 
'ever  since  occupied  the  whole  of  said  premises  as  a  residence, 
All  of  which  was  known  to  the  respondents ;  that  instead  of  pay- 
ing said  $550  bb  agreed,  the  same  was  paid  in  payments  as 
follows:  November  1,  1901,  $100;  December  1,  1901,  $176; 
January  4, 1902,  $100;  July  6,  1902,  $100;  September  16, 1902, 
$100 — aggregating  in  all  the  total  sum  of  $525.  Said  sums 
were  paid  over  by  the  agents  to  the  respondent^  Jay  Woodworth; 
ihat  after  said  payments  were  made,  the  appellant  personally 
demanded  of  Jay  Woodworth  a  deed  to  said  premises  and  offered 
to  pay  him  then  and  there  the  $25  still  due  on  the  purchase  price, 
with  interest  on  all  deferred  payments,  and  the  said  Woodworth 
promised  to  execute  a  conveyanoe  to  said  premises  as  soon  as  he 
conveniently  could;  that  after  the  appellant  had  entered  into 
possession  of  said  premises,  he  made  improvements  thereon 
.of  the  value  of  $250;  that  after  appellant  had  so  entered  into 
ihe  possession,  the  respondent,  Lillie  I.,  was  informed  of  the 
improvements  made  thereon  and  knew  that  said  improvements 
had  been  made  and  possession  taken  by  the  appellant  under  the 
belief  that  he  was  the  owner  of  said  premises,  and  to  all  of 
which  said  Lillie  I.  made  no  objection  and  consented  thereto; 
H^hereafter,  in  the  month  of  March,  1903,  the  appellant  again 
tendered  the  respondents  the  sum  of  $25  as  the  balance  still 
due  on  the  purchase  price,  and  demanded  of  them  that  they 
execute  to  him  a  good  and  sufficient  deed  of  conveyance  to  said 
premises,  which  demand  the  respondent  then  and  there  refused, 
4Uid  the  respondent,  Jay  Woodworth,  when  asked  his  reason  for 
refusing  to  execute  the  deed,  informed  the  appellant  that  he 
had  consulted  with  attorneys  and  they  had  advised  him  that  he 
could  not  be  compelled  to  make  the  deed;  that  the  payments 
made  by  appellant,  including  the  $525  referred  to,  together 
with  interest  on  said  mortgage,  taxes  and  the  improvements 
made  by  appellant  make  a  total  of  $1,181.6?. 

Upon  the  foregoing  facts,  judgment  was  rendered  in  favor 
of  the  respondents  decreeing  to  them  the  possession  of  said 
|)remises  and  granting  to  the  appellant  judgment  of  $844.72, 
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that  being  the  balance  after  deducting  the  rental^  at  the  rate 
of  $12.50  per  month,  with  interest  thereon,  from  the  sum  of 
$1,181.57  above  mentioned.  The  case  was  decided  upon  the 
theory  that  a  specific  performance  of  the  ccoitract  of  sale  could 
not  be  enforced  because  of  the  provisions  of  our  statute  in  re- 
gard to  the  conveyance  of  real  estate  by  married  women. 

The  question  presented  for  decision  is  whether  the  respond- 
ents should  be  compelled  to  convey  said  property  to  the  appel- 
lant under  the  facts  of  this  case,  it  having  been  at  one  time 
occupied  as  a  homestead.  The  sections  of  our  statute  in  regard 
to  the  conveyance  or  encumbrance  of  a  homestead  by  a  married 
person  and  the  manner  in  which  a  homestead  may  be  abandoned, 
are  as  follows: 

"Sec.  2921.  No  estate  in  the  homestead  of  a  married  per- 
son, or  any  part  of  the  community  property  occupied  as  a  resi- 
dence by  a  married  person  can  be  conveyed  or  encumbered  by 
act  of  the  party,  unless  both  husband  and  wife  join  in  tiie  exe- 
cution of  the  instrument  by  which  it  is  so  conveyed  or  encum- 
bered, and  it  be  acknowledged  by  the  wife  as  provided  in  chap- 
ter III  of  this  title. 

"Sec.  2922.  No  estate  in  the  real  property  of  a  married 
woman  passes  by  any  grant  or  conveyance  purporting  to  be  exe- 
cuted or  acknowledged  by  her,  unless  the  grant  or  instrument 
is  acknowledged  by  her  in  the  manner  prescribed  in  chapter  III 
of  this  title,  and  her  husband,  if  a  resident  of  the  territory, 
joins  with  her  in  the  execution  of  such  grant  or  conveyance.'* 

"Sec.  3040.  The  homestead  of  a  married  person  cannot  be 
conveyed  or  encumbered  unless  the  instrument  by  which  it  is 
conveyed  or  encumbered  is  executed  and  acknowledged  by  both 
husband  and  wife. 

"Sec.  3041.  A  homestead  can  be  abandoned  only  by  a  decla- 
ration of  abandonment,  or  a  grant  or  conveyance  thereof,  exe- 
cuted and  acknowledged:  1.  By  the  husband  and  wife,  if  the 
claimant  is  married ;  2.  By  the  claimant,  if  unmarried.*' 

Prior  to  the  adoption  of  section  3041  above  quoted,  creditors 
of  the  homesteader  often  attached  the  premises  homesteaded 
and  attempted  to  subject  the  same  to  the  payment  of  the  debt 
Idaho,  Vol.  10—30 
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on  the  ground  of  abandonment,  and  in  order  to  make  the  home- 
stead more  secure^  a  rule  of  evidence  was  established  by  the 
adoption  of  said  section,  and  any  litigant,  attempting  to  sub- 
ject the  homestead  to  the  payment  of  his  debt  must  show  that 
the  same  was  abandoned  by  a  written  declaration  of  abandon- 
ment properly  executed  and  acknowledged.  The  provisions  of 
that  section  are  not  applicable  to  the  case  at  bar. 

The  case  of  Mellen  v.  McMannis,  9  Idaho,  418,  76  Pac  98, 
decided  by  this  court,  is  not  in  point  In  that  case  it  was  not 
shown  that  the  purchaser  ever  went  into  the  possession  of  the 
premises,  or  put  any  improvements  thereon,  or  that  Clark  ever 
accepted  the  purchase  price  thereof,  or  that  his  wife  ever  knew 
anything  about  the  sale,  or  ever  consented  thereto. 

Sections  3040  and  3041  are  in  the  nature  of  rules  of  evi- 
dence, and  are  subject  to  the  same  legal  principles  as  are  con- 
veyances falling  under  the  statute  of  frauds,  and  the  rules  of 
equitable  estoppel  and  waiver.  We  are  aware  that  there  is 
much  conflict  among  the  decisions  on  the  question  of  how  far 
the  doctrine  of  equitable  estoppel  applies  to  married  women. 
One  of  the  leading  decisions  of  the  Pacific  Coast  states  is  that 
of  Morrison  v.  Wilson,  15  Cal.  495.     (See,  also,  cases  cited -in 

1  Notes  on  California  Reports,  pp.  604,  605.)     In  section  814, 

2  Pomeroy's  Equity  Jurisprudence,  it  is  stated  as  follows: 
*TJpon  the  question  how  far  the  doctrine  of  equitable  estoppel 
by  conduct  applies  to  married  women,  there  is  some  conflict 
among  the  decisions.  The  tendency  of  modem  authority,  how- 
ever, is  strongly  toward  the  enforcement  of  the  estoppel  against 
married  women  as  against  persons  sui  juris,  with  little  or  no 
limitation  on  account  of  their  disability.  This  is  plainly  so 
in  states  where  the  legislation  has  freed  their  property  from 
all  interest  or  control  of  their  husbands,  and  has  clothed  them 
with  partial  or  complete  capacity  to  deal  with  it  as  though  they 
were  single.  Even  independently  of  this  l^slation  there  is  a 
decided  preponderance  of  authority  sustaining  the  estoppel 
against  her^  either  when  she  is  attempting  to  enforce  an  alleged 
right,  or  to  maintain  a  defense.*'  The  author  cites  modem 
English  cases,  as  well  as  American,  to  sustain  the  text 

In  the  case  of  Oalbraith  v.  Lunsford,  87  Tenn.  89,  in  referring^ 
to  Morrison  v.  Wilson,  supra,  the  Tennessee  court  says  that  the 
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case  of  Morrison  v.  Wilson,  supra,  "relied  on  so  confidently  Ky 
counsel  for  complainant,  seems  to  not  only  deny  the  application 
of  an  estoppel  in  pais  to  a  married  woman,  bnt  goes  so  far  as 
to  hold  that  aflSrmative  fraud  on  her  part  will  not  eflfect  that 
result.  It  is  sufScient  to  say  of  this  case,  that  it  not  only  loses 
sight  of  the  distinction  referred  to  as  to  defective  execution  of 
a  contract,  but  is  directiy  opposed  to  our  own  adjudged  cases 
so  far  as  the  element  of  fraud  is  concerned.^' 

In  Pilcher  v.  Smith,  2  Head  (Tenn.),  208,  it  is  said:  **The 
legal  disability  of  coverture  carries  with  it  no  license  or  privi- 
lege to  practice  fraud  or  deception  on  other  persons.*' 

The  provisions  of  our  statutes  above  quoted  must  not  be  so 

construed  as  to  permit  the  respondent,  Ldllie  I.,  to  reap  the 

.  benefits  of  a  fraud  perpetrated  on  the  appellant.    It  must  be 

borne  in  mind  that  there  is  no  conflict  in  the  evidence  in  this 

case  whatever. 

The  legal  disability  of  married  women  in  this  state  has  been 
almost  entirely  removed.  They  have  been  given  elective  fran- 
chise; they  may  hold  ofiice,  and  under  the  second  section  of  an 
act  approved  March  9,  1903  (Sees.  Laws  1903,  p.  346),  the 
wife  is  given  the  management,  control  and  absolute  power  of 
disposition  of  her  separate  property,  with  like  effect  as  a  mar- 
ried man  may  in  relation  to  his  real  and  personal  property.  It 
is  true  that  said  act  was  passed  subsequent  to  the  contract  in- 
volved in  this  suit,  but  this  only  tends  to  show  and  support  the 
doctrine  laid  down  in  2  Pomeroy's  Equity  Jurisprudence  above 
cited. 

As  to  the  statute  of  frauds,  section  6007,  Eevised  Statutes, 
provides  that  no  estate  or  interest  in  real  property,  other  than 
for  leases  having  a  term  not  exceeding  one  year,  nor  any  trust 
or  power  over  or  concerning  it,  or  in  any  manner  relating  there- 
to, can  be  created,  granted,  assigned,  surrendered,  or  declared,, 
otherwise  than  by  operation  of  law,  or  a  conveyance  or  other 
instrument  in  writing,  subscribed  by  the  party  creating,  grant- 
ing, assigning,  surrendering  or  declaring  the  same,  or  by  his 
lawful  agent  thereunto  authorized  in  writing.  It  is  conceded 
that  no  instrument  in  writing  has  been  executed  in  this  case. 
Section  6008,  Eevised  Statutes,  provides  that  the  section  above 
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cited  must  not  be  constraed  to  affect  the  power  of  a  testator 
in  the  disposition  of  his  real  property  by  a  last  will  and  testa- 
ment, nor  to  prevent  any  trust  from  arising  or  being  extin- 
guished by  implication  or  operation  of  law,  nor  to  abridge  the 
power  of  any  court  to  compel  the  specific  performance  of  an 
agreement,  in  case  of  part  performance  thereof.  In  the  case 
at  bar  it  is  shown  that  the  contract  sued  on  is  an  executed  con- 
tract so  far  as  appellant  is  concerned.  Hence,  so  far  as  the 
statute  of  frauds  is  concerned,  the  trial  court  should  have 
compelled  the  respondents  to  convey  the  property  in  controversy 
by  good  and  sufficient  deed  to  the  appellant  Courts  of  equity 
will  not  permit  the  statute  of  frauds,  or  the  statute  in  regard 
to  conveyances  of  married  women,  to  be  a  shield  to  protect 
fraud,  and  those  statutes  were  not  enacted  to  encourage  frauds 
and  cheats.  The  appellant  had  paid  the  price  agreed  to  be 
paid  for  the  property,  had  taken  possession  thereof  and  ex- 
pended $250  in  improving  the  same^  all  of  which  was  assented 
to  by  respondent,  Lillie  I.,  and  under  the  well-established  rules 
of  law  applicable  to  the  case,  the  appellant  is  the  owner  of  the 
equitable  title  thereto.  Because  of  the  facts  of  this  case  the 
principle  that  governs  is  more  in  the  nature  of  an  estoppel  or 
waiver  on  the  part  of  respondent,  Lillie  I.,  and  not  the  broad 
principle  of  abandonment  as  suggested  by  the  provisions  of  sec- 
tion 3041,  Kevised  Statutes,  above  quoted.  While  the  provi- 
sions of  the  sections  above  quoted  were  made  for  the  protection 
of  married  women,  they  were  not  intended  to  operate  as  a  shield 
to  relieve  them  against  a  fraudulent  transaction  such  as  the 
one  under  consideration,  and  she  is  estopped  by  her  own  acts 
from  interposing  the  provision  of  said  sections  as  a  valid  de- 
fense to  this  action.  The  verbal  agreement  for  the  transfer  of 
the  homestead  in  question  was  assented  to  by  both  husband  and 
wife,  and  was  followed  by  change  of  possession  and  permanent 
improvement  placed  thereon  by  the  purchaser  and  a  payment  of 
the  purchase  price.  Those  acts  operated  to  transfer  the  equi- 
table title  to  the  appellant.  That  being  true,  a  court  of  equity 
will  compel  the  respondents  to  convey  the  legal  title  to  the  ap- 
pellant 
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The  judgment  is  reversed  and  the  cause  remanded  for  fur- 
ther proceedings  in -conformity  with  the  views  herein  expressed. 
Costs  are  awarded  to  appellant. 

Stockslager,  C.  J.,  concurs. 

AILSHIE,  J.,  Dissenting. — If  it  should  be  conceded,  which  I 
am  not  now  prepared  to  do,  that  the  doctrine  of  estoppel  in 
pais  can  be  applied  to  a  married  woman  in  this  state,  still  I 
do  not  think  the  conduct  of  the  wife  as  shown  in  this  case  is 
sufficient  to  establish  an  estoppel  against  her.  It  is  clear  from 
the  record  that  the  appellant  did  not  contract  with  the  husband 
or  part  with  his  money  upon  any  representation  or  action  of 
the  wife,  and  she  cannot  therefore  be  charged  with  any  acts  of 
fraud.  It  is  equally  clear,  without  citation  of  authority,  that 
the  wife  should  not  be  held  for  the  fraudulent  acts  of  her  hus- 
band in  which  she  has  not  participated.  For  this  reason  the 
judgment  should  be  affirmed. 

ON   REHEARING. 
(May  13,  1905.) 

STOCKSLAGER,  C.  J.— Counsel  for  petitioner  filed  8 
lengthy  petition  setting  up  many  reasons  why  a  rehearing  should 
be  granted.  The  earnestness  of  the  petition  and  well-known 
ability  of  counsel  representing  her  prompted  the  court  to  hear 
further  argument,  and  a  rehearing  was  granted.  Briefs  were 
filed  and  arguments  heard  at  the  March  term  at  Lewiston.  The 
questions  discussed  are,  first,  as  to  the  estoppel  of  Mrs.  Wood- 
worth;  secondly,  that  of  fraud  on  her  part.  These  questions 
were  discussed  on  the  hearing  and  were  considered  by  the  court 
from  every  standpoint  before  the  opinion  was  finally  agreed 
upon.  We  agree  that  the  legislature  of  this  state  has  uniformly 
dealt  kindly,  and  we  think  fairly,  in  protecting  married  women 
in  their  property  rights.  In  this  legislation  for  her  protection 
it  was  not  intended  to  shield  her  in  any  wrongful  act.  Under 
the  facts  in  this  case  which  are  fully  stated  in  the  opinion  by 
Mr.  Chief  Justice  Sullivan,  I  do  not  think  she  can  escape  tho- 
doctrine  of  equitable  estoppel.  Counsel  for  petitioner  call  our 
attention  to  a  number  of  authorities,  among  them  being  sec- 


Digitized  by  VjOOQIC 


470  Qrice  v.  Woodworth.  [10  Idaho, 

«    Opinion  of  the  Court — Stockslager,  C.  J.,  on  Rehearing. 

tion  813,  Poineray*8  Equity  Jurisprudence,  volume  2.  We 
<]uote  the  section  from  their  brief :  ''The  measure  of  the  opera- 
tion of  an  estoppel  is  the  extent  of  the  representations  made 
by  one  party  and  acted  upon  by  the  other.  The  estoppel  is  com- 
mensurate with  the  thing  represented  and  operates  to  put  the 
party  entitled  to  its  benefit  in  the  same  position  as  if  the  thing 
represented  were  true. 

'TVith  respect  to  the  persons  who  are  bound  by  or  who  may 
claim  the  benefit  of  the  estoppel,  it  operates  between  the  im- 
mediate parties  and  their  privies,  whether  by  blood,  by  estate 
or  by  contract  A  stranger  who  is  not  a  party  or  a  privy  can 
neither  be  bound  nor  aided.  Since  ihe  whole  doctrine  is  a 
creation  of  equity  and  governed  by  equitable  principles,  it  neces- 
sarily follows  that  the  party  who  claims  the  benefit  of  an  es- 
toppel must  not  only  have  been  free  from  fraud  in  the  trans- 
action, but  must  have  acted  with  good  faith  and  reasonable  dili- 
gence, otherwise  no  equity  will  arise  in  his  favor.'*  Apply 
this  rule  to  the  party  claiming  exemption  from  the  doctrine  of 
estoppel,  and  what  is  her  standing  in  a  court  of  equity?  She 
knew  the  defendants — ^appellants — entered  into  the  possession  of 
the  property,  put  valuable  improvements  thereon,  and  paid  all 
but  $25  of  the  agreed  purchase  price,  and  then  when  he  demands 
a  deed  comes  into  a  court  of  equity  and  asks  for  relief  under  a 
plea  that  she  had  filed  a  homestead  declaration  on  the  prop- 
erty, he  offering  to  allow  plaintiff  to  take  judgment  for  amount 
found  due  the  plaintiff  after  deducting  rental  for  the  property 
for  the  time  it  was  occupied  by  plaintiff,  and  she  asking  to  be 
dismissed  with  her  costs. 

Under  the  rule  laid  down  by  Mr.  Pomeroy,  above  quoted, 
it  is  immaterial  whether  there  was  an  allegation  or  proof  of 
fraud  on  the  part  of  the  defendants  or  not.  He  sajrs:  "The 
party  who  claims  the  benefit  of  an  estoppel  must  not  only  have 
been  free  from  fraud  in  the  transaction,  but  must  have  acted 
in  good  faith  and  reasonable  diligence,  otherwise  no  equity  will 
arise  in  his  favor.**  Now,  what  was  the  duty  of  Mrs.  Wood- 
worth when  she  visited  the  premises  in  dispute  and  found  them 
•occupied  by  appellant  and  his  family,  making  valuable  and 
lasting  improvements  upon  the  house  in  good  faith,  believing 
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they  were  the  owners  thereof?  Mrs.  Grice,  wife  of  appellant, 
testifies:  ^'I  am  the  wife  of  plaintiff;  was  his  wife  at  the  time 
he  moved  into  and  took  possession  of  the  Woodworth  property. 
Am  acquainted  with  Mrs.  Woodworth^  one  of  the  defendants 
in  this  action;  have  known  her  for  eight  or  nine  years  at  Mos- 
cow. She  was  living  either  at  Wallace  or  Wardner  at  the  time 
we  took  possession  of  the  property.  I  knew  of  her  coming  back 
to  Moscow  two  years  ago— the  spring  of  1902.  I  was  down  at 
the  hospital  one  afternoon  and  met  Mr.  Woodworth  in  the  hall; 
he  was  going  downstairs  and  he  said,  ^Lillie  is  upstairs;  you 
had  better  go  upstairs  and  see  her.'  Miss  Baker  was  with  me 
at  the  time.  We  went  upstairs;  Mrs.  Woodworth  was  in  the 
parlor  and  we  sat  down  and  talked;  in  our  conversation  she 
asked  me  how  I  liked  our  new  home.  I  said  'real  well';  that  it 
was  fine  and  such  a  pretty  location  and  remarked  that  it  was 
rather  large.  She  said  that  was  the  objection  she  always  had 
to  the  place.  That  was  the  substance  of  the  conversation.  I 
had  another  conversation  with  her,  I  imagine  in  June,  sometime 
in  1902 ;  I  know  it  was  quite  warm.  She  and  her  mother  called 
at  the  house  one  afternoon.  They  came  in,  sat  down  and  talked 
to  me.;  we  had  the  house  painted  at  the  time.  She  remarked 
how  pretty  the  house  looked  since  it  was  painted.  She  says: 
*It  is  just  the  color  we  intended  to  have  it  painted  if  we  hadn't 
sold  the  place';  she  says,  'You  have  the  sitting-room  painted 
too ;  it  is  very  pretty.' " 

Leeta  D.  Baker  testified  she  had  lived  in  Moscow  about  six- 
teen years;  knew  all  the  parties  to  the  case  and  has  known 
Mrs.  Woodworth  ever  since  she  has  lived  in  Moscow;  heard 
the  two  conversations  related  by  Mrs.  Grice  and  practically  re- 
related  them  in  the  same  language. 

Mrs.  A.  J.  McDonald  testifies  to  a  conversation  with  Mrs. 
Woodworth  in  March,  1903.  She  says,  ''She  asked  Mrs.  Wood- 
worth  if  they  weren't  sorry  that  they  had  sold  their  home,"  and 
fihe  said,  "I  guess  we  are."  I  said,  "Why  did  you  sell?"  She 
said  that  Mr.  Woodworth  said  they  were  going  away  and  they 
would  never  come  back  to  Moscow  again,  and  they  thought  they 
might  just  BB  well  sell  while  they  had  a  chance.  If  Mrs.  Wood- 
worth  desired  to  deal  fairly  with  the  Grices  when  she  returned 
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from  Moscow,  and  found  them  in  posseesion  of  her  property, 
upon  which  she  had  filed  a  homestead  declaration  (if  she  did 
not  know  they  were  occupying  the  property  under  a  claim  of 
purchase  prior  to  that  time),  she  should  have  then  said  to  them, 
'TTou  are  improving  property  upon  which  I  have  filed  my  home- 
stead declaration ;  I  have  never  consented  to  the  sale  of  it  and 
still  desire  to  claim  it  as  my  home/'  This  would  have  been 
good  faith  and  reasonable  diligence.  Equity  does  not  permit 
her  to  remain  silent  as  to  her  claims  and  by  her  conversation 
encourage  appellants  to  continue  their  payments  and  improve- 
ments on  the  property,  then  when  they  demand  a  deed  answer 
by  saying,  '^You  can  take  a  judgment  against  my  husband  for 
the  amount  you  have  paid  on  the  purchase  price  and  for  the 
improvements  made,  less  the  reasonable  rental  during  the  time 
you  have  occupied  the  premises,  but  the  property  has  increased 
in  value  and  I  am  informed  I  can  hold  it  under  my  homestead 
declaration;  you  may  enforce  your  judgment  against  my  hus- 
band if  you  can,  but  I  will  hold  the  property,  which  has  about 
doubled  in  valuation/'  Courts  of  equity  should  not,  and  will 
not,  encourage  such  transactions  aa  are  shown  to  exist  in  this 
case,  and  exempt  them  from  compliance  with  the  contract. 

After  carefully  reconsidering  this  case,  we  are  still  of  the 
view  that  the  opinion  heretofore  filed  correctly  states  the  law 
of  this  case. 

Sullivan,  J.,  concurs. 

AILSHIE,  J.,  Dissenting. — ^The  application  of  the  doctrine 
adopted  in  this  case  to  the  facts  it  discloses,  works  an  effectual 
rape  of  the  statute  in  the  name  of  that  facile  and  beguiling 
progeny  of  equity  called  estoppel.  I  shall  not  enter  upon  any 
discussion  as  to  whether  or  not  the  homestead  of  a  married 
woman  may  be  alienated  or  transferred  in  any  other  manner 
than  that  pointed  out  by  statute.  I  am  convinced,  however^ 
that  if  the  doctrine  of  estoppel  adopted  by  my  brothers  is  ap- 
plicable to  a  married  woman  and  not  forbidden  by  express  stat- 
ute, that,  notwithstanding  such  a  rule,  the  facts  of  this  caise 
are  entirely  barren  of  the  elements  of  estoppel.  In  16  Cyclo- 
pedia, 726,  Professor  Bigelow  defines  the  essential  elements  of 
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estoppel  in  pais  as  follows :  ^Tn  order  to  constitute  an  equitable 
estoppel  there  must  exist  a  false  representation  or  concealment 
of  material  facts;  it  must  have  been  made  with  knowledge, 
actual  or  constructive,  of  the  facts;  the  party  to  whom  it  was 
made  must  have  been  without  knowledge  or  the  means  of  knowl- 
edge of  the  real  facts;  it  must  have  been  made  with  the  inten- 
tion that  it  should  be  acted  upon;  and  the  party  to  whom  it 
was  made  must  have  relied  on  or  acted  upon  it  to  his  preju- 
dice.'*  Applying  this  test  to  the  facts  disclosed  in  the  rec- 
ord, not  a  single  element  of  estoppel  as  against  Mrs.  Woodworth 
can  be  gleaned  from  this  case.  All  the  acts,  declarations  and 
conduct  of  the  wife  in  this  case  which  are  held  to  constitute 
an  estoppel  are  narrated  in  the  opinions  of  my  associates,  and 
it  is  therefore  unnecessary  for  me  to  repeat  them  here.  The 
acts  and  declarations  of  the  wife  in  this  case  by  which  she  is 
estopped  to  set  up  the  plea  of  her  homestead  right  were  made  to 
third  parties,  and  that  in  the  course  of  casual  conversation 
which  took  place  long  after  the  purchaser,  Grice,  had  paid  the 
entire  purchase  price  with  the  exception  of  a  very  trivial  sum. 
And,  indeed,  there  is  no  evidence  in  the  record  anywhere  show- 
ing or  tending  to  show,  that  the  substance  of  these  conversa- 
tions and  declarations,  or  any  part  thereof,  was  ever  at  any  time 
communicated  to  Orice  prior  to  the  commencement  of  this  ac- 
tion. It  is  not  even  shown  when  the  wife  came  into  knowledge 
of  the  fact  that  her  husband  had  sold  or  contracted  to  sell  this 
homestead,  and  so  far  as  the  record  is  concerned,  that  informa- 
tion may  have  been  gathered  by  her  long  after  her  husband  had 
received  the  entire  purchase  price,  with  the  exception  of  $25 
unpaid  at  the  time  the  action  was  commenced.  It  is  said  by 
the  chief  justice  in  his  opinion  that  "if  Mrs.  Woodworth  de- 
sired to  deal  fairly  with  the  Grices  when  she  returned  to  liloe- 
cow  and  found  them  in  possession  of  her  property.  .  .  .  she 
should  have  said  to  them,  TTou  are  improving  property  upon 
which  I  have  filed  my  homestead  declaration.  I  have  never  con- 
sented to  the  sale  of  it  and  still  desire  to  claim  it  as  my  home/  ** 
One  would  infer  from  this  statement  that  Grice  had  no  informa- 
tion as  to  the  filing  of  the  homestead ;  but  that  would  be  a  wrong 
impression.    As  a  matter  of  fact,  the  homestead  declaration  was 
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of  record  long  before  Grice  entered  into  the  contract  with  Wood- 
worth  or  took  possession  of  the  property,  and  he  was  chargeable 
with  notice  of  such  fact  as  well  as  with  notice  of  the  provisions 
of  the  statute  to  the  effect  that  the  wife  cannot  be  devested  of 
her  homestead  right  except  by  an  instrument  in  writing  duly 
acknowledged  by  her.  The  laches  and  neglect  shown  in  this 
case  are  to  my  mind  entirely  chargeable  to  appellant  rather 
than  to  the  respondent,  Mrs.  Woodworth.  It  is  true,  as  said  by 
counsel  for  respondent  in  their  brief,  ''that  a  certain  degree  of 
negligence  is  a  luxury  that  all  mankind  are  licensed  to  enjoy 
and  for  which  every  man  must  make  an  allowance  in  bis  deal- 
ings with  other  men.^'  This  is  said  upon  the  theory,  I  presume, 
Ihat  all  men — and  women  too — are  human,  and  may  not  live 
up  to  all  the  moral  obligations  their  neighbors  may  think  the 
code  imposes;  but  for  every  such  dereliction  a  court  of  equity 
cannot  interpose  with  an  adequate  and  speedy  remedy.  It  is 
diflScult  to  understand  upon  what  theory  either  the  actions, 
•declarations  or  conduct  of  this  married  woman  are  to  be  con- 
strued into  an  estoppel  against  her  defending  her  homestead 
rights  where  the  record  contains  not  a  word  showing  that  the 
party  who  purchased  from  her  husband  parted  with  a  single 
dollar  or  made  the  slightest  improvement  upon  the  property  up- 
on any  statement,  act  or  representation  made  by  her. 

In  speaking  of  an  estoppel  by  actions  and  conduct.  Justice 
Field,  in  Henshaw  v.  Vissell,  18  Wall.  271,  21  L.  ed.  841,  says: 
'Tor  its  application  there  must  be  some  intended  deception  in 
the  conduct  or  gross  declaration  of  the  party  to  be  estopped  or 
«uch  gross  negligence  on  his  part  as  to  amount  to  constructive 
fraud.*'  Such  is  not  the  case  here.  The  wife  is  apparently 
■estopped  in  this  case  because  she  did  not,  as  soon  as  she  learned 
of  this  sale  by  her  husband,  rush  out  upon  the  streets  and  to  her 
neighbors  and  recount  her  troubles  to  everyone  with  whom  she 
met;  and,  of  course,  necessarily  berate  the  conduct  of  her  hus- 
hand  and  brand  him  as  one  who  was  obtaining  money  under  false 
pretenses. 

After  reading  the  majority  opinion  in  this  case  the  femes  cov* 
ert  of  this  commonwealth  in  order  to  hereafter  avoid  the  plea 
d}{  estoppel  will  find  it  necessary,  where  their  speculative  hua- 
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bands  have  parted  with  the  old  homestead,  without  their  con- 
sent, to  then  turn  Xantippes  and  rail  their  grievances  as  well 
from  the  housetops  and  market  places  as  from  the  forum.  And, 
indeed,  in  order  that  they  may  not  be  estopped,  they  should,  on 
their  ''days  at  home,**  apprise  all  their  gentle  callers  that,  while 
their  impecunious  spouses  lured  them  away  from  the  old  home- 
stead bound  with  cords  of  affection,  that  still  they  are  as  deeply 
attached  to  that  declaration  of  homestead  as  they  were  on  the 
day  when  a  considerate  husband  first  suggested  its  execution. 
Or  when  she  returns  the  call  made  by  the  '^innocent  purchaser's*' 
wife,  she  might  save  herself  from  the  bar  of  estoppel  by  reciting 
to  that  good  dame  how  their  husbands  both  were  ignorant  of 
the  statute  as  well  as  unmindful  of  her  individual  property  rights 
and  learned  in  the  arts  of  fraud.  Or  when  the  "innocent  pur- 
chaser,** ignorant  of  the  statute,  calls  to  pay  her  avaricious 
husband  his  monthly  installment,  she  might  eject  him  from  the 
premises  and  deliver  him  a  personal  discourse,  and  thereby  in 
a  modest  but  Portian  way  save  herself  from  this  oft.  salutory, 
ever  convenient,  but  sometimes  dangerous,  plea  of  estoppel. 

The  majority  have  told  the  good  wives  of  this  state  that 
they  must  talk  or  be  estopped — ^I  am  chagrined  to  hear  ii  It 
is  enough  if  they  keep  still;  indeed,  the  law  hath  required  no 
more,  and,  moreover,  equity  taketh  no  delight  in  a  parade  of 
grievances  and  multiplicity  of  troubles  where  peace  and  quietude 
might  reign.  I  am  persuaded  that  it  hath  never  before  been 
written  that  our  good  wives  should  be  estopped  by  tiie  courtesies 
and  pleasantries  they  exchange  when  ''making  calls**  or  at  the 
"tea  party.** 

I  think  the  judgment  should  be  affirmed. 
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(December  31,  1904.) 

SHIELDS  V.  JOHNSON. 
[79  Pac.  391.] 

Equitt  Pleadikg — JuBT  Tbial  May  be  Deioed. 

1.  Where  an  action  is  brought  in  tiie  district  court  by  the  party 
actually  in  poeseasion  of  the  property  in  controversy,  for  the  pur- 
pose of  quieting  title  to  his  leasehold  estate,  under  the  provisions 
of  section  4538,  Revised  Statutes,  it  is  a  suit  in  equity,  and  neither 
party,  as  a  matter  of  right,  is  entitled  to  a  jury. 
(Syllabus  by  the  court.) 

APPEAL  from  District  Court  of  Latah  County.  Honorable 
Edgar  C.  Steele,  Judge. 

Action  to  enjoin  defendants  from  entering  the  premises  of 
plaintiff  to  commit  waste.  Judgment  for  plaintiflf  from  which 
defendant  appeals.    Judgment  affirmed. 

The  facts  are  fully  stated  in  the  opinion. 

Stewart  S.  Denning  and  George  G.  Pickett,  for  Appellants. 
All  authorities  cited  by  them  are  cited  in  the  opinion. 

Forney  &  Moore,  for  Respondent,  cite  no  authorities  not  cited 
in  the  opinion. 

STOCKSLAGER,  J. — ^The  complaint  in  this  action  alleged 
that  the  defendants  Johnson  were  and  are  husband  and  wife, 
and  on  the  tenth  day  of  October,  1900,  were  the  owners  of  cer- 
tain reel  estate  in  Latah  county ;  that  on  that  date  said  John- 
pons,  as  parties  of  the  first  part,  and  plaintiflf  herein  as  party  of 
the  second  part,  for  a  valuable  consideration  therein  expressed, 
entered  into  a  contract  or  agreement,  by  the  terms  of  which  it  is 
shown  that  plaintiflf  leased  said  real  estate  for  a  term  expiring 
on  the  first  day  of  December,  1904,  with  the  privilege,  at  the 
option  of  the  party  of  the  second  part,  for  a  two  years*  exten- 
sion, at  the  price  hereinafter  mentioned.  It  is  shown  by  the 
lease  that  the  parties  of  the  first  part  axe  to  furnish  all  the 
material  necessary  to  keep  the  fences  in  good  repair  on  the  said 
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property,  and  the  party  of  the  second  part  to  furnish  necessary 
labor  to  put  such  material  in  use.  It  is  also  shown  by  the  terms 
of  this  lease  or  contract  that  the  parl^  of  the  second  part  had 
an  option  to  buy  all  of  said  land  at  the  time  of  any  rental  pay- 
ment at  the  price  of  $4,600,  and  in  case  party  of  the  second  part 
should  elect  to  purchase,  then  his  rental  payment  at  that  time 
should  be  part  of  the  $4,500.  It  was  provided  that  the  rental 
for  the  first  four  years  should  be  $250  per  annum,  payable  not 
later  than  the  first  day  of  November  of  each  year,  and  before 
the  crop  is  removed  from  said  land,  if  before  that  date,  and  in 
case  the  party  of  the  second  part  shall  continue  the  lease  for 
the  additional  two  years,  then  the  rental  should  be  $300  per 
annum.  There  is  also  a  provision  in  the  lease  that  provides, 
if  default  shall  be  made  in  the  pa}Tnent  of  said  rent  or  any 
portion  thereof,  when  due,  and  for  thirty  days  thereafter,  the 
said  lessors,  their  agents,  etc.,  may  re-enter  and  take  possession, 
and  at  their  option  terminate  the  lease. 

Plaintiflf  alleges  that  he  entered  into  the  possession  of  said 
premises  after  the  execution  of  the  lease  and  has  faithfully  kept 
and  performed  all  of  its  terms  and  conditions ;  that  the  defend- 
ants, and  each  of  them,  claim  an  estate  and  interest  in  and  to 
said  premises,  or  some  part  or  portion  thereof,  adverse  to  the 
intent  of  plaintiflf  which  said  claim  or  estate  or  interest  of  de- 
fendants, or  either  of  them,  is  to  plaintiff  unknown.  That  such 
claim  of  defendants,  or  either  of  them,  is  without  right,  title 
or  interest,  paramount  to  plaintiff's  right  therein  and  plaintiflf's 
right  or  possession  thereof. 

Plaintiflf.  for  a  further  cause  of  action  against  defendants, 
alleges  that  about  March,  1904,  the  defendants  conspired  to- 
gether to  wrong,  cheat  and  defraud  plaintiflf,  and  to  oust  and 
eject  plaintiflf  from  possession  of  said  premises,  and  in  pur- 
suance of  said  conspiracy  upon  the  part  of  defendants  and  in 
furtherance  thereof,  and  for  the  purpose  and  with  the  unlawful 
and  wrongful  intent  to  wrong,  cheat  and  defraud  plaintiflf,  and 
to  oust  and  eject  him  from  the  possession  of  said  premises,  the 
said  defendant,  Frank  Frazier,  at  various  and  divers  times  dur- 
ing said  month  of  March,  1904,  in  the  absence  of  the  plaintiflf 
from  said  premises,  and  without  plaintiflf's  knowledge  or  con- 
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sent,  and  against  his  will,  has  entered  upon  said  premises,  and 
has  committed  waste  thereof  to  plaintiff's  damage  in  the  sum  of 
$600,  with  intent  npon  the  part  of  said  defendants,  and  each 
of  them,  to  wrongfully  and  imlawfuUy  cheat  and  defraud  plain- 
tiff. 

The  answer  admits  that  plaintiff  took  possession  of  the  prem- 
ises as  alleged  in  his  complaint,  but  denies  that  he  has  done  or 
performed  faithfully  or  otherwise  the  conditions  of  his  contract, 
or  that  plaintiff  is  entitled  to  the  quiet  and  peaceable  posses- 
sion of  the  premises  up  to  or  until  the  first  day  of  December, 
1904.  Admits  that  the  defendants,  and  each  of  tiiem,  claim  ^'an 
estate  and  interest  in  and  to  said  premises  and  to  every  part 
and  portion  thereof  adverse  to  the  interests  of  the  plaintiff's 
right  of  possession  thereof;  but  denies  that  said  claim,  estate 
or  interest  of  the  defendants,  or  either  of  them,  is  or  was  at  any 
of  the  times  in  plaintiff's  complaint  mentioned,  to  the  plaintiff 
unknown,  but  defendants  allege  the  fact  to  be  that  during  all 
of  the  times  in  plaintiff's  complaint  mentioned,  the  defendants, 
Frank  M.  Johnson  and  Emma  A.  Johnson,  were  the  owners  in 
fee,  in  the  possession  of  and  entitled  to  the  possession  of  the  land 
and  premises,  in  paragraph  1  of  plaintiff's  complaint  specifi- 
cally described — all  of  which  was  at  all  times  in  said  com- 
plaint mentioned  well  known  to  the  plaintiff  herein;  de- 
nies that  the  claims  of  the  said  defendants,  or  either  of  them, 
is  without  right.  For  answer  to  the  second  cause  of  action, 
denies  that  about  March,  1904,  or  at  any  other  time,  or  at 
all,  defendants,  or  either  of  them,  conspired  together  or  other- 
wise to  cheat  and  defraud  plaintiff,  or  that  the  defendant,  Frank 
Frazier,  at  various  and  divers  times  since  March,  1904,  in  the 
absence  of  said  plaintiff  from  said  premises,  or  without  plain- 
tiff's knowledge  or  consent,  has  or  did  enter  the  premises  or 
committed  waste 

'^Defendants,  for  a  further  and  separate  answer  and  defense, 
allege  the  contract  set  out  in  the  complaint,  and  then  allege  that 
during  the  year  1903  plaintiff  herein  refused  and  neglected  to 
pay  the  rent  for  the  year  1903 ;  that  after  said  rent  became  due, 
defendants,  Frank  M.  Johnson  and  Emma  A.  Johnson,  his  wife, 
commenced  an  action  in  the  district  court  of  the  second  judicial 
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district  of  Idaho,  in  and  for  Latah  county,  said  action  being 
brought  for  the  recovery  of  the  rents  due  under  the  terms  of 
the  said  lease,  and  in  ^d  action  defendants  elected  to  and  so 
alleged  that  they  'optioned  to'  and  did  thereby  terminate  said 
lease  and  all  the  rights  of  the  lessee  thereunder  on  account  of 
the  said  lessee  therein,  the  plaintiff  herein,  failing  to  pay  said 
rent  when  due  according  to  the  terms  and  conditions  of  said 


That  after  the  trial  of  said  action  in  said  court  the  judge 
of  said  court  made  and  entered  a  decree  as  follows  (we  only  note 
the  portion  of  this  decree  that  has  a  bearing  on  this  case) : 

"Wherefore,  by  reason  of  the  law  and  the  findings  aforesaid, 
it  is  ordered,  adjudged  and  decreed  that  the  plaintiff,  Frank  M. 
Johnson  and  Emma  A.  Johnson,  his  wife,  do  have  and  recover 
of  and  from  said  defendant,  M.  J.  Shields,  the  sum  of  $250  as 
rents  due  and  owing  at  the  time  of  the  commencement  of  this 
action  from  defendant  to  plaintiff  herein,  for  rent  due  under 
the  terms  of  the  lease  in  controversy  herein  for  the  year  1903, 
and  in  evidence  herein,  together  with  interest  on  said  sum  at 
the  rate  of  seven  (7)  per  cent  per  annum  from  December  1, 
1903,  and  costs. 

"It  is  further  ordered,  adjudged  and  decreed  that  defendants 
take  nothing  in  this  separate  answer  and  equitable  defense  and 
croes-complaint.'* 

They  next  allege  that  by  virtue  of  said  decree  awarding  them 
$260  for  rent  unpaid  for  the  year  1903,  they  had  a  right  to  and 
did  terminate  said  lease  and  all  of  the  rights  of  said  M.  J. 
Shields  therein.  That  thereafter,  and  on  the  filing  of  said  de- 
cree, defendants  Johnson  quietly  and  peaceably,  lawfully  and 
without  hindrance  of  any  kind,  entered  into  and  took  possession 
of  said  premises  as  they  had  a  right  to  do  under  the  terms  of 
said  lease,  and  ever  since  the  filing  of  said  decree  have  been, 
and  are,  in  the  lawful,  quiet  and  peaceable  possession  of  said 
lands  and  premises  as  in  law  and  equity  they  are  entitled  to  do. 
Then  they  allege  that  the  plaintiff  has  no  right,  title  or  interest 
in  said  lands  or  premises,  and  has  had  no  right,  title  or  interest 
in  or  to  said  premises  since  the  fourth  day  of  February,  1904; 
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nor  is  the  plaintiff  at  this  time  the  owner  of,  in  the  possession 
of^  or  entitled  to  the  possession  of  any  of  the  lands  or  premises. 

On  these  pleadings  this  case  was  tried,  by  the  court  without 
a  jury.  On  the  nineteenth  day  of  July,  1904,  the  defwidants 
mo\ed  the  court  to  have  the  case  set  as  a  law  action.  This  ap- 
plication was  denied  and  defendants  excepted,  which  they  now 
assign  as  error.  Thereafter  the  court  filed  its  findings  of  fact 
and  conclusions  of  law.  The  first  finding  of  fact  is  that  the 
plaintiff  and  defendants  Johnson  entered  into  the  lease  as  al- 
leged in  the  complaint,  and  set  out  the  lease  in  full.  The  sec- 
ond is  that  upon  the  execution  and  delivery  of  the  contract, 
plaintiff  entered  into  the  possession  of  the  premises,  and  has 
done  and  performed  all  of  the  terms  and  conditions  therein  pro- 
vided by  him  to  be  kept  and  performed,  and  has  faithfully 
complied  with  all  of  its  terms  and  is  entitled  to  the  quiet  and 
peaceable  possession  of  the  premises  mentioned  and  described 
in  said  contract  during  the  time  provided  for  by  said  lease,  to 
wit,  up  to  and  until  the  Ist  day  of  December,  1904.  Third, 
that  the  defendants  and  each  of  them  claim  an  estate  and  in- 
terest in  said  premises  adverse  to  the  plaintiff  and  plaintiff's 
interest  therein  under  and  by  virtue  of  the  lease  hereinbefore 
described.  Fourth,  that  such  claim  of  defendants,  and  each  of 
them,  is  without  right,  and  the  defendants  have  no  right,  title  or 
interest  whatever  in  said  premises,  or  any  part  or  portion  there- 
of, paramount  to  plaintiff's  interest  and  right  of  possession. 

The  first  conclusion  of  law  is  that  the  plaintiff  having  done 
and  performed  all  of  the  terms  and  conditions  of  said  contract 
therein  provided  by  him  to  be  kept  and  performed,  is  entitled 
to  the  quiet  and  peaceable  possession  of  the  premises  mentioned 
in  the  contract  during  the  term  provided  for  by  said  lease,  to 
wit,  up  to  and  including  the  first  day  of  December,  1904.  The 
second  conclusion  is  that  plaintiff  is  entitled  to  a  decree  as 
prayed  for  in  the  complaint.  Third,  that  plaintiff  is  entitled 
to  his  costs. 

Judgment  and  decree  entered  in  compliance  with  the  fore- 
going findings  and  conclusions. 

Counsel  for  appellants  first  urge  that  when  the  plaintiff  rested 
his  case  the  motion  for  nonsuit  then  filed  and  submitted  should 
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have  been  sustained.  This  motion  was  properly  overruled. 
The  next  contention  is  that  there  was  no  question  of  an  adverse 
estate  entering  into  this  case,  nor  any  equities  of  any  kind  or 
nature  whatever  that  ii^ould  bring  it  under  the  provisions  of 
section  4538,  Bevised  Statutes,  which  reads  as  follows :  "An 
action  may  be  brought  by  any  person  against  another  who  claims 
an  estate  or  interest  in  real  property  adverse  to  him,  for  the 
purpose  of  determining  such  adverse  claim.'' 

With  the  answer  of  defendants  '^admitting  that  defendants 
and  each  of  them  claim  an  estate  and  interest  in  and  to  said 
premises,  and  to  every  part  and  portion  thereof  adverse  to  the 
interest  of  the  plaintiff  in  and  to  said  premises  and  to  plaintiff's 
right  to  possession  thereof,"  we  think  brings  this  action  clearly 
under  the  provisions  of  section  4538.  It  is  urged  by  respond- 
ent, and  not  denied  by  appellants,  that  at  the  time  of  the  trial 
the  question  of  damages  was  waived  by  plaintiff  with  the  consent 
of  defendants,  and  all  allegations  in  the  complaint  as  to  dam- 
ages were  eliminated  therefrom,  thus  leaving  the  sole  question 
for  the  court  to  determine  as  to  who  was  entitled  to  the  posses- 
sion of  the  premises.  This  question  the  court  found  in  favor  of 
the  plaintiff. 

In  Johnson  v.  Hurst,  ante,  p.  308,  77  Pac.  791,  this  court, 
speaking  through  Mr.  Justice  Ailshie,  said:  *T[n  California  it 
has  been  held  that  the  action  to  quiet  title  under  section  738  of 
the  Code  of  Civil  Procedure,  and  which  is  identical  with  our  sec- 
tion 4538,  embraces  'every  interest  or  estate  in  land  of  which  the 
law  takes  cognizance' " ;  citing  "Pierce  v.  Felter,  53  Cal.  18 ;  WU- 
son  V.  Madison,  65  Cal.  5;  Orr  v.  Stewart,  67  Cal.  277,  7  Pac. 
693 ;  Pennie  v.  Hildreth,  81  Cal.  130,  22  Pac.  399 ;  last  two  cases 
cited  with  approval  in  Pioneer  Land  Co.  v.  Maddux,  109  Cal. 
640,  60  Am.  St.  Rep.  67,  42  Pac.  295.  This  court  held  to  the 
same  effect  in  Fry  v.  Summers,  4  Idaho,  424,  39  Pac.  1118.  The 
plaintiff  made  a  showing  which  entitled  him  to  recover.  The 
defendant  was  a  naked  trespasser,  and  established  no  right  either 
at  law  or  in  equity.  Entertaining  the  views  of  this  case  as  here- 
in expressed,  we  see  no  reason  for  ordering  a  new  trial." 

The  same  may  be  said  of  the  case  at  bar.     The  plaintiff  asked 
that  the  defendants  be  required  to  come  into  court  and  set  up 
Idaho,  Vol,   10—31 
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their  claim,  which  they  did  by  ayerring  a  title  which  they 
claimed  was  better  and  paramount  to  the  claim  of  plaintiflf. 
The  question  of  damages  was  eliminated  by  consent,  and  the 
court  settled  the  issue  in  favor  of  the  plaintiff. 

It  is  next  insisted  by  learned  counsel  for  appellants  that  they 
were  entitled  to  a  trial  by  jury.  There  is  no  merit  in  this  posi- 
tion. It  is  well  said  in  respondent's  brief :  "Mr.  Shields  being 
in  possession  of  the  premises  and  the  defendants  claiming  an 
estate  and  interest  in  the  premises  adverse  to  the  plaintiff,  no 
court  oiher  than  a  court  of  equity  could  offer  the  plaintiff  ade- 
quate and  complete  remedy.'*  (See  Root  v.  Railroad  Co.,  105 
U.  S.  189,  26  L.  ed.  975;  Hipp  v.  Babm,  19  How.  (U.  S.)  271, 
15  L.  ed.  633.  For  a  full  discussion  of  this  question,  see  Angus 
V.  Craven,  132  Cal.  691,  64  Pac.  1092.) 

We  have  carefully  reviewed  the  California  cases  cited  by  de- 
fendants, to  wit:  OUlespie  v.  Oouly,  120  Cal.  515,  52  Pac.  816; 
Donohue  v.  Meister,  88  Cal.  121,  22  Am.  St.  Rep.  283,  25  Pac. 
1096;  Newman  v.  Duane,  89  Cal.  697,  27  Pac.  66;  Hughes  v. 
Dunlap,  91  Cal.  385,  27  Pac.  642;  Tajylor  v.  Ford,  92  Cal.  419, 
28  Pac.  441;  Landregan  v.  Peppin,  94  Cal.  465,  29  Pac.  771; 
Hoggin  v.  Kelley,  136  Cal.  481,  69  Pac.  140 — and  do  not  think 
they  apply  to  the  case  at  Bar. 

The  question  as  to  the  right  of  trial  by  a  jury  in  equity  cases 
was  before  this  court  in  Christensen  v.  Hollingsworih,  6  Idaho, 
87,  96  Am.  St  Rep.  256,  53  Pac.  211.  The  opinion  is  by  Chief 
Justice  Sullivan  and  concurred  in  by  his  associates.  Justices  Hus- 
ton and  Quarles.  The  syllabus  says:  'The  guaranty  found  in 
section  7,  article  1  of  the  constitution^  that  the  right  of  trial 
by  jury  should  remain  inviolate,  was  not  intended  to  extend  the 
right  of  trial  by  jury,  but  simply  to  secure  that  right  as  it  ex- 
isted at  the  date  of  the  adoption  of  the  constitution.  Such  pro- 
vision does  not  guarantee  a  jury  trial  in  equitable  actions.^'  A 
large  number  of  cases  are  cited  in  this  opinion  supporting  this 
position. 

We  find  no  error  in  the  record,  and  the  judgment  is  aflfomed, 
with  costs  to  respondent 

Sullivan,  C.  J.,  and  Ailshie,  J.,  concur. 
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(December  31,  1904.) 

KENDBICK    STATE    BANK  v.  NOETHEBN    PACIFIC 

RAILWAY  COMPANY. 

[79  Pac.  457.] 

Appeal— Beview — Conflictino  Evidence. 

1.  Where  there  is  a  substantial  conflict  in  the  oral  evidence,  the 
verdict  of  the  jury  and  the  judgment  of  the  trial  court  will  not 
be  reversed. 

(Syllabus  by  the  court.) 

APPEAL  from  the  District  Court  of  Latah  Conniy.  Honor- 
able Edgar  C.  Steele,  Judge. 

Action  in  claim  and  delivery.  Judgment  for  the  plaintiff. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

I.  N.  Smith,  for  Appellant* 

Plaintiff's  Exhibit  "A''— '^Received  of  H.  A.  Russell,  600  bx. 
App.  in  store,  dollars,  0.  M.  Cleveland'' — is  not  a  warehouse 
receipt  Porter's  name  is  not  attached — ^it  is  not  in  the  form 
prescribed  by  Session  Laws  of  Idaho  of  1899,  pa^es  7,  8,  nor 
is  it  in  any  manner  such  a  document  as  would  be  admissible  on 
la  criminal  prosecution  against  Porter  under  those  sections. 
The  words  therein,  ''in  store,"  add  nothing  to  its  significance,  as 
it  was  issued  without  authority^  and  Russell  knew  it  at  the  time 
he  got  it.  The  usual  storage  receipt  that  was  required  by  the 
statutes  was  not  given  at  the  time  they  were  delivered  there,  for 
the  reason,  as  Mr.  Russell  was  informed^  that  the  party  having 
charge  of  the  warehouse  had  no  authority  to  issue  what  are 
called  warehouse  receipts,  etc.  Both  Porter  and  Clevehmd  say 
Cleveland  had  no  authority  to  issue  warehouse  receipts.  (Pech 
pie's  Bmh  v.  Oayley,  92  Pa.  St  618 ;  Cathcart  v.  Snow,  64  Iowa, 
584,  21  N.  W.  94  (construing  "stored")  ;  Sinsheimer  v.  Whiiely, 
111  Cal.  378,  52  Am.  St  Rep.  192,  43  Pac.  1109;  Oeilfuss  v. 
Corrigm,  95  Wis.  651,  60  Am.  St  Rep.  147,  70  N.  W.  306,  37 
L.  R.  A.  166 ;  State  v.  Bryant,  63  Md.  66 ;  Union  Savings  Assn. 
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V.  St.  Louis  Orain  Exchange  Co,,  81  Mo.  341.)  Plaintiflf  came 
into  court  to  procure  provisional  remedies  of  claim  and  delivery, 
on  an  aflSdavit  which  was  not  true.  This  was  iniquitous  con- 
'duct  relating  directly  to  the  suit,  and  involving  the  matters  in 
controversy.  That  such  action  prevents  plaintiflf  from  obtain- 
ing any  relief  and  stops  the  granting  of  any  relief  to  him  is  set- 
tled in  Revised  Statutes  of  Idaho,  4020 ;  Pomeroy's  Equity  Jur- 
isprudence, sees.  397,  404.  The  next  question  to  consider  is, 
the  title  of  Kendrick  State  Bank  to  the  property  in  controversy. 
The  title  of  the  bank  rested  on  the  "receipt^' — ^heretofore  shown 
to  be  void.  It  therefore  had  nothing,  and  the  motion  for  non- 
suit was  proper.  The  bank  could  take  no  greater  rights  under 
the  "receipt**  than  Russell  had.  Russell  had  no  receipt — ^if  he 
obtained  it  as  he  said,  it  was  void,  as  having  been  obtained  sur- 
reptitiously from  an  unauthorized  agent;  if  he  obtained  it  as 
Cleveland  said,  it  was  void,  as  being  a  mere  memorandum  and 
not  a  receipt  of  any  nature.  (Franklin  Nat  Bank  v.  White- 
head, 149  Ind.  560,  63  Am.  St.  Rep.  302,  49  N.  B.  692,  39  L.  R. 
A.  726;  Queilfuss  v.  Corrigan,  96  Wis.  65,  60  Am.  St.  Rep.  143, 
70  N.  W.  506,  37  L.  R.  A.  166.) 

Forney  &  Moore,  George  W.  Coutts  and  G.  W.  Suppiger,  for 
Respondent  bank,  cite  no  authorities. 

John  M.  Bunn  and  Ellis  T.  White,  for  Northern  Pacific 
Railway  Company,  Respondent,  cite  no  authorities. 

SULLIVAN,  C.  J. — This  action  is  one  in  claim  and  delivery 
and  was  brought  in  the  probate  court  of  Latah  county,  the  Ken- 
drick State  Bank  being  the  plaintiff  and  the  Northern  Pacific 
Railway 'Company  the  defendant,  to  recover  the  possession  of 
four  hundred  and  thirty-seven  boxes  of  apples  of  the  alleged 
value  of  $437.  On  application  to  the  court,  L.  A.  Porter,  the 
appellant  here,  was  permitted  to  intervene. 

The  pleadings  are  somewhat  lengthy,  and  it  is  sufficient  to 
say  that  the  real  question  in  issue  was  as  to  the  ownership  of 
said  four  hundred  and  thirty-seven  boxes  of  apples.  The  cause 
was  tried  in  the  probate  court  and  the  judgment  was  in  favor  of 
Ihe  bank.  The  cause  was  appealed  to  the  district  court,  and 
tried  there  by  the  court  with  a  jury,  and  the  verdict  and  judg- 
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ment  was  in  favor  of  the  bank  against  the  intervener  appellant 
The  appellant  by  his  plea  in  intervention  claimed  to  be  the  owner 
of  the  fruit  in  controversy^  and  that  he  shipped  the  same  by  the 
Northern  Pacific  railroad  from  himself  at  Kendrick,  Idaho,  to 
himself  at  St.  Panl,  Minnesota,  on  the  eleventh  day  of  Novem- 
ber, 1904.  He  alleges  that  he  shipped  four  hundred  and  ninety- 
one  boxes  of  fruity  more  or  less,  at  the  value  of  $500;  that  said 
fruit  was  en  route^  and  that  he  had  a  bill  of  lading  issued  by 
said  railroad  company,  and  while  the  fruit  was  so  en  route, 
and  without  the  exercise  of  vis  major,  or  any  event  giving  cause 
therefor,  the  respondent  bank  and  the  railroad  company,  wrong- 
fully and  without  right,  set  out  said  car  of  fruit  and  unlawfully 
stopped  the  same  and  removed  four  hundred  and  twenty  boxes 
thereof  from  the  car,  and  converted  the  residue  to  their  own 
use;  that  the  bank  instituted  this  action  and  omitted  to  join 
the  intervener  in  its  affidavit,  and  that  the  bank  falsely  stated 
in  its  affidavit  of  claim  and  delivery  that  the  cause  of  detention 
of  said  fruit  was  unknown;  whereas  it  knew  the  cause  thereof 
and  that  the  bond  on  claim  and  delivery  was  void  as  being  justi- 
fied to  before  the  attorney  for  plaintiff.  To  that  complaint  in 
intervention  the  railroad  company  filed  an  answer  denying  the 
material  allegations.  The  bank  answered  the  complaint  in  in- 
tervention, denying  the  material  allegations  thereof  and  averred 
that  it  was  the  owner  of  said  fruit.  This  appeal  is  from  the 
judgment  and  order  denying  a  new  trial.  It  will  be  seen,  there- 
fore, that  this  action  is  one  in  claim  and  delivery  with  an  inter- 
vener setting  up  rights  to  the  property. 

The  first  question  to  be  determined  is  the  ownership  of  the 
apples  in  controversy.  If  the  appellant  was  the  owner  of  them, 
then  the  judgment  must  be  reversed,  but  if  he  is  not,  the  judg- 
ment must  be  affirmed. 

It  appears  from  the  evidence  that  a  settlement  was  made,  or 
attempted,  between  Porter  and  one  Russell  on  the  fifth  day  of 
November,  and  Russell  testified  as  follows:  ''I  had  a  conversa- 
tion with  him  [Porter]  on  that  day  prior  to  the  time  the  train 
left,  about  the  apples  in  controversy;  that  was  a  proposition  to 
sell  to  him.  I  said  I  would  take  eighty  cents  a  box  for  them, 
and  he  said  he  would  give  me  seventy-five  cents,  and  I  did  not 
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sell  them  to  him  for  seyenty-five  cents/'  He  also  testified  that 
after  Mr.  Porter  had  left  Kendrick  on  the  6th  of  November, 
that  he  received  the  following  receipt  from  0.  M.  Cleveland, 
who  had  charge  of  the  warehouse  operated  by  Porter  in  which 
the  apples  were  stored,  to  wit :  'TReceived  of  H.  A.  Kussell,  600 
bx.  app.  in  store.  Dollars.  0.  M.  Cleveland.'^  Sussell  tes- 
tified that  on  the  evening  of  the  5th,  after  receiving  that  re- 
ceipt, he  sold  the  apples  to  the  bank,  and  that  he  acted  for  the 
bank  and  ordered  the  apples  loaded  for  shipment;  that  he  hired 
a  man  to  expedite  the  loading  of  the  same;  that  later  he  dis- 
covered that  some  pears  had  been  placed  in  the  car,  and  he 
thereupon  notified  the  agent  of  the  railroad  company  not  to 
ship  the  apples,  and  he  was  informed  by  that  agent  that  the 
car  had  already  been  billed  out.  Thereupon  he  informed  said 
Cleveland  that  he  had  sold  the  apples  to  the  respondent  bank 
and  the  agent  thereupon  tore  up  the  bill  of  lading  that  he  had 
issued  to  appellant.  On  that  point  Mr.  Porter  testified  as  fol- 
lows :  ''A  bill  of  lading  was  issued  to  me  for  that  car  of  apples 
in  controversy  prior  to  the  11th  of  November,  1901,  and  the 
agent  tore  it  up.  He  tore  it  up  after  Bussell  had  told  him  the 
apples  belonged  to  the  bank.'* 

Mr.  Cleveland,  on  behalf  of  the  appellant,  testified  as  fol- 
lows (on  being  shown  said  receipt) :  "I  recollect  the  circum- 
stances on  which  I  signed  this;  this  is  my  signature  and  I 
call  this  a  memorandum  receipt;  I  signed  this  about  half -past 
11  or  12  o'clock,  November  5,  1901.  I  then  gave  it  to  Mr. 
Russell  as  soon  as  I  signed  it.  Mr.  Russell  and  Mr.  Porter 
were  doing  business  until  pretty  near  11  o'clock  the  same  morn- 
ing. Both  Mr.  Russell  and  Mr.  Porter  went  down  town,  and 
Mr.  Russell  came  back,  and  this  was  just  shortly  before  he 
went  to  dinner.  I  issued  this  receipt  because  Russell  came  and 
asked  for  a  statement  of  what  he  had  in;  he  wanted  to  know  if 
I  would  give  him  something  to  show  for  the  apples  he  had  in. 
I  says:  T  will  give  you  something  to  show.'  ....  The  con- 
versation between  him  [Russell]  and  Mr.  Porter  I  heard  lasted 
from  about  9  to  11,  and  this  business  transaction  between  them 
was  at  that  time;  I  heard  the  conversation  they  had  about  the 
apples;   stating  it  the  best   I  can,  I  say,   the  first  I  heard,  I 
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heard  Porter  say:  *I  will  give  you  seventy-five  cents  a  box  for 
the  apples.'  I  then  went  over  and  listened  to  the  conversation 
all  the  way  through,  and  Mr.  Kussell  says:  *I  think  I  should 
get  eighty  cents.  I  want  the  cash;  I  want  you  to  buy  them 
outright  now.'  Porter  says:  ^No,  Russell^  I  can't  do  it; 
seventy-five  cents  is  all  they  are  worth/  and  they  went  on  talk- 
ing about  it  a  few  minutes  the  same  way,  and  at  last  Porter 
says:  *I  will  give  you  a  guaranty  of  seventy-five  cents  a  box, 
and  part  of  anything  I  get  over  eighty-five  cents.  I  want  ten 
cents  a  box  for  commission  for  handling  the  apples.' " 

The  witness  furttier  testified  shortly  after  10  o'clock  on  that 
day  that  he  met  Bussell,  and  Hussell  said:  ^^Cleveland,  I  think 
I  will  accept  that  oflfer  of  Porter — ^that  is,  he  says,  seveniy-five 
cents  a  box,  and  part  of  all  he  gets,  over  eighty  cents  a  box; 
and  I  am  to  get  a  part  of  everything  over  eighty-five  cents." 
The  witness  further  testified  that  Russell  instructed  him  to  get 
the  apples  out  just  as  soon  as  he  could  and  that  he  started  to 
repack  and  load  the  apples  on  November  5th,  and  completed  the 
loading  about  7  o'clock  P.  M.,  November  9th.  Mr.  Porter  tes- 
tified as  follows :  ^^1  say  I  bought  these  apples  from  him  [Rus- 
sell] on  November  6th,  and  further  that  Russell  wanted  eighty 
to  ninety  cents  per  box  for  the  apples  then.  So  on  the  6th  I 
finally  agreed  to  give  him  seventy-five  cents  a  box  for  every- 
thing but  the  Jeffries,  absolute,  and  then  I  told  him  all  I  could 
realize  above  eighty-five  cents  I  would  divide  with  him,  divide 
between  us  and  he  said  he  would  let  me  know  later.  That  re- 
lated to  these  apples  in  controversy." 

The  appellant,  Porter,  further  testified  as  follows:  ''My  day- 
book shows  I  gave  Russell  credit  on  the  11th  (November)  for 
those  apples.  I  presume  this  entry  waa  made  after  my  con- 
versation with  Jacobs  and  Suppiger." 

It  appears  from  the  record  that  the  appellant  and  said  Jacobs, 
who  was  president  of  the  bank,  and  Suppiger,  who  was  its  at- 
torney had  a  conversation  with  the  appellant  in  regard  to  the 
settlement  of  this  matter,  and  it  appears  from  the  above  testi- 
mony that  it  was  after  such  conversation  waa  had  that  Porter 
gave  Russell  credit  for  the  apples. 
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The  witness  Russell  was  recalled  and  testified,  among  other 
things,  as  follows:  'The  conversation  I  had  with  Porter  on 
November  5th  about  selling  these  apples  in  controversy  was,  I 
told  him  under  the  circumstances  I  was  willing  to  take  eighty 
cents  a  box  for  these  apples,  in  order  to  square  up  my  account 
with  the  bank,  and  he  offered  me  seventy-five  cents  for  the 
apples;  I  didn't  accept  his  proposition;  when  Cleveland  gave 
me  the  receipt  (being  the  one  above  set  forth),  this  warehouse 
receipt,  I  called  for  the  receipt  in  the  evening,  after  Mr.  Porter 
had  gone,  and  we  failed  to  make  a  settlement  and  I  told  him 
[Cleveland]  I  wanted  it  for  the  purpose  of  turning  it  over  to 
the  bank.  I  had  sold  the  apples  and  wanted  to  cover  my  over* 
drafts.  I  asked  him  for  the  receipt  and  he  gave  it  to  me.  I 
didn't  have  any  conversation  with  Cleveland  about  noon  the  6tb 
of  November,  1901,  in  which  I  told  him  I  had  accepted  Porter's 
proposition  of  seveniy-five  cents  a  box  for  the  apples.  Mr.  Por« 
ter  being  there  at  the  time,  I  was  in  consultation  with  Porter 
himself,  and  I  went  to  dinner  with  him  at  noon.  I  never  at  any 
time  told  Mr.  Cleveland  that  I  had  accepted  Porter's  offer  of 
seventy-five  cents  a  box  for  the  apples." 

The  above  quotations  from  the  evidence  are  sufficient  to  show 
that  there  was  a  substantial  conflict  therein  as  to  the  owner- 
ship of  said  apples.  That  being  true,  this  court  is  not  dis- 
posed to  disturb  the  judgment  of  the  trial  court  on  the  ground 
that  the  evidence  is  not  sufficient  to  support  it. 

It  appears  from  the  record  that  prior  to  November  11th,  the 
railroad  company  issued  a  bill  of  lading  for  said  car  of  apples 
to  the  appellant.  Porter,  and  thereafter  destroyed  said  bill  when 
Russell  informed  the  agent  that  the  apples  belonged  to  the  bank, 
and  it  appears  that  on  the  eleventh  day  of  November,  at  the 
request  of  Porter^  and  without  the  consent  of  the  bank,  the  rail- 
road company  issued  a  second  bill  of  lading  and  proceeded  to 
remove  the  car  of  apples  from  the  state.  It  also  appears  that 
Porter  told  Jacobs,  the  president  of  the  bank,  and  also  the 
bank's  attorney,  on  the  morning  of  the  11th  of  November^ 
that  he  would  not  ship  the  apples,  and,  under  that  state  of 
facts,  the  affiant  might  truthfully  say  in  his  affidavit  in  claim 
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and  delivery  that  he  did  not  know  the  cause  of  detention  of  the 
apples  by  defendant,  the  railroad  company. 

It  is  contended  that  the  receipt  above  set  forth  signed  by 
Cleveland  is  not  a  warehouse  receipt;  that  Porter^s  name  is  not 
attached  to  it  and  that  it  is  not  in  the  form  prescribed  by  Ses- 
sion Laws  of  1899,  pages  7  and  8.  That  contention  ia  admitted 
by  counsel  for  respondent  But,  however,  it  is  a  receipt  show- 
ing that  Porter  had  stored,  for  Bussell,  six  hundred  boxes  of 
apples,  and,  as  Porter  had  not  purchased  the  apples  from  Bus- 
sell,  all  the  claim  that  he  would  have  against  the  apples  would 
be  for  warehouse  or  storage  fees,  and  such  fees  aa  he  would  be 
entitled  to  for  handling  the  fruit,  and  the  record  shows  that  he 
was  tendered  by  the  bank  the  amount  due  him  for  that  service, 
and  we  think,  from  the  entire  record,  that  that  was  all  the  in- 
terest that  Porter  had  in  the  apples.  The  bank  having  pur- 
chased the  apples  from  Porter,  it  waa  entitled  to  the  possession 
of  them  upon  tendering  or  paying  to  Porter  the  amount  of  such 
charges. 

Having  arrived  at  the  conclusion  that  the  bank  became  the 
owner  of  the  apples  by  purchase  from  Bussell,  it  is  unnecessary 
for  us  to  pass  upon  the  many  other  errors  assigned  in  regard 
to  certain  instructions  and  the  admission  and  rejection  of  tes- 
timony. 

The  judgment  must  be  affirmed,  and  it  is  so  ordered,  with 
costs  in  favor  of  the  respondent. 

Stockslager,  J.,  and  Ailshie,  J.,  concur. 
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(Deoember  31,  1904.) 

HUMBIED  LUMBER   COMPANY  v.  KOOTENAI 

COUNTY. 

[79  Pac.  396.] 

Appeal  fbom  Obdbb  or  Commissionebs — Tkansitission  or  Papebs  bt 
Clerk  to  Judge — Settlemeitt  or  Statement  on  Appeai/-— Tax 
Levy — Special  Road  Tax— Duplicate  Taxation. 

1.  The  proyiBions  of  section  1778,  Revised  StatuteSy  as  amended 
by  act  of  February  14,  1899  (Sess.  Laws  1899,  249 ),  requiring  the 
clerk  to  transmit  the  papers  on  appeal  from  an  order  of  the 
Board  of  commissioners  to  the  district  judge  within  five  days  after 
the  service  of  the  notice  of  appeal  is  not  Jurisdictional,  and  a  failure 
to  do  so  does  not  deprive  the  appellant  of  the  benefits  of  his  ap- 
peal. 

2.  It  is  the  privilege  and  duty  of  a  trial  judge  to  require  a  state- 
ment on  motion  for  a  new  trial  or  on  appeal  to  be  corrected  until 
ft  conforms  to  the  truth  as  to  all  matters  it  purports  to  contain, 
whether  any  amendments  have  been  offered  or  not,  and  a  state- 
ment should  not  be  settled  imtil  it  is  so  corrected  if  errors  exist 

3.  Act  of  March  5,  1901  (Sess.  Laws  1901,  78),  ''providing  for 
a  special  property  road  tax,  and  defining  the  duties  of  officers  in 
the  levy  and  collection  thereof,"  is  not  in  confiict  with  the  last 
clause  of  section  5,  article  7  of  the  constitution,  which  provides 
that  "duplicate  taxation  of  property  for  the  same  purpose  during 
the  same  year  is  hereby  prohibited,"  where  all  the  taxable  prop- 
erty of  the  county  is  required  to  respond  to  such  levy,  notwith- 
standing a  general  tax  levy  is  made  for  the  same  year  for  road 
purposes. 

(Syllabus  by  the  court.) 

APPEAL  from  District  Court  in  and  for  Kootenai  County. 
Honorable  Ralph  T.  Morgan,  Judge. 

The  board  of  commissioners  of  Kootenai  county  made  an 
order  on  the  thirtieth  day  of  January,  1903,  levying  a  special 
property  road  tax  on  all  the  taxable  property  within  Kootenai 
county,  and  from  the  order  so  made,  the  Humbird  Lumber 
Company,  a  corporation,  owning  property  within  said  county, 
appealed  to  the  district  court.  The  order  of  the  board  of  com- 
missioners was  affirmed  by  the  district  court,  and  the  appellant 
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thereupon   appealed   to  this  court    Judgment    and  order  af- 
firmed. 

Charles  L.  Heitman  and  M.  J.  Gordon,  for  Appellant 

The  assignments  present  but  a  single  question,  and  that  goes 
to  the  constitutionality  of  the  act  of  the  legislature  of  the  state 
of  Idaho  under  which  the  levy  made  by  the  respondents  and 
complained  of  by  the  appellant  was  made.  That  act  was  ap- 
proved on  March  6,  1901,  and  is  entitled  "An  act  providing 
for  a  special  property  road  tax  and  defining  the  duties  of  offi- 
cers in  the  levy  and  collection  thereof.*'  It  will  be  noticed  that 
it  was  admitted  at  the  trial  that  in  addition  to  the  levy  em- 
braced in  the  order  appealed  from,  the  board  of  commissioners 
on  the  14th  of  September,  1903,  levied  a  tax  of  thirty  cents  on 
the  hundred  dollars'  valuation  on  all  taxable  property  in  said 
county,  as  and  for  the  general  road  fund;  and  that  in  making 
this  last-mentioned  levy,  the  board  proceeded  upon  the  authority 
conferred  by  section  1168  of  the  Political  Code  of  1901.  It  is 
the  contention  of  the  appellant  that  as  a  result  of  these  separate 
levies,  the  property  owned  by  them,  situated  within  the  county 
of  Kootenai,  has  been  twice  called  upon  within  the  same  year 
to  directly  contribute  to  the  same  burden;  and  they  invoke  that 
clause  of  section  five  (5),  article  seven  (7)  of  the  constitution 
of  Idaho,  which  provides,  "That  duplicate  taxation  of  property 
for  the  same  purpose  during  the  same  year  is  prohibited." 
The  inhibition  contained  in  this  constitutional  clause  extends 
to  all  property,  and  tiie  only  policy  which  is  sanctioned  is  that 
for  a  given  purpose,  taxable  property  must  respond  once  and 
only  once  during  a  given  year.  It  does  not  deal  or  profess  to 
deal  with  "duplicate  taxation"  as  meant  and  discussed  by  Cooley 
and  the  other  writers.  It  does  not  deal  or  profess  to  deal  with 
the  subject  of  "equality  and  uniformity"  as  discussed  in  the 
text-books.  It  is  neither  ambiguous  nor  uncertain.  Reasoning 
and  argument  cannot  make  the  proposition  clearer.  Here  sec- 
tion 1168,  supra,  provides  for  an  "annual  tax"  on  property  by 
valuation  for  "road  purposes,"  and  section  1169  provides  for  a 
"special"  tax  on  property  by  valuation  as  and  for  a  "road  tax." 
{City  of  Oenessee  v.  Latah  County,  4  Idaho,  141,  36  Pac.  701.) 
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Thomas  H.  Wilson,  County  Attorney,  and  C.  W.  Beale,  for 
Bespondents. 

Fortified  by  the  statute  on  appeals  from  orders  of  the  board 
of  county  commissioners  (section  1778,  as  amended  by  the  act 
of  February  14,  1899,  Sess.  Laws  1899,  p.  249),  and  the  de- 
cision  of  this  court  in  Clyne  v.  Bingham  County,  7  Idaho,  75, 
CO  Pac.  76,  our  contention  is  that  the  failure  on  the  part  of  the 
appellant  to  cause  to  be  transmitted  to  the  district  judge  a  copy 
of  the  notice  of  appeal,  and  the  order  and  proceedings  appealed 
from  within  five  days,  or  within  any  time  or  at  all,  absolutely 
prevented  the  lower  court  or  judge  from  entertaining  any  jur- 
isdiction whatever,  and  that,  under  said  decision,  the  judge 
of  the  lower  court  should  have  entered  up  a  judgment  dismiss- 
ing said  pretended  appeal.  There  was  absolutely  no  authority 
for  the  filing  of  the  complaint  and  answer  set  forth  in  the  bill 
of  exceptions.  The  only  record  upon  which  the  court  could  hear 
the  appeal  was  the  record  made  before  the  board  of  county 
commissioners.  Counsel  can  neither  stipulate  away  the  rights 
of  the  people  nor  inject  into  a  special  proceeding  a  system  of 
pleading  unauthorized  by  the  statute.  (Board  of  Commission^ 
ers  V,  Denver  Union  Water  Co.,  32  Colo.  382,  76  Pac.  1060, 
at  par.  4,  p.  1062.)  It  is  possibly  true  that,  prior  to  the  adop- 
tion of  our  constitutions,  the  expressions  in  other  constitutions 
that  "all  taxes  shall  be  equal  and  uniform,"  "according  to  a 
valuation,"  or  the  like,  were  by  the  majority  of  the  decisions 
held  to  forbid  duplicate  or  double  taxation,  while  in  other  jur- 
isdictions, the  same  construction  was  not  always  placed  upon 
such  provisions.  (27  Am.  &  Eng.  Bncy.  of  Law,  2d  ed.,  pp. 
607,  608.)  The  constitutional  provision  contained  in  said  sec- 
tion 6,  article  7,  with  reference  to  uniform  and  double  taxation, 
has  reference  only  to  taxation  pure  and  simple,  according  to 
the  commonly  accepted  meaning  of  that  term,  for  the  purpose 
of  revenue  only  and  not  for  the  purpose  of  a  special  school  or 
road  tax.  (State  v.  Dougherty,  3  Idaho,  384,  29  Pac.  855; 
State  V.  Union  Cent.  Life  Ins.  Co.,  8  Idaho,  240,  67  Pac.  647; 
26  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  p.  1174.)  Taxation  for 
special  purpofies  is  not  prohibited  although  the  same  property 
is  also  taxed  for  general  purposes.     (Hilgenberg  v.  Wilson,  66 
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Ind.  210 ;  Drysdale  v.  Pradat,  45  Miss.  445 ;  City  of  St.  Joseph 
etc  R.  Co.  V.  SavUh,  39  Mo.  477.)  A  tax  upon  a  county  for  the 
support  of  the  insane  asylum  is  not  duplicate  taxation^  although 
a  general  tax  is  levied  for  the  support  of  such  institution. 
(Bov  Homme  County  v.  Bemdt,  15  S.  Dak.  494,  90  N.  W.  147 ; 
State  V.  County  of  Douglas,  18  Neb. '601,  26  N.  W.  378.)  Al- 
though  a  special  assessment  has  been  levied  on  land  to  pay  part 
of  the  cost  of  a  local  improvement,  it  is  still  subject  to  a  gen- 
eral tax  to  pay  the  balance.  {French  v.  Barber  Asphalt  Pav 
ing  Co.,  181  U.  S.  324-343,  21  Sup.  Ct.  Rep.  625,  45  L.  ed.  879 ; 
State  V.  Newark,  48  N.  J.  L.  101,  2  Atl.  627;  State  v.  Newark, 
49  N.  J.  L.  239,  12  Atl.  770.)  Assuming,  for  the  sake  of  argu- 
ment, that  all  moneys  collected  under  the  general  road  tax  were 
to  be  expended  in  the  same  road  district  where  the  moneys  col- 
lected under  the  special  road  tax  are  to  be  expended,  how,  then, 
could  it  be  contended  that  this  was  duplicate  taxation,  since  it 
aflfects  all  property  alike?  Tested  by  the  rule  laid  down  in  the 
New  Jersey  and  South  Dakota  cases,  what  possible  objection 
can  there  be  to  the  levying  of  a  special  assessment  for  the  im- 
provement, construction  and  repair  of  roads  where  the  general 
levy  was  insuflScient  to  meet  such  requirements.  If  the  gen- 
eral assessment  and  the  special  assessment  were  for  absolutely 
the  same  purposes,  they  would  not  constitute  duplicate  taxation. 
The  very  most  that  could  be  said  of  them  would  be  that  one 
or  the  other  was  an  additional  assessment  to  pay  for  the  neces- 
sary construction  or  improvement  where  either  the  general  as- 
sessment or  the  special  assessment  had  been  insujBBcient  to  pay 
such  expenses.  In  the  case  of  Bramwell  v.  Quheen,  3  Idaho, 
347,  29  Pac.  110,  this  court  recognized  the  validity  of  the  stat- 
ute providing  for  the  levy  of  a  special  school  tax.  (Salisbury 
V.  Lane,  7  Idaho,  370,  63  Pac.  383.)  A  statute  will  not  be  held 
unconstitutional  unless  its  conflict  with  the  constitution  is 
shown  beyond  all  reasonable  doubt.  (Bon  Homme  County  v. 
Bemdt,  15  S.  Dak.  494,  90  N.  W.  147;  Cook  v.  Port  of  Port- 
land, 20  Or.  580,  27  Pac.  263,  13  L.  R.  A.  633;  Cooley  on  Taxa- 
tion,  8d  ed.,  p.  394.) 
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AILSHIE,  J.— On  the  thirtieth  day  of  January,  1903,  the 
board  of  commissioners  of  Kootenai  county,  then  being  in  regu- 
lar session,  made  and  entered  of  record  the  following  order : 

*1n  the  Matter  of  Levying  a  Special  Boad  Tax  for  the  Year 

1903. 
"The  levy  of  a  special  road  tax  being  at  this  time  under  dis- 
cussion, in  the  judgment  of  the  board  the  regular  tax  levy  for 
roads  is  insufficient  to  meet  the  requirements  required  on  the 
roads  in  Kootenai  county,  the  board  by  a  unanimous  vote, 
passed  the  following  resolution : 

*TBe  it  resolved,  that  a  special  property  tax  of  eight  (8) 
mills  on  the  dollar  be,  and  the  same  is  hereby  levied  against  all 
of  the  taxable  property  in  the  several  road  districts  of  Kootenai 
county,  Idaho,  in  accordance  with  the  provisions  of  an  act  of 
the  legislature  of  the  state  of  Idaho,  entitled,  ^An  act  providing 
for  a  special  property  road  tax,  and  defining  the  duties  of  of- 
ficers in  the  levy  and  collection  thereof/ 

*^And  it  is  further  resolved:  That  where  work  is  performed 
in  working  out  road  tax  hereby  levied,  $2  per  day  shall  be 
allowed  for  each  man,  and  $2  per  day  for  each  team,  as  full 
compensation  for  each  day's  labor  performed  upon  the  road/' 

At  the  time  of  making  the  foregoing  order  the  appellant,  the 
Humbird  Lumber  Company,  a  corporation,  was  the  owner  of 
large  bodies  of  timber  land  situated  within  Kootenai  county, 
and  subject  to  the  tax  levy  as  set  out  in  said  order,  and  being 
dissatisfied  with  the  action  of  the  board  and  desiring  to  test 
the  validity  of  the  order  and  the  constitutionality  of  the  act 
of  the  legislature  authorizing  such  an  order  and  levy,  appealed 
from  the  action  of  the  board  to  the  district  court.  After  per- 
fecting the  appeal  the  appellant  filed  what  was  designated  a 
complaint  on  appeal,  and  thereafter  a  stipulation  was  entered 
into  between  the  respective  coimsel  as  to  the  facts  in  the  case. 
The  case  was  heard,  and  on  the  nineteenth  day  of  January, 
1904,  the  district  court  rendered  and  entered  his  judgment  af- 
firming the  action  and  order  of  the  board  of  commissioners,  and 
holding  the  same  valid  and  binding  upon  the  appellant  Prom 
this  order  and  judgment  the  appellant  has  appealed  to  this 
court 
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It  appears  that  the  clerk  did  not  transmit  the  papers  on  ap- 
peal to  the  district  judge  within  five  days  after  the  filing  there- 
of by  appellant  as  required  by  section  1778,  Eevised  Statutes, 
as  amended  by  act  of  February  14,  1899  (Sess.  Laws  1899,  p. 
249),  and  for  that  reason  respondent  contends  that  the  dis- 
trict judge  never  acquired  jurisdiction  of  the  appeal,  and  that 
the  same  should  have  been  dismissed.  This  question  has  been 
frequently  raised  on  these  appeals,  and  we  think  it  proper  to 
say  here  that  such  failure  or  neglect  on  the  part  of  the  clerk 
should  not  deprive  the  aj^ellant  of  the  benefits  of  his  appeal. 
The  appeal  is  perfected  upon  the  service  of  notice  {Oreat  North- 
ern R.  R.  Co.  V.  Kootenai  County,  ante,  p.  379,  78  Pac.  1078), 
and  the  transmission  of  papers  to  the  judge  is  a  purely  minister- 
ial act  to  be  performed  by  the  clerk,  no  part  of  which  duty  rests 
upon  the  appellant  any  more  than  upon  the  respondent  The 
only  purpose  of  transmitting  the  papers  to  the  judge  within  so 
short  a  time  is  that  he  may  direct  a  summary  hearing  at  cham- 
bers if  he  thinks  the  appeal  is  one  of  sufficient  importance  that 
it  requires  immediate  consideration  and  decision.  The  matter 
can  as  easily  be  brought  to  the  attention  of  the  judge  by  the 
respondent  as  by  the  appellant.  We  are  cited  to  Clyne  v.  Bing- 
ham  County,  7  Idaho,  76,  60  Pac.  76,  in  support  of  the  posi- 
tion taken  by  respondent,  but  we  do  not  think  anything  said 
in  that  case  supports  respondent's  contention. 

Some  discussion  is  entered  into  in  the  respective  briefs  con- 
cerning the  action  of  the  trial  judge  in  sending  up  an  exten- 
sive additional  certificate  as  to  certain  things  occurring  and 
others  not  occurring  as  set  forth  in  the  statement  of  the  case. 
It  seems  that  respondent  filed  and  served  certain  amendments 
to  the  proposed  statement,  but  not  within  the  statutory  time. 
Those  amendments  were  therefore  not  incorporated  in  the  state- 
ment, and  after  the  settlement  of  the  same,  the  judge  made  and 
filed  his  certificate  setting  forth  that  numerous  matters  con- 
tained in  the  statement  were  never  presented  to  him,  and  other 
corrections  that  should  have  been  made.  We  do  not  think  the 
practice  of  settling  statements,  and  after  having  done  so,  and 
possibly  in  the  absence  of  the  counsel  for  one  or  both  sides, 
making  and  filing  an  independent  certificate  disputing  state- 
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ments  coiitained  in  the  ariginal  statement  or  bill  is  commend- 
able. It  is  the  duty  of  a  trial  judge  to  see  that  any  and  all 
statements  of  ihe  case  signed  by  him  conform  to  the  facts^  and 
if  they  contain  any  matter  that  is  not  true,  it  is  his  duty  to 
eliminate  the  same  from  the  statement  or  correct  it  until  it 
^oes  conform  to  the  truth,  whether  any  amendments  have  been 
offered  or  not  When  a  trial  judge  discovers  that  errors  exist 
in  the  record  he  should  call  them  to  the  attention  of  the  at- 
torney who  presents  the  same,  and  if  he  does  not  correct  them 
^0  conform  to  the  facts,  the  statement  should  not  be  settled. 
It  is  true  that  counsel  for  respondent  should  carefully  examine 
:e31  statements  served  upon  him,  and  see  that  they  contain  no 
false  or  incorrect  statements,  and  that,  on  the  other  hand,  they 
.contain  the  whole  truth.  If  after  the  settlement  of  a  state- 
ment the  trial  judge  should  discover  that  the  same  contained 
:fiome  error  or  mistake,  we  think  it  is  still  proper  to  correct  it, 
l)ut  we  do  not  think  such  correction  should  be  made  without 
first  giving  notice  to  counsel  on  both  sides.  With  these  observa- 
tions we  pass  to  the  consideration  of  the  controlling  legal  propo- 
;fiition  presented  upon  this  appeal. 
^Section  6  of  article  7  of  the  constitution  provides  that  "All 
"taxes  shall  be  uniform  upon  the  same  class  of  subjects  within 
^^le  territorial  limits  of  the  authority  levying  the  taxes,  and 
fihall  be  levied  and  collected  under  general  laws.  ....  Pro- 
vided further,  that  duplicate  taxation  of  property  for  the  same 
purpose  during  the  same  year  is  hereby  prohibited.'*  It  wiU 
l)e  observed  that  the  tax  levy  complained  of  in  this  case  was 
made  in  January,  and  is  a  special  levy  for  road  purposes  only. 
•The  general  tax  levy  for  Kootenai  county  for  the  year  1903 
^as  made  on  the  fourteenth  day  of  September,  and,  among  other 
items,  contained  a  levy  of  thirty  cents  on  each  hundred  dol- 
lars' valuation  upon  all  taxable  property  in  the  county  for  the 
general  road  fund.  Now,  appellant  contends  that  since  by  the 
general  tax  levy  it  is  taxed  thirty  cents  on  the  one  himdred  dol- 
lars' valuation  for  road  funds,  and  by  the  special  levy  made  in 
January  it  is  taxed  eight  (8)  mills  ^n  the  dollar  for  road  pur- 
poses, that  it  is  made  the  subject  of  duplicate  taxation  in  viola- 
^on  of  the  provisions  of  section  5,  article  7  of  the  constitutiim. 
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It  is  admitted  that  the  appellant  has  not  been  singled  out  as  an 
individual  or  particular  subject  of  duplicate  taxation,  but,  on  the 
contrary,  it  appears  that  all  taxable  property  within  Kootenai 
counfy  was  subjected  for  the  year  1903  to  the  same  taxation  as 
was  the  property  of  appellant.  Under  the  statutes  of  this  state 
all  taxes  collected  under  the  general  tax  levy  for  road  purposes 
are  disposed  of  as  follows:  First  twenty-five  per  cent  of  the 
taxes  collected  from  property  taxable  within  any  given  road 
district  must  be  applied  to  the  use  of  the  roads  in  that  partic- 
ular district,  and  the  remaining  seventy-five  per  cent  goes  into  a 
general  fund  for  the  use  of  the  public  highways  anywhere  within 
tiie  county.  {City  of  Oenessee  v.  Latah  County,  4  Idaho,  141, 
86  Pac.  701 ;  Carson  v.  City  of  Oenessee,  9  Idaho,  244,  74  Pac. 
862.)  On  the  other  hand,  all  labor  performed  or  money  col- 
lected by  virtue  of  this  special  levy  is  employed  upon  the  roads 
within  the  road  district  from  which  the  same  is  collected.  (Act 
March  5,  1901,  Sess.  Laws  1901,  p.  78.)  By  the  provisions  of 
this  act  it  appears  to  be  optional  with  the  board  of  commis- 
sioners as  to  whether  or  not  they  will  make  the  order  for  a 
special  property  road  tax;  but  if  they  do  so,  the  entire  tax 
levied  under  such  order  may  be  paid  in  labor  upon  the  public 
roads.  This  is  the  only  tax  levy  provided  for  by  statute  which 
may  be  paid  in  labor,  and  it  would  seem  that  the  legislature 
in  enacting  such  statute  had  in  mind  the  great  necessity  for 
keeping  up  the  roads  and  highways,  and  at  the  same  time  were 
considering  the  easiest  way  of  imposing  a  part  of  this  burden 
upon  the  taxpayers.  They  must  have  concluded  that  a  large 
r umber  of  taxpayers  could  more  easily,  between  the  1st  of  May 
and  the  1st  of  July,  perform  a  number  of  da/s  labor  upon  the 
roads  and  highways  than  pay  the  cash  by  way  of  taxes.  It 
is  certainly  true  that  the  board  of  commissioners,  when  making 
the  general  tax  levy,  take  into  consideration  the  amount  of 
labor  and  money  to  be  derived  from  the  special  property  road 
tax  before  making  a  general  levy  for  that  purpose.  It  must  b'^ 
conceded  that  the  tax  derived  both  from  this  general  levy  and 
the  special  levy  is  all  collected  for  ultimately  the  same  purpose ; 
namely,  the  improvement  of  roads  and  highways,  and  the  man- 
ner and  method  of  collection  in  case  of  delinquency  is  the  same 
Idaho,   Vol.   10-32 
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for  both  the  general  and  special  levy,  and  both  are  made  at  the 
eame  time.     It  does  not  seem  to  ns,  however,  that  this  consti- 
tutes duplicate  taxation  within  the  meaning  of  section  5^  article 
7  of  the  constitution.     The  prohibiticm  contained  in  that  sec- 
tion against  duplicate  taxation  was  undoubtedly  directed  against 
j  the  taxing  of  the  same  property  twice  during  the  same  year 
I  for  the  same  purpose,  while  other  like  and  similar  property 
I  is  taxed  only  once  during  the  same  period  for  the  same  pur- 
j  pose,  as,  for  example,  if  property  should  be  taxed  against  the 
bailor  and  bailee  or  against  the  trustee  and  cestui  que  trust, 
mortgagor  and  mortgagee — such  a  taxation  would  be  clearly 
duplicate,  and  it  is  in  this  sense  that  the  uniformity  clause 
found  in  many  of  the  constitutions  had  been  construed  prior 
to  the  adoption  of  our  constitution.     (1  Cooley  on  Taxation, 
8d  ed.,  394;  27  Am.  ft  Eng.  Ency.  of  Law,  2d  ed.,  607.) 

This  question  as  it  arises  under  the  peculiar  language  of  the 

last  clause  of  section  5  is  not  free  from  doubt  in  our  minds, 

but  as  we  view  the  matter,  we  are  not  prepared  to  hold  that 

the  act  of  March  6,  1901  (Sess.  Laws  1901,  78),  is  unconstitu- 

[   tional,  and  that  the  levy  made  by  the  board  of  commissioners 

\   in  pursuance  of  that  statute  constituted  duplicate  taxation. 

'       The  judgment  of  the  trial  court  will  be  aflfirmed  and  the 

order  of  the  board  of  commissioners  will  be  held  legal  and 

valid.     Costs  awarded  to  respondent 

Sullivan,  C.  J.,  and  Stockslager,  J.,  concur. 

OK  BEHEABINO. 
(January  30,  1005.) 

STOCKSLAGEK,  C.  J. — Counsel  for  petitioner  insists  that 
the  opinion  in  this  case  renders  meaningless  the  last  clause  of 
section  6,  article  7  of  the  constitution,  and  that  their  claim  for 
relief  is  based  upon  the  language,  to  wit,  "Provided,  further, 
that  duplicate  taxation  of  property  for  the  same  purpose  dur- 
ing the  same  year  is  hereby  prohibited.'*  It  will  be  observed 
that  the  entire  section  6,  article  7  of  the  constitution  was  dis- 
cussed and  construed  in  the  opinion  of  the  court,  and  as  said 
by  Mr.  Justice  Ailshie,  the  language  of  the  last  clause  of  seo- 
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tion  6,  article  7,  is  peculiar.  We  are  not  prepared  to  say  that 
the  legislative  act  of  March  6,  1901,  is  tincoBstitutional.  We 
find  nothing  in  the  petition  for  rehearing  that  changes  our 
views  as  expressed  in  the  opinion,  and  the  petition  is  denied. 

Ailshie,  J.,  and  Sullivan,  J.,  concur. 


(December  31,  1904.) 

SMALL  V.  HARRINGTON. 
[79  Pac.  461.] 

BuzjB  roB  Admission  of  Evidence  in  Equitt  Cases — ^Nuisanob  ir 
Navioablb  Stream  Mat  be  Abated  at  Suit  of  Private  CmzEN^ 
AoQiTiTTAi.  on  Charge  of  Maintaining  Nttisances  No  Bar  to 
Civil  Action — ^Amendments  to  Pleadings  Discbxtionart— Non- 
sxTTT  not  Gkanted  When— Sufficienct  of  Evidence  to  Supfobs 
Judgment. 

1.  In  the  trial  of  equity  cases  the  court  is  not  confined  to  the 
strict  rules  prescribed  for  the  admission  of  evidence  in  law  cases. 

2.  An  action  may  be  maintained  by  a  private  citizen  to  restrain 
the  construction  of  a  nuisance  in  the  navigable  streams  of  this 
state,  under  the  proTisions  of  section  3633,  Revised  Statutes. 

3.  The  trial  and  acquittal  of  a  party  charged  with  the  construc- 
tion of  a  nuisance  in  a  navigable  stream  of  this  state  by  a 
jury  in  justice's  court  is  no  bar  to  a  civil  action  to  restrain  the 
completion  of  the  alleged  nuisance. 

4.  Amendments  to  pleadings  at  any  stage  of  the  proceedings  are 
largely  within  the  sound  discretion  of  the  trial  court. 

6.  A  motion  for  nonsuit  should  be  denied  unless  the  evidence 
wholly  fails  to  establish  a  right  of  recovery. 

0.  In  equity  cases  the  appellate  court  will  examine  the  evidence 
with  a  view  to  sustain  the  trial  court  in  its  findings  and  judgment^ 
but  will  reverse  the  judgment  if  the  evidence  is  insufficient  to  sus- 
tain iU 

(Syllabus  by  the  court.) 

APPEAL  from  the  District   Court  of   Nez   Perce   County. 
Honorable  Edgar  C.  Steele,  Judge. 


Digitized  by  VjOOQIC 


500  Small  v.  Habbinqton.  [10  Idaho, 

Argument  for  Appellants. 

Judgment  for  plaintiff  from  which  and  an  order  overruling 
a  motion  for  a  new  trial,  defendants  appeal.    Beversed. 

The  facts  are  fully  stated  in  the  opinion. 

Eugene  O^Neill  and  I.  N.  Smith,  for  Appellants. 

The  legislature  of  the  state,  in  the  absence  of  congressional 
action,  has  control  of  the  navigable  streams  of  the  state.  (Wood- 
man  v.  Kilboume  Mfg.  Co.,  1  Biss.  646;  S.  C,  30  Fed.  Cas. 
No.  17,978,  p.  610.)  The  legislature  of  this  state  having  seen 
fit  to  authorize  the  erection  of  dams  and  booms  in  its  creeks 
and  rivers  with  passageways  around  sufficient  and  so  arranged 
as  to  permit  timber  to  pass  around,  through  or  over  said,  dam 
without  unreasonable  delay  or  hindrance  has  legalized  the  ob- 
struction complained  of  in  this  case,  the  evidence  showing  a 
free  passage  north  of  the  alleged  obstructions  ample  and  suffi- 
cient at  all  stages  of  water  that  allows  of  the  passage  of  rafts 
or  logs  in  the  channel  west  of  the  piers — ^north  and  northward 
of  defendants*  mill.  (Idaho  Eev.  Stats.,  sec.  835;  Wilson  v. 
Blackbird  Creek  M.  Co.,  2  Pet.  245,  7  L.  ed.  412,  decision  by 
Marshall,  C.  J. ;  Pound  v.  Tuck  et  al.,  96  TJ.  S.  459,  24  L.  ed. 
625 ;  McKelvey  v.  Chesapeake  etc.  Ry.,  35  W.  Va.  616,  14  S.  E. 
267.)  The  evidence  shows  no  use  made  of  the  waters  of  Clear- 
water river  either  unauthorized,  unreasonable  or  unnecessary. 
(Button  V.  Strong,  1  Black  (U.  S.),  1,  17  L.  ed.  29,  32;  Brown 
V.  Kentfield,  50  Cal.  129;  Yates  v.  Milwaukee,  77  U.  S.  497, 
19  L.  ed.  986.)  In  the  case  at  bar  the  defendants*  log  boom 
is  at  the  lower  end  of  the  slough  east  of  their  mill.  Tlie  navi- 
gatioif  of  the  stream  is  exclusively,  at  this  point,  for  timber, 
rafts  and  logs.  The  structures  complained  of  reach  the  float- 
able waters  of  the  slough  leaving  to  the  north  a  passageway  that 
is  wide,  deep  and  safe  whenever  the  space  west,  to  the  north  and 
northwest  of  defendants*  mill,  will  permit  of  the  passage  of  the 
logs.  This  is  a  reasonable  use  of  a  part  of  the  stream,  author- 
ized, and  the  alleged  obstructions  necessary  appliances  for  us- 
ing the  stream.  (Stevens'  Point  Boom  Co.  v.  Reilly,  46  Wis. 
237,  49  N".  W.  978,  979 ;  Mississippi  etc.  Boom  Co.  v.  Patterson, 
98  TJ.  S.  403,  25  L.  ed.  206,  208;  Attorney  General  ex  rel.  Ben- 
jamin V.  Manitee  Biver  Imp.  Co.,  42  Mich.  628,  4  N.  W,  483, 
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486;  Attorney  General  v,  Evart  Booming  Co.,  34  Mich.  461, 
476.)  To  entitle  a  private  individual  to  maintain  the  action 
he  must  show  special  injury  and  must  show  that  the  obstruc- 
tion was  unreasonable.  (Famham  on  Waters  and  Water  Rights, 
p.  430;  Attorney  General  v.  Stevens,  1  K  J.  Eq.  369,  22  Am. 
Dec.  526;  Esson  v.  Wattier,  25  Or.  7,  34  Pac.  756,  758.) 
What  the  state  authorizes  it  cannot  prosecute  as  a  nuisance. 
(Chope  V.  Detroit  etc.  Plojik  Boad,  37  Mich.  195,  198,  26  Am. 
Bep.  512;  Watts  v.  Norfolk  etc.  B.  Co.,  39  W.  Va.  196,  45 
Am.  St.  Eep.  894,  19  S.  E.  621,  23  L.  R.  A.  674.)  Reasonable 
use  is  the  touchstone  for  determining  the  rights  of  the  respective 
parties.  The  products  of  the  forest  would  be  of  little  value  if 
the  riparian  proprietors  have  no  right  to  raise  the  water  by 
dams  and  erect  mills  for  the  manufacture  of  those  products  into 
lumber.  (Gaston  v.  Mace,  33  W.  Va.  14,  25  Am.  Si  Rep.  848, 
10  S.  E.  63,  64,  5  L.  R.  A.  392;  Lancey  v.  Clifford,  54  Me.  487, 
92  Am.  Dec.  561;  Famham  on  Waters  and  Water  Rights,  425; 
Pratt  V.  Brown,  106  Mich.  628,  64  N.  W.  583.) 

MlcFarland  &  McFarland,  for  Respondents. 

Anything  which  is  injurious  to  health  or  is  indecent  or  of- 
fensive to  the  senses  or  an  obstruction  to  the  free  use  of  prop- 
erty so  as  to  interfere  with  the  comfortable  enjoyment  of  life 
or  property,  or  unlawfully  obstructs  the  free  passage  or  use,  in 
the  customary  manner,  of  any  navigable  lake,  or  river,  stream, 
canal,  or  basin  or  any  public  park,  square,  street  or  highway 
is  a  nuisance.  (Idaho  Rev.  Stats.,  sec.  3620.)  The  nuisance 
complained  of  in  this  case  is  both  public  and  private.  (Idaho, 
Rev.  Stats,  sees.  3620-3622;  Yolo  Co  v.  City  of  Sacramento, 
36  Cal.  193.)  A  private  person  may  maintain  an  action  for  a 
public  nuisance  if  it  is  specially  injurious  to  himself,  but  not 
otherwise.  (Idaho  Rev.  Stats.,  sees.  3633,  4529;  Bedway  v. 
Moore,  3  Idaho,  312,  29  Pac.  104;  Dawson  v.  McMUla/n,  34 
Wash.  269,  75  Pac.  807;  Crescent  Mitt  &  Trans.  Co.  v.  Hayes 
(Cal.),  8  Pac.  692;  Shirley  v.  Bishop,  67  Cal,  543,  8  Pac.  82; 
Halloch  V.  Suitor,  37  Or.  9,  60  Pac.  384;  Haines  v.  Hall,  17  Or. 
165,^20  Pac.  831,  3  L.  R.  A.  609.)  Courts  of  equity  will  not 
be  reversed  because  of  the  admission  of  incompetent  or  imma- 
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terial  teetiinoiiy,  for  the  reason  that  the  presumption  is  that  the 
court  in  arriving  at  its  decision  considered  material  and  com- 
petent testimony  only.  {Ktttg  v.  Pony  0.  Min.  Co.,  28  Mont 
74,  72  Pac.  309;  Tague  v.  John  Caplice  Co.,  28  Mont.  51,  72 
Pac.  297;  Meicalf  v.  Bockoven  (Neb.),  96  N.  W.  406.) 

STOCKSLAGER,  J.— On  the  twentieth  day  of  March,  1903, 
respondents  in  this  action  filed  a  complaint  in  the  district  court 
of  Nez  Perce  county  against  the  appellants,  setting  out  facts 
which,  in  the  opinion  of  the  district  judge,  warranted  the  issue 
of  an  injunction  restraining  certain  acts  until  the  further  order 
of  the  court.  Thereafter,  and  on  the  twenty-seventh  day  of 
March  following,  plaintiflfs  filed  an  amended  complaint.  The 
first  paragraph  alleges  that  plaintiflfs  are  copartners,  doing  busi- 
ness at  Lewiston,  Idaho,  under  the  firm  name  and  style  of 
Small  &  Emery  and  that  they  are  engaged  in  the  manufacture, 
wholesale  and  retail,  of  lumber,  shingles,  etc.  Second:  That 
since  the  twentieth  day  of  August,  1896,  plaintiffs  have  been 
in  the  active  possession  of  and  operating  a  sawmill,  situated  on 
the  soutib.  shore  of  the  Clearwater  river  at  Lewiston,  and  that 
plaintife  have  operated  said  mill  and  are  operating  it  for  the 
purpose  of  manufacturing  lumber  and  building  material  for 
wholesale  and  retail  trade.  That  ever  since  said  last  mentioned 
dates  plaintiffs  have  owned  large  quantities  of  logs  on  and  along 
said  river  about  eighty  miles  above  plaintiffs*  said  sawmill; 
that  all  logs  sawed  or  manufactured  into  lumber  at  said  mill 
have  been  iprocured  on  and  along  said  river  and  its  tributaries 
at  points  all  the  way  from  forty-five  to  eighty  miles  above  the 
site  of  said  mill.  That  the  only  means  of  transportation  of  logs 
to  said  mill  is  by  floating  them  down  said  river  in  rafts  or 
drives. 

The  third  allegation  is  that  the  Clearwater  river  is  a  navi- 
gable stream  and  that  the  plaintiffs  and  the  public  generally 
from  time  immemorial  have  used  the  same  for  the  purpose  of 
driving  and  floating  logs,  rafts,  etc.,  down  the  same;  that  it  is 
usual  every  spring  between  the  10th  of  February  and  the  Ist  of 
July  for  said  stream  to  rise,  caused  by  the  melting  snow  in 
ihe  mountains.    That  it  is  impracticable  and  impossible  to  drive 
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or  float  rafts  or  drives  of  sawlogs  from  any  point  fifty  miles 
above  the  site  of  said  mill  down  said  river  only  during  the  rise 
thereof.  That  plaintiflEs  have  purchased  and  contracted  about 
two  million  feet  of  logs  to  be  floated  down  said  stream  and  de- 
livered at  their  said  sawmill  as  soon  as  they  can  be  delivered. 
That  said  timber  last  above  mentioned  is  situated  about  fifty 
miles  above  said  sawmill;  that,  plaintiffs  have  purchased,  and 
are  now  purchaaing,  divers  other  large  quantities  of  sawlogs 
which  they  Intend  to  float  down  said  river  when  the  spring 
rise  comes.  That  defendants  are  operating,  or  claim  to  be  op- 
erating a  sawmill  on  the  south  shore  of  aaid  Clearwater  river 
about  one-fourth  mile  above  the  site  of  plaintiff's  sawmill; 
that  there  is  in  said  Clearwater  river  a  certain  island  which 
commences  at  a  point  about  a  quarter  of  a  mile  above  the  saw- 
mill of  defendants  and  extends  down  said  river  to  a  point  a 
short  distance  below  the  sawmill  of  plaintiffs.  That  the  upper 
point  of  said  island  is  very  narrow  for  some  distance,  but  that 
going  down  said  river  it  gradually  widens  until  it  is  about  four 
hundred  feet  wide;  that  said  upper  point  is  about  one  hun- 
dred and  fifty  feet  from  the  south  shore  of  said  river  at  and 
near  the  site  of  defendants'  sawmill;  that  the  current  of  said 
river  is  divided  at  the  upper  point  of  said  island,  one  part  of 
said  current  or  channel  running  and  flowing  along  the  south 
shore  of  said  river  and  the  other  part  of  said  current  or  chan- 
nel flowing  on  the  north  side  of  said  island;  that  in  driving 
and  floating  rafts  and  drives  of  said  logs  and  timbers  down  said 
river  to  the  site  of  defendants'  said  mill  it  is  necessary  that  said 
sawlogs  be  floated  in  ihe  channel  or  current  on  the  south  side 
of  said  ifiland;  that  if  said  logs  are  permitted  to  get  on  the 
north  side  of  said  island,  or  in  the  current  or  channel  on  the 
north  side  of  said  island,  they  are  carried  down  said  Clearwater 
river  beyond  the  site  of  plaintiff's  mill  and  into  Snake  river 
and  become  unmanageable  and  lost;  that  said  defendants  are 
proceeding  to  build,  and  are  wrongfully  and  unlawfully  build- 
ing, a  series  of  piers  composed  of  large  and  divers  quantities 
of  piles  of  rock,  stone  and  timber  in  said  Clearwater  river  diag- 
onally across  the  said  south  channel  of  said  river  from  the  site 
of  defendants'  said  mill  to  the  point  of  said  island  where  said 
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current  or  channel  is  divided  by  the  point  of  said  island,  and 
give  out  and  threaten  that  they  will  build  and  complete  the  said 
series  of  piers  diagonally  across  said  river  in  an  upper  direction 
to  a  point  where  said  current  or  channel  is  divided  and  obstruct 
the  passage  of  said  south  channel;  that  if  said  piers  are  com- 
pleted and  extended  by  defendants  as  aforesaid,  said  channel 
will  be  obstructed  and  it  will  be  impossible  to  pass  any  raft  or 
drive  of  logs  or  other  crafts  or  deliver  any  logs  brought  down 
said  river  at  the  site  of  plaintiffs^  sawmill;  that  the  building 
of  said  piers  will  obstruct  the  free  passage  and  use  of  said 
channel,  and  the  public  generally  will  be  prevented  from  freely 
using  the  same.  That  by  reason  of  the  plaintiffs  being  pre- 
vented from  the  use  of  said  channel  by  the  construction  of  said 
piers  they  will  suffer  great  and  irreparable  damage  and  injury ; 
that  when  said  plaintiffs  come  to  float  their  said  logs  down  said 
channel  the  said  piers  will  cause  said  logs  to  be  stranded  thereon 
or  will  turn  said  logs  into  the  north  channel  and  cause  them 
to  be  carried  beyond  plaintiff's  mill  and  into  Snake  river,  and 
thereby  cause  the  plaintiffs  to  lose  the  same  and  cause  plain- 
tiffs great  damage  in  the  sum  of  at  least  $12,000.  That  de- 
fendants will  continue  to  construct  the  said  piers  unless  re- 
strained by  the  court;  that  they  have  already  built  seven  piers 
in  and  across  said  channel  or  current  as  aforesaid;  that  said 
piers  are  at  least  twelve  feet  wide,  and  one  of  them  at  least 
one  hundred  feet  long,  and  that  all  of  said  piers  average  about 
five  feet  in  height — ^that  is  to  say,  five  feet  above  the  surface 
of.  the  water,  and  if  said  piers  are  completed  said  channel  will 
be  completely  obstructed  and  it  will  be  impossible  to  fioat  or 
drive  logs  through  the  same. 

The  fourth  allegation  is  that  the  Clearwater  river  at  the 
point  where  the  piers  are  being  built  is,  and  ever  has  been,  navi- 
gable, and  said  south  channel  is,  and  ever  has  been,  navigable, 
and  that  the  public  has  used  the  same  for  passing,  fioating  and 
driving  rafts  and  drives  of  logs  and  other  crafts  down  from 
time  immemorial,  and  plaintiffs  have  used  the  same  for  said 
purposes  ever  since  they  first  established  their  sawmill;  that 
said  south  channel  is  the  only  way  or  means  by  which  plaintiffs 
can  transport,  convey  or  deliver  logs  at  their  said  sawmill.    That 
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at  all  times  mentioned  plaintiffs  and  the  public  have  had  the 
right  to  use  said  channel^  and  that  neither  of  said  defendants 
have  any  right  to  obstruct  the  free  passage  of  the  same. 

The  fifth  alleges  the  insolvency  of  defendants,  and  inability 
to  respond  in  damages,  and  further  alleges  that  defendants  es- 
tablished their  said  mill  and  began  the  use  of  said  south  chan- 
nel long  subsequent  to  the  time  that  plaintiflEs  began  the  opera- 
tion of  said  mill  and  commenced  the  use  of  said  Clearwater 
river,  and  further  alleges  that  said  defendants  have  committed 
a  public  nuisance  by  reason  of  their  acts  aforesaid. 

Then  follows  prayer  for  injunction,  restraining  defendants 
from  building,  constructing,  completing  or  continuing  the  said 
piers  or  otherwise  obstructing  the  free  passage  or  use  of  said 
river,  and  particularly  the  south  channel  or  current  thereof. 
That  on  final  hearing  the  injunction  be  made  perpetual.  That 
the  said  nuisance  be  abated  and  that  plaintiffs  have  their  costs. 

Defendants  answering  admit  paragraph  1  of  the  complaint. 
Paragraph  2  is  denied  for  the  want  of  information  and  belief 
su£5cient  to  enable  them  to  answer. 

Answering  paragraph  3,  defendants  admit  that  the  Clearwater 
river  at  the  time  herein  mentioned  is  a  navigable  stream  at  a 
certain  season  of  the  year.  Deny  that  it  is  practicably  navi- 
gable except  during  high  water  in  said  stream,  and  admit  that 
plaintiffs  and  the  public  generally  have  during  the  past  ten 
years,  but  not  from  time  immemorial,  used  for  floating  logs, 
rafts,  timber,  etc.,  down  the  same  during  the  high  water,  and 
admit  that  it  is  usual  during  late  spring  and  early  summer,  to 
wit,  during  the  last  days  of  May  and  the  month  of  June,  for 
the  Clearwater  to  rise;  but  deny  that  it  is  usual  for  said  river 
to  rise  or  be  at  ihe  stage  of  high  water  at  any  other  season  of 
the  year.  Admit  that  said  rise  is  caused  by  melting  snow. 
Admit  that  it  is  impracticable  and  impossible  to  float  rafts,  etc, 
from  any  point  fifty  miles  above  tiie  site  of  said  sawmill,  only 
during  high  water.  As  to  allegation  that  plaintiffs  have  con- 
tracted for  about  two  million  feet  of  said  logs  to  be  floated 
down  said  river  to  said  mill,  and  have  purchased  and  are  pur- 
chasing other  large  quantities  of  sawlogs  to  be  floated  down 
said  river  to  said  mill  when  said  spring  rise  comes,  these  de- 
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fendants  have  no  information  or  belief  upon  ihe  subject  sufS- 
cient  to  enable  them  to  answer  that  allegation,  and  therefore 
deny  the  same  and  place  their  denial  on  that  ground.  Admit 
that  defendants  are  actually  operating  a  sawmill  on  the  south 
shore  of  the  Clearwater  river  about  one-fourth  mile  above  the 
fiite  of  plaintiffs'  mill.  Deny  that  there  is  in  said  river  any  is- 
land which  commences  at  a  point  about  one-fourth  mile  above 
the  sawmill  of  defendants  or  extends  down  said  river  to  the 
point  a  short  distance  below  the  sawmill  of  defendants.  Aver 
the  fact  to  be  that  there  is,  except  in  high  water,  a  strip  of 
land  or  sandbar  commencing  nearly  opposite  in  the  Clearwater 
river  of  the  plaintiff's  said  sawmill  and  extending  between  the 
slough  and  channel  of  the  Clearwater  river  westerly,  but  admit 
that  in  extreme  low  water  the  said  line  of  land  extends  to  a 
point  far  above  the  site  of  defendants'  mill,  and  that  in  extreme 
low  stages  of  water  that  the  upper  portion  of  said  strip  is  sim- 
ply riffles  of  water  flowing  slowly  over  gravel  on  said  bar.  Deny 
that  said  alleged  island  at  its  upper  point  is  very  narrow  for 
fiome  distance ;  deny  that  it  widens  to  the  width  of  four  hundred 
feet  at  ordinary  stages  of  water  at  its  lower  end,  or  any  other 
or  greater  width  than  two  himdred  feet  at  ordinary  stages  of 
water.  Deny  that  said  upper  point  is  only  about  one  hundred 
and  fifty  feet  from  the  south  shore  of  said  river  at  or  near  de- 
fendants' sawmill,  but  aver  the  fact  to  be  that  the  said  strip  of 
land  and  said  bar  are  about  two  hundred  feet  to  the  north  of 
the  south  shore  line  at  high  water  of  said  river  at  and  near  the 
rite  of  defendants'  mill.  Deny  that  the  current  or  channel  of 
fiaid  river  is  divided  at  the  upper  point  of  the  so-called  island; 
or  that  there  is  any  island  other  than  stated  in  this  answer,  and 
•deny  all  the  allegations  of  plaintiffs'  complaint  with  reference 
to  the  necessity  for  the  use  of  what  is  known  as  the  south  chan- 
nel to  land  logs  at  plaintiffs'  mill,  or  that  the  piers  will  cause 
the  logs,  rafts,  etc.,  to  pass  plaintiffs'  mill  and  be  carried  into 
Snake  river  as  alleged  in  the  complaint  Deny  all  that  part 
of  the  complaint  that  alleges  that  defendants  are  constructing 
piers  diagonally,  or  otherwise,  across  said  south  channel  of  Clear- 
water river,  or  at  all,  as  alleged  in  the  complaint,  or  that  the 
building  of  the  piers  will  in  any  manner  interfere  with  the 
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plaintiffs  or  cause  ihem  any  damage  whatever.  Deny  that  if 
defendants  are  not  restrained  by  an  injunctional  order  of  the 
court  they  will  continue  to  construct  or  build  said  piers,  but 
aver  the  fact  to  be  that  all  of  defendants^  piers  were  built,  con- 
structed and  completed  prior  to  the  time  of  plaintiffs'  filing 
their  original  complaint,  or  any  complaint  in  the  cause,  and 
deny  that  the  defendants  have  made  any  threats ;  deny  that  by 
said  piers  they  have  obstructed  the  free  passage  or  use  of  said 
river.  Deny  that  the  defendants  are  now  proceeding  to  wrong- 
fully or  unlawfully  build  or  complete  said  series  of  piers,  but 
aver  that  all  piers  are  long  since  completed  that  have  been  or 
are  to  be  built  by  defendants  during  the  present  season.  Ad- 
mit that  they  have  built  during  the  present  season  five  piers, 
and  no  more,  but  deny  that  they  are  in  or  across  the  said  south 
channel  or  current  of  said  river.  Deny  that  said  piers  are  at 
least  twelve  feet  wide,  but  aver  that  said  piers  built  the  present 
season  are  six  by  ten  feet  and  admit  that  one  of  the  piers  is 
about  one  hundred  feet  long;  deny  that  said  piers  average  five 
feet  in  height  and  that  they  extend  five  feet  or  any  more  than 
three  feet  above  the  surface  of  the  water  at  low  water. 

The  fourth  denies  all  the  all^ations  in  paragraph  4  of  the 
complaint. 

The  fifth  denies  all  the  allegations  in  paragraph  5  of  the  com- 
plaint. 

For  second  and  fourth  defense  to  the  complaint  defendants 
allege:  First,  that  the  defendants  are  partners  in  the  said  mill 
business  at  Lewiston,  Idaho;  the  second  averment  is  that  de- 
fendants are  the  owners  of  the  land  upon  which  their  mill  is 
located,  describing  it.  Third  describes  a  tract  of  land  to  the 
west  of  the  tract  upon  which  their  mill  is  located  alleged  to 
have  been  purchased  by  Starr  W.  Scofield  of  William  Phillips, 
and  that  the  slip  or  channel  on  which  is  held  the  logs  or  tim- 
ber to  be  sawed  in  said  mill,  and  for  securing  and  holding  the 
same  in  place,  is  situated  the  piers,  five  in  number,  together 
with  the  slip  or  boom  piers  and  the  terminal  piers.  Fourth 
ravers  that  said  slip  and  piers  are  all  at  the  western  terminus 
of  the  slough  upon  the  Clearwater  river,  and  the  same  has  been 
largely  improved  and  placed  in  its  present  condition  by  open- 
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ing  the  said  slough  and  extending  the  same  to  the  mill  of  de- 
fendants, 80  that  the  slip  and  piers  serve  the  purpose  of  re- 
ceiving and  holding  not  to  exceed  one  hundred  thousand  feet 
of  logs  for  the  use  of  defendants^  mill,  the  capacity  of  which 
is  thirty  to  forty  thousand  feet  of  said  lumber  in  ten  hours, 
and  without  which  said  slips  and  piers  the  milling  operations 
of  defendants  cannot  be  successfully  conducted,  and  the  same 
are  in  no  way  an  obstruction  to  the  free  use  and  navigation 
of  the  Clearwater  river,  and  are  entirely  within  and  upon  land 
conveyed  by  the  United  States  government  to  the  predecessors 
of  defendants,  and  the  said  slips  or  piers  and  the  use  made  of 
them  are  in  no  way  unreaBonable  or  improper  uses  of  the  said 
river  as  a  navigable  stream.  Fourth,  that  said  portion  of 
ground  upon  which  is  situated  said  mill  of  defendants,  and  the 
slips  and  piers  of  defendants  have  been  used  for  milling  and 
logging  and  log-holding  purposes  by  the  defendants  and  prede- 
cessors in  the  sawmill  business  for  over  a  period  of  twenty  years 
as  defendants  are  informed  and  believe,  and  so  allege.  The 
previous  slips,  booms  and  piers  of  the  predecessors  of  these  de- 
fendants extending  further  beyond  and  causing  more  space  than 
those  of  defendants',  and  neither  the  slips,  booms  or  piers  of 
these  defendants  or  their  predecessors  have  been,  or  now  are, 
an  unreasonable  use  of  any  portion  of  the  Clearwater  river  or 
in  any  way  a  nuisance  on  or  along  the  border  of  said  river, 
but  is  a  suitable  and  proper  use  of  the  defendants  and  their 
predecessors'  own  property  adjoining  and  abutting  upon  a  navi- 
gable stream. 

For  a  third  and  separate  defense  defendants  plead  a  trial  in 
the  court  of  Samuel  L.  Thompson,  a  justice  of  the  peace  of 
West  Lewiston  precinct,  wherein  they  were  charged  with  will- 
fully and  unlawfully  obstructing  the  free  passage  and  use  of  the 
Clearwater  river,  which  was  a  navigable  stream,  by  floating  in 
said  river  the  obstructions  complained  of  in  this  action.  That 
a  trial  was  had  in  said  justice's  court,  with  a  jury,  and  they 
were  acquitted  of  said  charge,  and  that  it  is  a  bar  to  this  action. 

On  May  8th,  defendants,  by  leave  of  court,  filed  an  amend- 
ment to  their  amended  complaint,  amending  paragraph  2  of 
said  amended  complaint,  By  alleging  that  ever  since  the  twen- 
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tieth  day  of  August,  1896,  plaintiflfs  haye  been  the  owners  en- 
titled to  and  in  the  active  possession  of  and  operating  a  cer- 
tain sawmill  thereupon  described,  and  now  are  entitled  to  the 
exclusive  possession  of  the  lands  and  premises  upon  which  said 
sawmill  plant  is  situated  aa  the  lessees  thereof,  etc.  The  re- 
mainder of  the  allegation  is  covered  by  other  allegations  of  the 
complaint. 

We  have  set  out  very  fully  the  substance  of  the  pleadings 
in  this  case  in  order  that  the  true  situation  may  be  fully  un- 
derstood. 

The  case  was  tried  without  a  jury,  and  on  the  nineteenth  day 
of  June,  1903,  the  court  filed  findings  of  fact,  conclusions  of 
law  and  decree,  which  were  in  favor  of  the  plaintiffs.  The  lan- 
guage of  the  decree  is  that  the  temporary  restraining  order 
heretofore  issued  and  served  upon  defendants  herein  be,  and 
the  same  is  hereby,  made  absolute  and  perpetual,  and  it  is  here- 
by further  ordered,  adjudged  and  decreed  that  the  said  defend- 
ants— ^naming  them — ^their  agents,  servants,  employees  and  all 
others  acting  under  them  be,  and  they  are  hereby,  perpetually 
enjoined  and  restrained  from  in  any  manner  building,  erecting, 
constructing  or  completing  piers  in  or  across  the  south  channel 
of  the  Clearwater  river  from  the  site  of  defendants  sawmill 
on  the  south  shore  of  said  Clearwater  river  in  the  city  of  Lew- 
iston  to  the  island  in  said  river,  or  at  any  other  place  in  or 
across  said  south  channel  above  the  sawmill  site  of  Small  & 
Emery,  or  in  building  or  placing  any  other  piers  in  or  across 
said  south  channel  at  the  point  of  said  piers,  or  in  otherwise 
obstructing  the  free  passage  or  use  in  the  customary  manner 
of  said  south  shore  of  said  Clearwater  river.  Judgment  was 
entered  for  costs  on  the  twenty-fourth  day  of  June,  1903,  and 
defendants  filed  their  motion  for  a  new  trial  alleging:  1.  In- 
suflBciency  of  the  evidence  to  justify  the  decision  of  the  court 
and  that  the  decision  is  against  law;  2.  Errors  of  law  occurring 
on  the  trial  and  excepted  to  by  the  defendants'  said  motion  will 
be  made  upon  bills  of  exception  and  a  statement  of  the  case. 
On  the  seventh  day  of  December,  1903,  the  motion  for  a  new 
trial  was  denied.  The  appeal  is  from  the  judgment  and  the 
order  overruling  the  motion  for  a  new  triaL 
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It  seems  this  case  had  a  stormy  career  from  the  time  the  mo- 
tion for  a  new  trial  was  filed  until  the  statement  was  settled. 
The  record,  from  page  50  to  and  including  part  of  page  92, 
is  consumed  with  motions  and  afiSdayits  in  opposition  to  such 
settlement  which  are  met  by  counter-aflBdavits  of  appellants  in 
an  effort  to  justify  any  laches  that  are  urged  by  respondent. 
It  is  sufficient  to  say  that  the  court  did  settle  the  statement  on 
the  seventh  day  of  December,  1903,  and  we  are  disposed  to 
accept  his  conclusions. 

Many  of  the  assignments  of  error  are  based  upon  the  ruling 
of  the  court  in  the  admission  or  rejection  of  evidence.  In  the 
trial  of  equity  cases  the  rule  seems  to  be  that  courts  are  very 
liberal  in  the  admission  of  evidence,  the  theory  being  that  in 
the  final  determination  of  the  action,  only  such  evidence  as  is 
competent  and  pertinent  to  the  issues  will  be  considered.  We 
are  aware  that  this  rule  is  subject  to  abuse  and  if  carried  too 
far  might  work  a  great  hardship  and  injury  to  either  party  to 
the  litigation. 

We  have  considered  the  errors  assigned  on  this  ground  in 
the  case  at  bar  and  do  not  feel  inclined  to  hold  that  any  evi- 
dence was  admitted  that  was  misleading  or  calculated  to  mis- 
direct the  court  on  the  material  issues  involved.  If  it  were 
made  to  appear  by  the  record  that  the  court  based  any  material 
finding  or  conclusion  on  evidence  that  should  have  been  ex- 
cluded as  not  being  relevant  to  the  issues,  or  for  any  other  reap 
son,  then  we  would  not  feel  inclined  to  hold  that  the  court 
could  admit  any  and  all  kinds  of  evidence  and  be  justified  under 
the  liberal  rule  above  suggested. 

For  recent  discussions  of  this  question,  see  King  v.  Pony 
Gold  Min.  Co.  et  ai.,  28  Mont.  74,  72  Pac.  309;  Metcdlf  et  al. 
V  BocJcoven  (Neb.),  96  K  W.  406. 

Counsel  for  appellants  urge  that  if  they  have  created  a  nui- 
sance at  the  place  and  in  the  manner  named,  the  plaintiffs  can- 
not be  heard  to  complain  as  private  citizens.  That  if  a  nuisance 
is  to  be  removed  from  a  navigable  stream  of  the  state,  it  must 
be  at  the  instance  of  the  attorney  general  on  behalf  of  the 
state. 


Digitized  by  VjOOQIC 


Dec.  1904.]  Small  v.  Hakkington.  611 

Opinion  of  the  Court— Stoekslager,  J. 

Section  3633^  Sevised  Statutes  of  this  state,  provides  that 
"A  private  person  may  maintain  an  action  for  a^  public  nui- 
sance if  it  is  specially  injurious  to  himself,  but  not  otherwise.'^ 
This  section  of  our  statute  has  been  construed  by  this  court  in 
Redway  et  ai.  v.  Moore,  3  Idaho,  312,  29  Pac.  104.  In  con^ 
struing  this  section  the  court,  speaking  through  its  chief  jus- 
tice (Sullivan),  said:  'TTnder  the  provisions  of  that  section  a 
private  person  may  have  his  action  to  abate  or  restrain  the  con- 
tinuance of  a  public  nuisance  provided  he  alleges  and  showfr 
that  such  nuisance  is  specially  injurious  to  himself;  see  author- 
ities cited.''  We  think  this  a  correct  oonstruction  of  the  stat- 
ute, and  further,  that  the  parties  brought  themselves  within  its- 
terms  in  this  complaint  They  allege  special  damage  to  them- 
selves by  reason  of  the  obstruction  of  the  south  channel  of  the 
Clearwater  river,  and  state  in  plain  and  concise  language  the 
reasons  why  their  damage  is  different  from  that  of  the  gen- 
eral public;  whether  they  were  able  to  establish  this  allegation, 
or  not  has  nothing  to  do  with  the  pleading. 

Counsel  for  appellants  also  urge  with  much  enthusiasm  and 
ability  that  the  court  erred  in  not  permitting  the  appellants  to 
show  that  the  defendants^  or  some  of  them,  had  been  arrested 
on  a  criminal  complaint  and  tried  in  a  justice  court  of  one  of 
the  precincts  of  the  city  of  Lewiston  on  the  charge  of  main- 
taining a  public  nuisance  involving  the  identical  question  in- 
volved in  this  case;  that  the  case  was  tried  by  a  jury  duly  and 
properly  selected,  and  that  after  a  full  and  fair  investigation 
defendants  were  acquitted ;  that  said  judgment  is  a  bar  to  this 
action.  We  do  not  think  the  court  erred  in  this  ruling.  The 
mere  fact  that  the  jury  did  not  convict  defendants  of  maintain- 
ing a  nuisance  is  no  bar  to  a  civil  action  to  require  defendants 
to  abate  the  nuisance,  and  this  is  especially  true  where  it  is 
shown  that  neither  of  the  plaintiffs  was  the  complainant  in  the 
criminal  action.  If  the  contention  of  counsel  for  appellant  is 
to  be  upheld,  it  is  equivalent  to  saying  that  an  acquittal  of  a 
charge  of  grand  larceny  by  a  jury  regularly  selected  would  be 
a  bar  to  the  recovery  of  the  property  alleged  to  have  been  stolen 
in  an  action  of  claim  and  delivery. 
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It  is  next  urged  that  the  piers  weie  completed  before  the  re- 
straining order  was  served  upon  the  defendants^  and  for  that 
reason  the  order  w«s  improperly  issued  and  should  have  been 
annulled  by  the  court  when  that  fact  was  established.  If  the 
work  was  completed  as  contemplated  by  the  defendants  at  the 
time  the  restraining  order  was  serred  it  could  serve  no  purpose 
derogatory  to  the  rights  or  interests  of  the  defendants  and  was 
entirely  harmless  so  far  as  they  were  concerned.  We  find  no 
order  requiring  the  defendants  to  remove  any  obstruction  placed 
in  the  Clearwater- river;  neither  does  the  decree  require  the  de- 
fendants to  remove  the  obstructions  already  placed  in  said 
stream^  only  to  desist  from  completing  the  work  of  the  alleged 
obstruction. 

The  serious  and  all-important  question  before  us  for  deter- 
mination, and  the  one  we  approach  with  much  delicacy,  is :  Was 
the  evidence  suflBcient  to  support  the  judgment?  Whilst  the 
rule  in  equity  cases  as  enunciated  by  the  courts  generally,  and 
this  court  repeatedly,  is  not  as  stringent  as  in  law  cases,  it 
is  the  policy  of  the  appellate  courts  to  sustain  the  judgment 
of  the  trial  courts  when  it  can  be  done  without  apparent  in- 
fringement of  the  rights  of  litigants.  The  learned  judge  be- 
fore whom  the  respective  rights  of  the  parties  to  this  action 
were  submitted,  found  for  the  plaintiffs,  rendered  a  decree  ac- 
cordingly, and  afterward  refused  to  grant  defendants  a  new 
trial. 

It  is  shown  that  this  litigation  is  between  rival  mill  owners 
on  what  is  termed  the  south  chanr^l  of  the  Clearwater  river 
as  it  flows  by  the  city  of  Lewiston.  No  one  else  has  any  inter- 
est in  the  result  of  the  litigation  so  far  as  the  record  fehows. 
Before  the  plaintiffs  were  entitled  to  a  restraining  order,  such 
as  was  issued  on  the  final  determination  of  this  action,  and 
judgment  rendered,  it  was  necessary  for  them  to  establish  by  a 
fair  preponderance  of  the  evidence  that  the  use  made  of  said 
stream  by  appellants  was  unauthorized,  unreasonable  or  un- 
necessary. Albert  Small  was  the  first  witness  who  testified  for 
plaintiffs.  After  testifying  to  the  partnership  and  business  of 
himself  and  company,  plaintiffs,  that  they  were  the  owners  of 
the  sawmill  and  had  been  at  its  present  site  for  the  past  six 


Digitized  by  VjOOQIC 


Dec.  1904.]  Small  v,  Harjunoton.  613 


Opinion  of  the  Court— Stockslager,  J. 


years,  and  that  they  rent  the  millsite  from  Volmer  &  Scott, 
that  the  Harrington  &  Parkyn  mill  is  on  the  south  shore  about 
one-fourth  of  a  mile  above  the  Small  &  Emery  mill,  says  both 
mills  are  situated  on  the  south  bank  of  tlie  south  channel  of 
the  Clearwater  river. 

Fred  W.  Emery  testifies  as  to  a  conversation  with  defend- 
ants two  or  three  days  before  the  injunction  was  issued  or  filed. 
As  he  states  it,  they  had  a  gang  of  men  constructing  piers; 
they  had  several  of  them.  The  bottom  of  the  piers  laid  out 
and  built  part  way  up,  and  I  talked  with  them  with  regard 
to  leaving  an  opening  to  get  through.  We  could  not  get 
through  them.  The  piers  were  built  of  rock  and  timber  and 
cribbed  up  with  timber  and  filled  with  rocks ;  one  was  one  hun- 
dred feet  long,  probably  twelve  feet  wide;  I  took  it  to  be  about 
five  feet  above  low  water.  The  other  piers  looked  to  me  to 
be  built  somewhere  at  the  bottom  about  ten  or  twelve  feet  long 
and  six  or  eight  feet  high.  There  were  five  that  I  counted  at 
that  time,  piers,  in  the  course  of  construction ;  the  one  hundred 
foot  pier  was  completed.  The  one  at  the  outer  end  of  the  island 
probably  ten  or  twelve  feet  square — ^these  piers  extended  one 
hundred  to  one  hundred  and  fifty  feet  from  the  bank  out  to 
the  point  where  the  channel  was  cut  or  parted  by  the  island. 
The  outer  pier  extended  out  where  it  was  all  out  of  water  in  low 
water.  The  old  raft  channel  runs  through  where  this  long 
pier  is.  Eight  by  the  comer  of  the  mill  there  is  the  deepest 
water.  There  was  no  way  of  rafting  logs  through  these  piers  as 
they  were  being  constructed  when  the  water  was  down.  The 
only  way  was  to  cut  the  raft  to  pieces  and  shove  them  through 
a  log  at  a  time. 

Albert  Small  testified  to  seeing  parties  at  work  about  the 
12th  of  April,  1903,  constructing  piers,  their  manner  of  con- 
struction, etc.  Emery  and  Small  both  testified  that  there  was 
no  other  means  of  getting  their  logs  along  the  Clearwater  down 
to  their  mill  except  by  rafting  and  driving  them  down  the 
Clearwater  river.  Emery  says  during  the  spring  rise  logs  can- 
not be  taken  down  the  north  channel  of  the  river  and  landed 
at  their  mill.  The  way  the  mill  is  situated  the  island  runs 
down  at  the  north  of  the  mill,  and  if  we  come  down  the  north 
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channel  we  pass  our  mill  before  we  get  to  the  foot  of  the  island 
and  could  not  get  a  raft  in  if  we  tried.  During  the  spring 
rise  if  rafts  or  drives  are  not  landed  at  our  mill  they  go  into 
Snake  river.  These  piers  extend  from  defendants*  mill  diag- 
onally upstream  across  the  south  channel  to  where  the  cur- 
rent of  the  river  is  divided.  Small  says :  "The  piers  stop  navi- 
gation practically  with  anything  hut  a  small  boat  or  any  small 
conveyance.  It  is  not  possible  to  take  a  raft  of  logs  and  land 
it  at  our  millsite  by  going  to  the  north  of  these  piers." 

Charles  Adams  testified :  "I  have  been  running  logs  and  rafts 
on  the  Clearwater  river  ever  since  four  years  before  1877.  In 
coming  down  the  Clearwater  river  we  would  have  to  go  down 
the  south  side  of  the  channel  all  the  time  to  reach  the  Small 
&  Emery  mill.  You  could  not  take  a  raft  around  that  east 
pier — ^that  is,  north  of  it — and  then  land  it  at  Small  &  Emery^s 
mill  because  it  would  take  us  on  the  main  river;  danger  of 
coming  into  the  Snake,  certainly  lose  the  raft" 
'  George  White  testified  that  there  is  no  other  way  to  get  a 
raft  to  Lewiston  other  than  bringing  it  down  the  south  channel 
of  the  Clearwater  river. 

James  C.  Evans  testified :  "I  used  this  south  channel  in  bring- 
ing these  rafts  down  and  landing  them  at  the  Small  &  Emery 
mill.  That  was  the  "usual  way  to  bring  logs  down.  I  saw  the 
piers  that  were  being  put  in  the  south  channel  along  in  April. 
I  saw  them  before  any  of  them  were  broken  or  washed  out. 
Well,  I  think  they  stopped  the  running  of  rafts.  You  could 
not  run  rafts  through  them.  I  do  not  think  a  person  bringing 
a  raft  down  the  Clearwater  river  could  get  north  of  the  piers 
and  land  at  Small  &  Emery's  mill.  A  draught  of  water  would 
take  him  beyond  the  bar  or  into  the  main  river.  It  would  take 
him  down  the  Snake  below  Small  &  Emery's  mill." 

Captain  Ephriam  W.  Baughman  testified:  **I  know  where 
the  sawmill  of  Small  &  Emery  is  situated.  I  hardly  think  it 
would  be  possible  to  bring  logs  and  rafts  of  logs  down  the 
Clearwater  river  and  land  them  at  the  sawmill  of  Small  & 
Emery  without  bringing  them  through  the  south  channel.  That 
is  my  idea;  it  couldn't  be  possible.  If  you  miss  the  south  chan- 
nel I  do  not  think  you  could  stop  it    I  am  sure  you  could  not 
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unless  you  had  a  very  strong  line  to  get  in  around  the  island. 
I  do  not  think  it  would  be  possible  to  get  it  in  after  getting  it 
outside  on  the  north  side  of  the  island.  It  would  go  down  in 
spite  of  all  they  could  do  with  oars  or  power  that  could  get 
on  the  raft.*' 

This  is  the  evidence  upon  which  learned  counsel  for  respond- 
ents ask  the  court  to  sustain  the  judgment  of  the  lower  court 
It  is  largely  copied  from  their  brief,  and  an  examination  of 
the  record  discloses  that  it  is  a  fair  synopsis  of  the  evidence 
given  by  the  witnesses  on  behalf  of  the  plaintiffs.  At  the  close 
of  plaintiffs*  evidence  defendants  moved  for  a  nonsuit  on  the 
ground  of  an  objection  to  the  amendment  of  the  complaint, 
and  further  that  the  only  injury  attempted  to  be  shown  in  this 
case  is  one  resulting  from  an  alleged  infraction  of  a  common 
right;  and  that  there  is  no  evidence  to  show  that  the  defend- 
ants have  made  any  unreasonable  or  imprudent  use  of  their 
millsite  or  of  their  right  to  construct  piers  in  a  navigable 
stream;  that  the  evidence  shows  that  plaintiffs  and  defendants 
both  maintain  mills  and  are  simply  competing  companies ;  that 
the  evidence  shows  that  there  is  no  careless  exercise  of  the  pub- 
lic right  and  no  reckless  use  thereof  shown ;  that  an  individual 
cannot  maintain  an  action  for  the  enforcement  of  a  common 
right  such  as  is  attempted  to  be  shown  in  this  case,  and  that 
the  private  appropriation  of  a  portion  of  a  navigable  stream  is 
not  shown  to  be  a  nuisance  of  which  the  court  will  take  any 
notice  or  knowledge.  This  motion  was  overruled,  and  we  think 
properly  so.  The  filing  of  the  amendment  to  the  complaint  was 
a  matter  largely  within  the  discretion  of  the  court,  and  we  find 
no  abuse  of  his  .discretion.  We  find  no  error  in  overruling 
the  motion  for  nonsuit  on  any  of  the  grounds  alleged  in  the 
motion. 

Defendants  then  called  Jacob  Sharrah  as  a  witness,  who  tes- 
tified that  he  had  resided  in  Lewiston  twenty-one  years  and 
his  occupation  teamster.  Knows  the  location  of  both  sawmills 
and  has  hauled  lumber  and  wood  for  both  companies.  "I  know 
of  logs  coming  to  the  Small  &  Emery  millsite  soon  after  I 
come  here.  Elliott  &  Emery  I  believe  brought  a  drive  of  logs 
to  this  same  location  where  their  mill  now  is,  and  tiie  drive 
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wets  all  brought  together,  I  think,  with  Mr.  Harrington's.  I 
don't  think  anything  about  it;  I  know  it.  I  know  Mr.  Harring- 
ton and  Emery  &  Elliott's  drive  was  brought  together  in  one 
drive,  and  right  at  the  point  of  this  island  there  was  a  place 
arranged  there  to  divide  the  logs.  They  ran  one  drive  into 
the  slough  where  they  had  a  boom  to  hold  the  logs,  and  the 
others  they  had  a  boom  on  the  outside  of  the  island.  To  the 
nori;h  of  the  island  in- the  main  Clearwater  river  they  ran  that 
drive  down  the  Clearwater  river  to  the  mouth  of  the  slough, 
the  Emery  &  Elliott  slough,  now  the  Small  &  Emery  mill  slough, 
and  backed  them  into  the  slough  where  there  was  deep  water 
where  they  had  no  trouble  in  holding  them.  Yes,  sir;  they 
came  out  nori^h  of  what  they  designate  as  the  island  north  of 
their  millsite  and  went  to  the  west  end  of  the  island.  Har- 
rington sent  his  logs  down  the  other  slough.  He  further  testi- 
fies that  Al  Smith  brought  a  drive  of  logs  to  the  Emery  & 
Small  mill  and  they  were  handled  in  the  same  way.  Asked  if 
there  was  any  trouble  in  bringing  logs  down  that  way,  said  there 
is  no  trouble  at  the  same  time  of  the  year  they  were  brought 
down  there.  It  was  in  low  water  brought  down  generally  from 
September  to  February  and  March  before  the  water  began  to 
rise  much.  I  am  pretty  certain  it  was  in  September  when 
Mr.  Smith  brought  his  logs  down  on  the  north  side  of  the  island. 
It  was  twenty  years  ago  this  summer  that  Smith  brought  his 
logs  down.  When  I  first  came  here  there  was  no  passageway 
between  these  mills  for  the  floating  of  logs.  No  water  ran 
through  there  at  all.  To  the  best  of  my  recollection  there  has 
not  been  any  water  run  through  that  slough  until  about  four 
or  five  years  ago  since  I  have  been  here — that  is,  at  low-water 
mark." 

E.  G.  Cummings  testified  as  to  the  accuracy  of  the  pictures 
marked  as  defendants'  exhibits. 

J.  D.  Seibert  testified  that  he  was  engaged  in  logging  and 
rafting  on  the  Clearwater  river,  and  has  been  so  engaged  three 
or  four  years ;  acts  as  pilot  on  rafts ;  thinks  he  is  familiar  with 
-the  channel  and  currents  of  the  river;  knows  the  situation  of 
Iwth  mills;  familiar  with  the  channel  and  currents  between 
ihoee  mills;  has  noticed  some  piers  east  of  the  Harrington  & 
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Parkyn  mill.  After  describing  the  piers — ^has  run  rafts  over 
that  ground  to  the  east  of  the  Harrington  &  Parkyn  mill  be- 
tween the  waterworks  or  pumping-plant  station  and  these  mills. 
"Well,  with  the  piers  there  it  would  be  the  proper  plan  to  go 
around  outside  of  it  to  the  north  side  of  it.  To  the  north  of 
these  piers  is  a  suitable  and  proper  passageway  for  rafts  at  a 
rafting  stage  of  water  to  get  into  the  Small  &  Emery  mill;  a 
man  can  get  in  there.  About  two  feet  is  the  average  rise  in 
water  to  enable  the  average  raftsman  to  come  down  the  river. 
At  two  feet  of  water  I  don't  think  you  can  safely  pass  to  the 
north  of  the  piers  with  a  raft  and  go  into  the  Small  ft  Emery 
slough ;  stick  on  the  bar  below.  No  trouble  in  getting  by  these 
piers  at  that  stage.  I  don't  think  so.  That  shallow  piece  of 
water  you  would  get  stuck  on  or  have  trouble  with  is  almost 
north  and  northwest  of  the  Harrington  ft  Parkyn  mill,  and 
even  in  the  mouth  of  the  slough  that  leads  to  the  Small  ft 
Emery  sawmill  down  below  the  Harrington  mill.  I  have  no- 
ticed the  stage  of  the  water  yesterday ;  not  to-day.  You  could 
keep  outside  of  those  piers  at  that  stage  of  the  water  to  the 
north  and  go  into  the  Small  ft  Emery  slough.  At  still  higher 
stages,  the  higher  the  water  the  better  to  keep  outside  of  the 
piers.  You  couldn't  get  into  the  channel  on  the  north  side; 
the  north  side  channel  it  would  be  impossible.  With  a  low 
stage  of  water  you  couldn't  get  into  the  north  channel.  I  ran 
twenty-two  rafts  down  the  last  year  on  the  Clearwater.  I  don't 
remember  how  many  the  year  before — ^nine  or  ten.  I  am  en- 
gaged in  that  business  all  the  time  when  there  is  a  rafting  stage 
of  water." 

J.  T.  Hamm  testified  that  he  helped  to  construct  a  portion 
of  those  piers.  "I  think  my  first  time  there  to  take  any  notice 
of  the  piers  was  about  the  24th  of  December  last  I  know  of 
rafts  being  passed  down  by  the  Harrington  &  Parkyn  sawmill. 
Since  that  time  on  the  4th  of  April,  1903,  there  was  a  raft 
went  on  the  north  of  it  run  down.  It  was  a  raft  that  Small 
&  Emery  bought  above,  and  they  run  it  on  the  north  side  of 
the  pier.  Mr.  Emery  was  there  with  another  raft  that  came 
in  prior  to  this,  and  they  were  cutting  those  logs  loose  and  these 
gentlemen  wanted  to  sell  them  this  other  raft  and  went  down 
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and  spoke  to  Emery  and  says,  ^I  will  sell  you  the  raft,  but 
we  want  to  take  it  on  the  outside  of  the  piers/  Mr.  Parkyn 
said  that.  He  spoke  to  Emery  and  said,  ^We  want  you  to  buy 
this  raft  of  course,  but  understand,  we  want  to  make  a  test 
of  this  to  see  whether  the  raft  can  be  run  on  the  outside  on 
this  point,  outside  the  piers,  and  that  Harrington  &  Parkyn's 
responsibility  is  behind  this  raft  if  it  is  lost  and  we  will  take 
if  around/  However,  there  was  no  definite  answer  made  in 
regard  to  that,  and  we  started  up  to  the  raft.  *Now,'  says  Mr. 
Parkyn,  ^you  say  that  that  can't  be  run  around  there — ^he  said 
this  to  Emery — I  think  it  can,  and  we  will  make  a  test  case  of 
it*  Mr.  Parkyn  and  the  man  that  had  the  raft  started  down  the 
river  to  run  around  the  piers,  and  they  come  down  all  right 
and  tied  up  the  raft."  On  cross-examination  said  he  was  an 
employee  of  the  defendants. 

George  A.  Frost  testified  he  had  resided  in  Lewiston  thirty- 
two  years  and  gave  a  description  of  the  river  in  its  various 
changes  since  that  time.  What  is  termed  the  south  channel  is 
not  as  it  was  when  he  first  knew  it.  Followed  boating,  log- 
ging and  rafting  on  the  Clearwater  a  number  of  years.  Has 
taken  rafts  to  the  site  of  Small  &  Emery's  mill,  through  what 
is  called  the  north  channel,  but  conditions  have  changed  since 
the  construction  of  the  two  mills  and  does  not  enlighten  the 
court  very  much. 

J.  0.  Maxon,  recalled  for  defendants,  testified:  Was  engaged 
in  rafting  from  1873  to  1881  on  the  Clearwater;  knows  the 
present  condition  of  the  channels  at  Lewiston  and  the  situation 
of  the  piers.  "The  east  pier  stands  just  barely  on  the  edge 
of  the  water  in  low  water,  as  far  as  my  remembrance  serves 
me.  From  my  experience  as  a  raftsman  I  would  say  as  to 
the  taking  of  rafts  north  of  the  east  pier  and  landing  at  Small 
&  Emerjr's  mill  as  the  river  now  is  at  the  present  stage  of 
water,  it  can  be  done  easily.  It  can  be  done  at  a  reasonable 
rafting  stage." 

Jacob  Taylor  testified  he  had  been  engaged  in  logging  on  the 
Clearwater  seven  years;  is  a  pilot;  ran  twenty-eight  rafts  last 
year;  is  familiar  with  the  rafting  business;  is  familiar  with 
the  water  between  the  power-house  to  the  mouth  of  the  slough 
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below  the  Small  &  Emery  mill;  knows  where  the  piers  are  lo- 
cated, ^^jow  water  permits  the  nmning  of  rafts  between  the 
power-honse  and  the  Small  &  Emery  mill,  and  what  we  rafts- 
men call  low-water  running  stage.  Whenever  the  upper  river 
is  so  we  can  clearly  run  rafts  with  safety  we  can't  go  through 
the  slough.  The  obstruction  comes  with  reference  to  going 
through  the  slough  at  such  stage  just  below  the  Harrington  & 
Parkyn  mill  between  that  and  Emery's  mill.  To  pass  between 
the  power-house  and  the  Small  &  Emery  slough,  we  have  to 
have,  I  should  judge,  anyhow  four  feet  above  low  water  up  in 
the  main  river,  and  with  four  feet  of  water  above  low-water 
mark  I  can  pass  to  the  north  of  the  piers  of  the. Harrington  & 
Parkyn  mill  with  safety  and  easily.  I  consider  it  a  suitable 
and  proper  passageway  for  rafts  coming  through  from  the 
power-house  to  Small  &  Emery's  slough  or  mill.  I  would  con- 
sider that  I  could  run  a  raft  around  to  the  north  of  the  piers 
at  any  time.  I  can  run  a  raft  on  the  river  and  go  to  this 
mill — Small  &  Emery's  mill.  I  was  on  the  river  about  the 
28th  of  March  with  a  raft  at  the  power-house.  Mr.  Emery 
got  the  raft  We  stopped  the  raft  at  the  landing  with  a  rope, 
and  Fred  Emery  told  me  to  take  the  raft  on  down  and  run 
it  on  to  Parkyn's  piers  and  stop  it  there.  Well,  I  didn't  want 
to  go  down  on  the  piers  because  I  didn't  want  to  knock  those 
piers  out —  He  said  Benson  is  about  there  and  we  want  to  get 
that  down,  and  I  run  the  raft  down  and  let  the  piers  stop  the 
raft.  The  raft  knocked  one  pier  over  and  lodged  against  an- 
other one  and  stopped."  William  Benson  testified  that  he  was 
a  raftsman  and  knew  ihe  river  from  the  power-house  to  Small 
&  Emery's  mill.  Somewhere  about  the  13th  or  14th  of  April 
he  took  a  raft  of  telephone  poles  from  the  power-house  north  of 
the  piers  and  landed  it  just  above  Small  &  Emery's  mill.  It 
was  a  hard  raft  to  handle.     Water  was  low  at  the  time. 

.  C.  E.  Stebbins  testified  that  he  helped  to  construct  the  piers; 
thinks  it  is  about  two  hundred  feet  from  the  piers  to  the  north 
of  the  bar.  When  we  built  the  east  pier  there  was  about 
eighteen  inches  of  water  aroimd  it  The  water  got  deeper  out 
from  the  pier. 

William  W.  McCort  testified  he  assisted  in  the  construction  of 
the  piers. 
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Frank  Parkyn  testified  as  to  the  construction  of  the  piers, 
that  it  is  possible  to  take  a  raft  north  of  the  piers.  There  is 
never  a  raft  nearly  so  wide  as  the  deep  water  north  of  the 
piers;  there  is  never  any  rafts  wide  enough  to  fill  the  space 
available.  Took  a  raft  bought  of  Thomas  by  Emery  past  the 
piers^  and  landed  it  at  Small  &  Emery^s  mil].  Testified  that 
he  had  tested  the  channel  by  dropping  chunks  and  sticks  in 
the  channel  north  of  the  piers,  and  that  they  did  not  go  to  the 
north  channel  of  the  river. 

Some  witnesses  were  called  in  rebuttal,  but  in  our  view  of 
the  case  it  was  on  unimportant,  immaterial  issues,  except  the 
evidence  of  Mr.  F.  W.  Emery,  who  testified  with  reference  to 
the  raft  taken  by  the  piers  by  Mr.  Parkyn.  He  called  it  a 
'little  skate  of  a  raft,*'  and  said  he  did  not  see  it  go  by  the 
piers. 

Applying  the  law  as  we  understand  it  to  the  facts  in  this 
case,  we  do  not  think  this  judgment  can  be  sustained.  The 
legislature  in  providing  for  the  construction  of  dams  and  booms 
ill  the  rivers  and  creeks  of  the  state,  in  section  835,  Revised 
Statutes,  says :  "No  dam  or  boom  must  be  hereafter  constructed 
or  permitted  on  any  creek  or  river  unless  said  dam  or  boom  ha» 
connected  therewith  a  sluiceway,  lock  or  fixture  suflBcient  and 
so  arranged  as  to  permit  timber  to  pass  around,  through  or  over 
said  dam  or  boom  without  unreasonable  delay  or  hindrance.'^ 
It  will  be  observed  that  the  legislature  by  that  section  has  pro- 
vided for  the  use  of  the  streams  of  the  state  for  logging  pur* 
poses,  and  has  provided  such  safeguards  as  will  best  protect 
all  concerned.  By  the  terms  of  this  section  of  our  statute, 
there  can  be  no  question  of  the  right  of  appellants  to  construct 
tlie  piers  complained  of  if  they  have  so  constructed  them  as 
to  permit  others  to  use  the  stream  without  unreasonable  de- 
lay or  hindrance.  It  seems  that  only  the  two  mill  companies, 
tlie  appellants  and  respondents  in  this  action,  are  using  the  chan* 
nel  where  the  piers  are  constructed,  but  this  fact  has  nothing 
to  do  with  the  situation.  If  the  piers  are  not  constructed  as 
contemplated  by  the  statute,  the  judgment  should  be  affirmed. 
ITie  act  of  the  legislature  legalized  the  construction  of  the  piers 
with  certain  restrictions.    In  Button  v.  Strong,  1  Black  (TJ. 


Digitized  by  VjOOQIC 


Dec.  1904.]  Small  v.  Habbington.  521 

Opinion  of  the  Court— Stoekslager,  J. 

S.),  1,  17  L.  ed.  29,  Mr.  Justice  Clifford  says:  "Bridge  pier& 
and  landing  places,  as  weU  as  wharves  and  permanent  piers, 
are  frequently  constructed  by  tlie  riparian  proprietor  on  the 
shores  of  navigable  rivers,  bays  and  arms  of  the  sea,  and  where 
they  conform  to  the  regulations  of  the  state  and  do  not  extend 
below  low-water  mark,  it  has  never  been  held  tiiat  they  were 
a  nuisance,  unless  it  appeared  they  were  an  obstruction  to  the 
paramount  right  of  navigation.  Whether  a  nuisance  or  not 
is  a  question  of  fact;  and  where  they  are  confined  to  the  shore, 
and  no  positive  law  or  regulation  was  violated  in  their  erec- 
tion, the  presumption  is  that  they  are  not  an  obstruction,  and 
he  who  alleges  the  contrary  must  prove  it.*'  (See  in  Yates  v. 
Milwaukee,  77  U.  S.  497,  19  L.  ed.  986.) 

In  Stevens  Poini  Boom  Go.  v.  Rilley,  46  Wis.  237,  49  K 
W.  978,  it  is  said :  **The  right  in  question  [maintaining  a  boom] 
necessarily  implies  some  intrusion  into  navigable  water  at  peril 
of  obstructing  navigation.'* 

In  Attorney  General  v,  Evart  Booming  Go.,  34  Mich.  462, 
the  court  says:  "But  like  common  carriers  (boom  companies) 
on  the  same  route,  which  in  a  certain  sense  they  are,  they  must 
put  up  with  these  inconveniences  arising  from  (appropriations 
of  parts  of  streams)  so  far  as  they  are  not  reasonably  avoided ; 
they  constitute  no  nuisance,  and  neither  party  conducting  its 
business  in  a  proper  and  prudent  manner  can  be  subject  to 
either  public  or  private  complaint.  Any  injury  under  such 
management  must  be  considered  incidental  to  and  inseparable 
from  the  exercise  of  a  general  right.*'  (See  Farnham  on  Water 
and  Water  Bights,  p.  430.) 

In  Lancy  v.  GUfford,  64  Me.  487,  92  Am.  Dec.  561,  may  be 
found  a  very  full  discussion  of  this  question.  Many  other  au- 
thorities are  cited  by  appellants  in  support  of  their  various 
contentions,  but  we  do  not  think  it  necessary  to  quote  further 
from  thenu  The  rule  governing  cases  of  this  character  is 
that  all  parties  interested  in  the  free  use  of  a  navigable  stream 
are  subject  to  conditions  that  may  exist  in  each  particular  case. 
No  one  has  the  right  to  arbitrarily  obstruct  a  stream  to  the 
detriment  or  injury  of  his  neighbor ;  each  one  is  entitled  to  the 
free  and  reasonable  use  of  the  navigable  streams  of  this  state. 
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and  may  place  such  reasonable  obstructions  on  the  stream  so 
long  as  they  serve  a  useful  and  beneficial  purpose  and  leave 
a  reasonable  use  to  others  interested.  In  this  case  we  cannot 
say  the  piers  were  unreasonable  or  not  necessary  for  the  appel- 
lants in  the  enjoyment  of  their  rights  on  the  stream.  -If  an 
obstruction  merely  impairs  or  renders  more  diflBcult  the  navi- 
gation without  destroying  it,  an  individual  has  no  rightful 
cause  for  complaint,  because  he  has  no  right  to  insist  on  the 
best  possible  accommodation.  In  this  case  we  are  not  satisiied 
that  in  reasonable  stages  of  water  rafts  cannot  be  taken  to  the 
north  of  defendants'  piers  and  landed  at  the  Small  &  Emery 
mill ;  indeed,  we  think  the  evidence  abundantly  establishes  the 
fact  that  such  is  the  case. 

It  is  urged  by  counsel  for  appellants  that  the  court  neg- 
lected to  find  on  all  the  issues  involved.  As  there  is  to  be  a 
new  trial  granted,  we  suggest  that  the  court  should  find  on  all 
the  material  issues  in  the  case.  We  have  already  passed  upon 
all,  or  nearly  all,  of  the  errors  assigned,  many  of  them  in  groups, 
and  some  without  singling  them  out.  We  apprehend  the  trial 
court  will  have  no  diflficulty  in  the  next  trial  of  this  case  in 
determining  the  views  of  this  court. 

The  judgment  is  reversed  and  remanded  for  further  proceed- 
ings in  harmony  with  this  opinion.  Costs  awarded  to  appel- 
lants. 

Sullivan,  C.  J.,  and  Ailshie,  J.,  concur. 


(January  14,  1906.) 

STATE  V.  NELSON. 
[79  Pac.  79.] 

Obdjnances  op  Cities  U.nconstitutional  Whew— Mat  Prohibit 
Women  from  Entering  Saloons  fob  Immoral  Purposes — ^Bka- 
sonableness  of  fine  fob  violation. 

1.  An  ordinance  that   provides:  "It  shall  be  unlawful  for  any 
person  maintaining  any  saloon,  barroom  or  drinking-shop,  or  any 
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apartment  thereto  attached,  to  permit  females  to  enter  their  said 
places  of  business/'  is  unconstitutional. 

2.  A    city  may  by    ordinance    prohibit    females  from  entering 
places  where  intoxicating  liquors  are  sold    for  immoral  purposes. 

8.  An  ordinance  that  provides  a  punishment  by  fine  of  not  less 
Chan  $25  nor  more  than  $200,  or  by  imprisonment  in  the  city  jail 
for  not  less  than  ten  days  nor  more  than  sixty  days  for  violation 
of  an  ordinance  that  prohibits  females  from  entering  their  places 
of  business  for  immoral  purposes,  is  not  void  or  unconstitutional, 
for  the  reason  that  it  is  unreasonable  or  oppressive. 
(Syllabus  by  the  court.) 

APPEAL  from  the  District  Court  of  Ada  County.  Honor- 
able George  H.  Stewart,  Judge. 

Appellant  tried  in  district  court,  found  guilty  and  fined, 
from  which  judgment  he  appealed.    Reversed. 

The  facts  are  stated  in  the  opinion. 

C.  C.  Cavanah,  for  Appellant 

The  opinion  contains  all  the  leading  authorities  upon  the 
points  decided  by  the  courte  cited  by  appellant's  attorney. 

C.  F.  Neal  and  B.  F.  Kinyon,  for  Bespondent. 

The  occupation  of  appellant  (that  of  retailing  intoxicating 
liquors)  is  one  in  which  he  had  no  inherent  and  infeasible  right 
to  engage.  (Black  on  Intoxicating  Liquors,  sees.  37,  39;  Gi- 
ozza  V.  Tieman,  148  U.  S.  657,  13  Sup.  Ct  Bep.  721,  37  L. 
ed.  699 ;  Bartemyer  v.  Iowa,  18  Wall.  129,  21  L.  ed.  929 ;  Li- 
cense Cases,  5  How.  504,  12  L.  ed.  256;  Mugler  v,  Kansas, 
123  U.  S.  623,  8  Sup.  Ci  Bep.  273,  31  L.  ed.  205;  Crowley 
V.  Christensen,  137  U.  S.  86,  11  Sup.  Ct.  Bep.  13,  34  L.  ed. 
620.)  Section  2  of  article  12  of  the  constitution  of  the  state 
of  Idaho  provides:  "Any  county  or  incorporated  city  or  town 
may  make  and  enforce  within  its  limits  all  such  local,  police, 
sanitary  and  other  regulations  as  are  not  in  conflict  with  its 
charter  or  with  the  general  laws.^'  The  ordinances  in  contro- 
versy are  valid  exercise  of  the  authority  conferred  by  the  char- 
ter of  Boise  city  and  are  reasonable  police  regulations.  (Cronin 
V.  Adams,  192  U.  S.  108,  24  Sup.  Ct.  Bep.  219,  48  L.  ed.  365.) 
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STOCKSLAGEB,  C.  J.— This  action  was  commenced  before 
the  police  magistrate  of  Boise,  and  charged  defendant  with  per- 
mitting a  female,  one  Bena  Morrow,  to  enter  and  remain  in  a 
saloon  maintained  by  defendant,  in  violation  of  an  ordinance 
of  the  said  city.  A  trial  was  had  and  defendant  was  convicted 
in  that  court,  and  an  appeal  taken  to  the  district  court.  A 
trial  was  had  in  that  court  at  the  February,  1904,  term,  and 
defendant  was  convicted  and  sentenced  to  pay  a  fine  of  $25  and 
costs.     The  appeal  is  from  this  judgment. 

This  prosecution  is  based  on  the  following  section  of  the  ordi- 
nance of  the  city  of  Boise :  "^Section  858.  It  shall  be  unlawful 
for  any  person  maintaining  any  saloon,  barroom  or  drinking- 
shop,  or  any  apartment  thereto  attached,  to  permit  females  to 
enter  their  said  place  of  business  or  maintain  any  sign,  or  oflEer 
any  inducement  or  any  invitation  to  females  to  enter  any  such 
saloon,  barroom  or  drinking-shop  kept  within  the  city  of  Boise. 
Approved  Sept.  24,  1903.'' 

This  section  was  introduced  in  evidence  and  was  the  state^a 
exhibit  ^'A.''  State's  exhibit  ^'B''  follows:  "Any  person  violat- 
ing  any  of  the  provisions  of  sections  855,  856,  857  or  858,  shall, 
upon  conviction  before  the  police  magistrate  be  punished  bjr 
a  fine  not  less  than  $25,  nor  more  than  $200,  or  by  imprison- 
ment in  the  city  jail  for  not  less  than  ten  days  nor  more  than 
sixty  days.''  Section  872  provides:  '^n  all  cases  where  a  fine 
shall  be  imposed  upon  a  person  for  a  violation  of  any  of  the 
ordinances  of  said  Boise  city,  such  fine  may  be  collected  under 
the  ordinances  of  said  city  and  laws  of  Idaho,  or  by  imprison- 
ment at  hard  labor  in  the  city  prison,  or  by  working  any  per- 
son sentenced  to  such  imprisonment  upon  the  streets,  park^ 
public  squares,  workhouse  or  house  of  correction,  during  the 
term  thereof,  until  such  fine  and  costs  be  paid,  at  the  rate  of 
one  day  for  every  two  dollars  of  said  fine  and  costs,  provided 
the  total  time  of  imprisonment  shall  not  exceed  sixty  days.'' 

It  is  first  urged  by  counsel  for  appellant  that  "this  objec- 
tion to  the  introduction  in  evidence  of  sections  858,  859  [plain- 
tiff's exhibits  'A'  and  'B'],  should  have  been  sustained,  for 
the  reason  that  such  sections  of  the  revised  ordinances  of  Boise 
city  are  invalid,  void,  unreasonable  and  an  interference  with 
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individual  liberty  granted  to  the  citizens  of  Idaho  by  the  con- 
stitutional laws  of  Idaho,  and  in  its  operation  imposes  an  un- 
just and  illegal  punishment  upon  the  owners  of  places  where 
liquors  are  sold,  whenever  a  female  enters  said  places,  although 
she  may  enter  there  upon  lawful  business,  and  creates  an  un- 
equal, unjust  and  illegal  discrimination  against  women  who 
enter  such  places  upon  lawful  business." 

This  seems  from  the  record  to  be  the  sole  question  presented 
for  our  consideration  in  this  appeal.  If  the  section  of  the  ordi- 
nance, state's  exhibit  "A,'*  is  valid,  we  do  not  think  the  penalty 
■provided  by  state's  exhibit  *^"  too  severe.  The  evident  in- 
tent of  both  sections  above  referred  to  is  in  the  interest  of  morals 
and  for  the  general  good  of  the  people  of  the  city.  All  good 
citizens  should  join  in  an  effort  to  protect  the  people  from  im- 
moral influences,  and  especially  the  young  people  of  the  com- 
munity. With  this  object  in  view,  we  will  examine  the  pro- 
visions of  the  ordinance  in  controversy.  In  support  of  his  con- 
tention that  the  provision  of  the  ordinance  under  discussion 
is  invalid,  void,  unreasonable  and  an  interference  with  individ- 
ual liberty,  counsel  for  appellant  cites  Oastenau  v.  Common^ 
wealth,  108  Ky.  473,  94  Am.  St.  Bep.  386,  66  S.  W.  705,  49 
L.  R.  A.  111.  The  ordinance  in  that  case  is  dissimilar  in  some 
particulars  to  the  one  under  consideration,  but  the  reasons  for 
declaring  the  ordinance  unconstitutional  seem  to  be  appli- 
cable to  the  case  at  bar.  The  language  of  the  ordinance  is  as 
follows:  ''Be  it  ordained  by  the  board  of  council  of  the  city 
of  Middlesboro,  Bell  county,  Ky.:  (1)  That  it  shall  be  unlaw- 
ful for  any  woman  to  go  in  and  out  of  any  building  where  a 
saloon  is  kept  offering  for  sale  any  spirituous,  vinous,  and  malt 
liquors,  or  to  frequent,  loaf,  or  stand  around  said  building 
within  fifty  feet  thereof.  (2)  That  it  shall  be  unlawful  for 
any  saloon-keeper,  or  his  clerk  or  employees  to  allow  or  permit 
any  woman  or  women  to  come  in  or  out  of  his  building  where 
spirituous,  vinous,  and  malt  liquors  are  sold  or  offered  for  sale, 
and  it  shall  be  the  duty  of  said  saloon-keeper,  clerk  or  em- 
ployees to  immediately  notify  the  oflBcers  that  ihe  first  section 
of  this  ordinance  has  been  violated,  giving  the  name  and  color 
of  the  offender."    These  two  sections  are  followed  by  section  3, 
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which  provides  for  the  punishment  of  the  proprietor  if  he  vio- 
lates section  2,  and  for  the  offender  if  she  violates  section  1. 
The  Kentucky  court,  speaking  through  Mr.  Justice  GaJBfy,  dis- 
poses of  the  case  in  the  following  concise  and  forcible  language : 
"It  is  contended  for  appellee  that  the  sole  object  of  the  ordinance 
is  to  regulate  and  control  the  sale  of  liquors  by  reason  of  the 
fact  that  very  disreputable,  low  and  vile  women  congregate  in 
and  about  saloons  and  places  where  liquor  is  sold,  thereby  caus- 
ing affrays,  fights,  murder  and  other  crimes It  seems 

to  us  that  the  ordinance  in  question  is  unreasonable  and  an 
unnecessary  interference  with  individual  liberty,  and  tends  to 
subject  the  vender  of  liquors  as  well  as  citizens  to  unreason- 
able prosecutions.  If  the  ordinance  only  included  the  persons 
mentioned  in  appellee's  brief,  we  are  not  prepared  to  say  that 
it  would  be  invalid.  But  it  might  be  that  very  good  women 
would,  for  proper  and  legal  purposes,  find  it  necessary  to  go  into 
a  building  where  liquors  are  sold,  ....  and  besides,  we  know 
of  no  rule  which  prohibits  a  well-behaved  woman,  for  a  lawful 
purpose,  and  in  a  lawful  manner,  from  going  into  or  near  a 
sajoon.  It  may  be  taken  for  granted  that  it  is  not  often  that 
such  would  be  the  case,  but  the  ordinance  in  question  makes 
no  exceptions.  If  the  citizens  of  Middlesboro  choose  to  have 
saloons  established  where  liquor  is  sold,  it  follows  that  all  or- 
derly and  well-behaved  persons  have  a  right  in  an  orderly  man- 
ner, and  for  a  lawful  purpose,  to  visit  such  saloons."  The 
judgment  was  reversed  and  the  lower  court  directed  to  adjudge 
the  ordinance  in  question  invalid  and  unconstitutional.  For 
the  reason  that  this  case  is  particularly  applicable  to  the  case 
at  bar,  we  have  quoted  almost  the  entire  opinion. 

Counsel  for  respondent  urges  that  the  ordinance  under  con- 
sideration in  the  case  above  cited,  after  making  it  a  misde- 
meanor for  "a  woman  to  go  into  a  building  where  liquor  was 
sold,"  went  further,  and  provided  that  it  was  a  misdemeanor 
nlso  for  a  woman  to  "stand  within  fifty  feet  of  such  building." 
Counsel  for  respondent  further  say:  "The  last  clause  of  this 
ordinance  is  an  obviously  unnecessary  Interference  with  per- 
sonal liberty  which  finds  no  parallel  in  the  ordinance  in  ques- 
tion in  the  case  at  bar."    It  is  true  that  the  ordinance  in  the 
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Kentucky  case  does  add  the  last  clause  as  suggested  by  coun- 
sel, and  that  no  such  provision  is  contained  in  the  ordinance 
under  consideration,  but  it  will  be  observed  that  the  court  in 
passing  upon  the  provisions  of  the  ordinance  devoted  nearly 
the  entire  opinion  to  a  discussion  of  the  clause  that  prohibited 
women  from  entering  a  building  where  intoxicating  liquors  were 
sold. 

In  Re  Ah  Jow,  29  Fed.  181,  it  is  shown  that  the  city  of 
Modesto  passed  an  ordinance,  one  section  of  which  provided 
that  "Every  person  who,  in  the  city  of  Modesto,  keeps  or  main- 
tains any  room  or  other  place  where  opium,  or  any  of  its  prep- 
arations is  sold  or  given  away,  and  every  person  who  resorts 
to,  frequents  or  visits  such  room  or  place  is  guilty  of  a  misde- 
meanor; provided,  that  this  section  shall  not  apply  to  the  sale 
or  gift  of  any  of  the  preparations  of  opium  by  any  druggist 
for  any  ailment  not  caused  by  the  use  of  opium  or  any  of  its 
preparations.*'  The  opinion,  which  is  by  Mr.  Justice  Sawyer, 
on  this  particular  feature  of  the  ordinance,  says:  "This  lan- 
guage is  extremely  comprehensive  and  embraces  every  possible 
case  of  visiting  such  room  or  place,  no  matter  whether  for  a 
proper  and  lawful  or  improper  and  unlawful  purpose;  whether 
the  party  has  knowledge  or  is  ignorant  of  the  character  of  the 
room  or  place;  whether  he  visits  it  innocently  or  otherwise; 
neither  knowledge  nor  purpose  of  the  visit  is  made  an  element 
of  the  offense.  The  mere  fact  of  going  there  without  any 
other  element  is  made  an  offense.** 

In  Hechinger  v>  City  of  MaysvUle,  another  Kentucky  case  by 
Mr.  Justice  Gaffy,  reported  in  22  Ky.  Law  Eep.  486,  67  S-  W. 
619,  49  L.  K.  A.  114,  the  ordinance  provided:  '*That  it  shall  be 
unlawful  for  any  person  or  persons  other  than  the  husband, 
father,  or  brother  or  other  male  relative,  to  associate,  escort, 
converse  or  loiter  with  any  female  known  as  a  common  prosti- 
tute, either  by  day  or  by  night,  upon  any  of  the  streets  or  al- 
leys of  the  city  of  Maysville,  and  any  person  or  persons  other 
than  the  said  husband,  father,  brother  or  other  male  relative,  so 
offending  shall,  upon  conviction  thereof,  before  the  police  court 
in  said  city  be  fined.**  It  is  said  in  the  opinion:  "Mani- 
festly, the  ordinance  was  intended  to  accomplish  a  proper  and 
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laudable  object,  but  it  seems  to  us  it  is  not  properly  guarded. 
,  .  .  .  Any  person  should  be  allowed  to  converse  with  such  fe- 
male long  enough  to  transact  any  necessary  and  legitimate 
li)U8ine88/' 

Mr.  Dillon,  in  his  work  on  Municipal  Corporations,  volume  1, 
fourth  edition,  section  322,  in  discussing  the  powers  of  munic- 
ipal corporations  to  enact  laws  or  ordinances  for  the  punish- 
ment of  crime,  says:  ^^As  it  would  be  unreasonable  and  unjust 
to  make,  under  the  same  circumstances,  an  act  done  by  one  per- 
•son  penal  and  if  done  by  another  not  so,  ordinances  which  have 
this  effect  cannot  be  sustained.  Special  and  unwarranted  dis- 
crimination or  unjust  or  oppressive  interference  in  particular 
•cases  is  not  to  be  allowed.  The  powers  vested  in  municipal  cor- 
porations should,  as  far  as  practicable,  be  exercised  by  ordin- 
jmces  general  in  their  nature  and  impartial  in  their  operation.'^ 
(See  1  Dillon  on  Municipal  Corporations,  4th  ed.,  sec.  325.) 

In  volume  21,  American  and  English  Encyclopedia  of  Law, 
-990,  under  the  head  of  "Construction  of  Common  Rights,*^  this 
subject  is  discussed  and  the  authorities  of  a  large  number  of  the 
^states  bearing  on  this  question  eited.  Mr.  McClain,  in  his  work 
on  Criminal  Law,  volume  1,  section  65,  in  discussing  the  subject 
of  reasonableness  of  ordinances,  says:  "An  ordinance  which  the 
.city  passes  in  the  exercise  of  the  powers  given  it  must  be  reason- 
able and  the  courts  have  authority  to  inquire  into  that  question 
to  a  greater  extent  than  they  have  with  reference  to  state  stat- 
utes,^' citing  a  number  of  authorities  to  support  the  text. 

On  the  same  subject  we  find  the  following  language  in  volume 
21,  American  and  English  Encyclopedia  of  Law,  986:  ^It  is 
well  established  as  a  general  rule  that  ordinances  in  order  to 
be  valid  and  binding  must  be  reasonable  and  not  arbitrary  or 
oppressive,  and  ordinances  which  do  not  conform  to  this  require- 
ment will  be  declared  void.''  Numerous  cases  ere  cited  from 
many  of  the  American  states  in  support  of  this  rule.  In  (7om- 
monwealth  v,  Worcester,  3  Pick,  462,  it  is  said :  "Whether  a  by- 
law be  reasonable  or  not  is  for  the  court  to  determine." 

For  a  very  able  and  interesting  discussion  of  the  powers  and 
duties  of  city  authorities,  as  well  as  the  courts  in  passing  upon 
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questions  similar  to  the  one  before  us^  see  Helena  v.  Dwyer,  64 
Ark.  424,  62  Am.  St  Eep.  206,  42  S.  W.  1071,  39  L.  K.  A.  266. 
In  support  of  the  contention  that  this  ordinance  should  be 
sustained,  counsel  for  respondent  rely  upon  Adams  et  ai.  v. 
Cronin,  reported  in  29  Colo.  488,  69  Pac.  590,  63  L.  B.  A.  61. 
We  have  read  this  case  with  much  interest  and  care  and  are 
in  full  accord  with  every  principle  of  law  enunciated.  A  care- 
ful examination  of  this  case,  however,  discloses  that  a  very  dif- 
ferent ordinance  was  before  the  Colorado  court  for  determination 
to  the  one  we  are  called  upon  to  construe.  Section  745  of  the 
Denver  ordinance  provided:  ''Each  and  every  liquor  saloon, 
dramshop  or  tippling-house  keeper  ....  who  shall  have  or, 
keep  in  connection  with  or  as  part  of  such  liquor  saloon,  dram- 
shop or  tippling-house,  any  wineroom  or  other  place  either  with 
or  without  door  or  doors,  curtain  or  curtains,  or  screen  of  any 
kind,  into  which  any  female  person  shall  be  permitted  to  enter 
from  the  outside,  or  from  such  liquor  saloon,  dramshop  or  tip- 
pling-house, and  there  be  supplied  with  any  kind  of  liquor  what- 
soever, shall  upon  conviction  be  fined  as  hereinafter  provided/' 
Section  746  provides :  *'No  person  having  charge  or  control  of 
any  liquor  saloon  ....  shall  suffer  or  permit  any  female  per- 
son to  be  or  remain  in  such  liquor  saloon,  dramshop,  tippling- 
house  or  other  place  where  intoxicating  or  malt  liquors  are  sold 
or  given  away,  for  the  purpose  of  their  being  supplied  with  any 
kind  of  liquor  whatsoever  ....  nor  shall  any  female  person 
be  or  remain  in  any  dramshop,  tippling-house,  liquor  saloon  or 
place  adjacent  thereto  or  connected  therewith  and  wait  or  at- 
tend on  any  person  or  solicit  drinks  in  any  such  place/'  This 
ordinance  was  declared  valid — and  why  not?  No  provision  in 
the  ordinance  that  an  orderly,  well-behaved  woman  might  not 
enter  any  saloon  in  the  city  of  Denver  for  the  transaction  of 
legitimate  business  and  as  often  as  she  felt  so  disposed,  so  long 
as  she  did  not  visit  such  place  for  the  purpose  of  being  supplied 
with  liquors  or  other  immoral  purposes.  This  ordinance  falls 
strictly  within  the  rule  laid  down  in  Oastenau  v.  Commonwealth, 
supra,  and  indeed  all  the  cases  to  which  our  attention  has  been 
called  and  heretofore  referred  to  in  this  opinion.  It  was  aimed 
at  the  very  class  of  women  who  are  usually  termed  the  unfor- 
Idaho.   Vol.   10-34 
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tunates  of  the  human  family,  and  was  designed  to  discourage 
and  prevent  their  presence  in  and  around  saloons,  tippling- 
houses  and  wherever  intoxicating  liquors  are  sold.  There  is 
no  attempt  to  prohibit  a  woman  in  the  ordinary  course  of  busi- 
ness to  enter  such  places  in  the  discharge  of  her  business  or  for 
any  legitimate  reasons.  The  distinction  between  that  ordinance 
and  the  one  under  consideration  is  easily  drawn.  The  Den- 
ver ordinance  prescribed  a  punishment  for  an  offense  that  the 
proprietor  must  commit  himself,  whilst  the  Boise  City  ordinance 
provides  a  punishment  for  the  proprietor  if  any  woman  enters 
his  place  unbeknown  to  him,  without  his  consent  and  against 
his  will,  no  matter  what  her  motive  or  intent  may  be.  There 
is  no  exception;  the  mere  matter  of  entrance  is  the  essence  of 
the  crime.  There  is  no  question  about  the  power,  and  we  may 
say  the  duty,  of  the  city  authorities  to  enact  such  ordinances  as 
will  promote  morals  and  regulate  the  sale  of  intoxicating  liquors 
in  such  a  way  as  to  prohibit  immoral  women  from  frequenting 
such  places  for  the  purpose  of  drinking,  engaging  in  games, 
soliciting  trade,  or  any  other  immoral  purpose,  but  to  say  by  an 
ordinance  that  a  wife  or  mother  may  not  enter  a  saloon  without 
subjecting  herself  to  a  fine  (as  well  as  the  proprietor)  in  search 
of  a  recreant  husband  or  a  wayward  son,  is  beyond  the  legal 
power  of  the  city.  So  long  as  the  state  and  the  city  of  Boise 
see  fit  to  license  the  retail  sale  of  liquors,  so  long  must  they 
protect  parties  lawfully  engaged  in  that  business  in  a  reasonable 
way. 

The  judgment  is  reversed  and  cause  remanded  for  further  pro- 
ceedings consistent  with  this  opinion. 

Ailshie,  J.,  and  Sullivan,  J.,  concur. 
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(January  16,  1905.) 

ACKLEY  V.   PERRIN. 
[79  Pac.  192.] 

BoABD  OF  State  Prison   Commissionebs — ^Action   bt  Majoritt  or 
Members — Notice  or  Meeting. 

1.  Hie  board  of  state  prison  commissioners  as  created  by  sec- 
tion 5  of  article  10  of  the  constitution  is  granted  the  "control, 
direction  and  management  of  the  penitentiaries  of  the  state/' 
and  under  such  grant  of  power  and  authority  they  may  meet  at 
such  times  as  they  deem  necessary. 

2.  A  majority  of  the  officers  constituting  such  board  may  hold 
a  meeting  and  transact  such  business  as  the  board  is  authorized 
to  transact. 

3.  A  meeting  of  the  state  prison  commissioners  can  be  lawfully 
held  by  a  majority  of  the  board  without  giving  notice  to  a  mem- 
ber of  the  board  who  is  at  the  time  of  calling  and  holding  the 
meeting  beyond  the  jurisdiction  of  the  state. 

(Syllabus  by  the  court.) 

ORIGINAL  application  by  D.  W.  Ackley,  warden  of  the 
state  penitentiary,  to  compel  the  defendant  to  deliver  to  plain- 
tiff possession  of  the  state  penitentiary,  together  with  the  inmates 
thereof,  the  keys,  books  and  property  belonging  thereto.  Writ 
granted. 

John  A.  Bagley,  Attorney  General,  and  Wood  &  Wilson,  for 
Petitioner,  file  no  brief. 

Henry  Z.  Johnson,  Charies  S.  Kingsley  and  A.  A.  Praser,  for 
Defendant. 

This  is  a  proceeding  to  determine  the  right  to  exercise  the 
office  of  warden  of  the  state  penitentiary.  Under  the  statute 
the  warden  shall  be  appointed  by  the  board  of  state  prison 
commissioners  and  holds  his  office  during  the  pleasure  of  the 
board.  (First  Sess.  Laws,  p.  22,  sec.  4.)  This  board  under 
the  constitution,  article  4,  section  18,  is  composed  of  the  gov- 
ernor, Secretary  of  State  and  attorney  general,  of  which 
board  the  governor  is  chairman.     (Second  Sess.  Laws,  p.  155, 
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amending  First  Sees.  Laws,  p.  22,  sec.  2.)  There  is  no  pro- 
vision of  the  statute  that  in  the  absence  of  one  member  a 
majority  thereof  may  act.  Whatever  power,  therefore,  was  con- 
ferred by  the  legislature  was  conferred  upon  the  three  persons 
named  as  a  body,  and  to  them,  as  such,  was  delegated  whatever 
power  was  given.  Whatever  action,  therefore,  they  take,  must 
be  taken  by  them  as  a  board.  In  other  words,  they  act  as  an 
entirety.  And  should  a  majority  assume  to  do  the  business  of 
the  board  in  the  absence  of  the  other  members,  their  action 
would  not  be  good  under  all  of  the  decisions,  unless  the  majority 
were,  by  the  terms  of  the  statute  from  which  they  derived  their 
power,  expressly  authorized  to  act.  (Schwanbeck  v.  People,  15 
Colo.  64,  24  Pac.  575,  576.)  In  this  connection  it  is  significant 
that  the  board  of  state  prison  commissioners  is  the  only  state 
board  that  the  legislature  has  not  seen  fit  to  delegate  authority 
to  a  majority  thereof  to  act.  In  the  cases  of  the  board  of  par- 
dons, the  board  of  equalization,  the  board  of  examiners,  the 
board  of  land  commissioners,  the  board  of  regents,  the  boards 
of  tnistees  of  the  normal  schools,  and  the  soldiers'  home,  and, 
lastly,  the  boards  of  county  commissioners,  a  majority  are  ex- 
pressly authorized  to  act.  Again,  the  statute  prescribes  that  the 
board  of  prison  commissioners  shall  meet  quarterly;  and  when 
in  special  session  the  time  and  business  thereof.  At  no  other 
time  can  this  board  meet  under  the  authorities,  unless  all  are 
voluntarily  present,  or  if  a  majority  are  present,  that  notice  has 
been  served  on  the  absent  member,  or  at  least  an  attempt  has 
been  made  to  serve  him  with  notice  of  the  proposed  meeting. 
Especially  is  this  true  when  the  board  attempts  to  meet  at  a 
time  other  than  the  time  prescribed  for  meeting  by  the  statute. 
{People  V.  Carver,  5  Colo.  App.  156,  38  Pac.  334.)  The  record 
in  this  case  shows  affirmatively  that  the  meeting  herein  ^ps  at 
a  time  other  than  prescribed  by  statute  and  that  no  notice  was 
given,  or  honest  or  reasonable  effort  made  to  give  notice  to  the 
absent  member.  The  record  also  shows  that  the  meeting  was 
not  an  adjourned  meeting  of  a  regular  meeting.  That  being  so, 
it  follows  as  a  necessary  result  that  their  acts  which  they  as- 
sumed to  perform  were  unauthorized  and  void.  (Jackson  v.  CoU 
lins,  41  K  Y.  St.  Bep.  590,  16  N.  Y.  Supp.  651,  653;  In  re 
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Bradley,  49  N.  Y.  St.  Eep.  630,  21  N.  Y.  Supp.  167;  School 
Dist  V.  Bennett,  62  Ark.  511,  13  S.  W.  132,  133,  adhered  to 
in  Burns  v,  Thompson,  64  Ark.  489,  43  S.  W.  499;  also.  School 
Dist.  No.  49  V.  Adams,  69  Ark.  159,  61  S.  W.  794;  Dunn  v. 
Sharpe,  4  Idaho,  98,  35  Pac.  842 ;  Conger  v.  Board  of  CommrSi, 
4  Idaho,  740,  48  S.  W.  1064;  PeopHe  v.  Parker,  3  Neb.  409, 
19  Am.  Rep.  634-637;  State  v.  Oraham,  26  La.  Ann.  668,  21 
Am.  Bep.  661.) 

AILSHIE,  J. — This  is  an  application  for  a  writ  of  man- 
date to  C.  S.  Perrin  to  compel  him  to  deliver  up  the  possession 
of  the  Idaho  state  penitentiary,  together  with  the  inmates 
thereof,  the  keys,  books,  moneys  and  property  thereunto  belong- 
ing to  the  plaintiff,  Ackley.  The  application  is  based  on  the 
proceedings  of  the  board  of  state  prison  commissioners  had  on 
the  twenty-first  day  of  November,  1904.  A  copy  of  the  record 
of  their  proceedings  is  attached  to  the  petition.  The  answer  of 
the  defendant  puts  in  issue  the  regularity  and  legality  of  the 
meeting  so  held  and  the  proceedings  had  thereat  It  admits 
that  the  proceedings  referred  to  in  the  complaint  were  had,  but 
denies  that  the  action  taken  by  the  attorney  general  and  Secre- 
tary of  State  were  acts  of  the  state  prison  board,  or  that  they 
constituted  such  board  at  the  time  and  in  the  manner  they  as- 
sumed to  act  This  matter  is  presented  on  a  motion  for  judg- 
ment on  the  pleadings.  It  is  conceded  that  if  the  proceedings 
were  the  proceedings  of  the  board  of  state  prison  commissioners, 
that  the  removal  of  the  warden  was  legal.  It  is  unnecessary 
for  us  to  go  into  a  detailed  statement  of  the  contentions  of  both 
parties. 

By  section  6,  article  10  of  the  state  constitution,  the  governor. 
Secretary  of  State  and  attorney  general  are  constituted  a  board 
to  be  known  as  the  state  prison  commissioners,  and  are  given 
"the  control,  direction  and  management  of  the  penitentiaries 
of  the  state.^'  It  also  provides  that  "the  governor  shall  be  chair- 
man and  the  board  shall  appoint  a  warden  who  may  be  removed 
at  pleasure.'*  It  will  thus  be  seen  that  the  constitution  confers 
on  this  board  the  management  and  control  of  the  state  peniten- 
tiary.    That  being  true,  the  legislature  has  not  the  power  to 
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take  from  that  board  the  management  and  control  of  that  in- 
stitution^ or  make  any  rules  and  regulations  for  the  government 
of  the  board  that  would  in  any  Way  interfere  with  the  ^cient 
management  and  control  of  that  institution.  The  authority  to 
legislate  in  aid  of  the  full  and  complete  exercise  of  this  power  is 
clearly  recognized  by  section  18  of  article  4  of  the  constitution, 
but  the  right  conferred  upon  the  legislature  by  this  section  can- 
not be  employed  to  diminish  or  abridge  any  of  the  powers  con- 
ferred by  section  6  of  article  10. 

The  only  question  presented  by  the  pleadings  for  our  con- 
sideration is  whether  or  not  the  action  of  the  •  Secretary  of 
State  and  attorney  general  had  at  the  time  and  in  the  man- 
ner they  are  shown  by  the  pleadings  to  have  acted  is  in  law 
the  legal  action  of  the  board  of  state  prison  commissioners. 
Article  10  of  the  constitution  is  dealing  with  "Public  Institu- 
tions/^ and  while  section  5  makes  no  provision  as  to  the  time 
of  meeting  nor  the  manner  of  calling  meetings,  nor  the  man- 
ner of  exercising  the  "control,  direction  and  management'*  dele- 
gated to  them,  it  is  significant  that  section  6,  immediately  fol- 
lowing this  provision,  provides  for  directors  of  the  insane 
asylum,  and  in  prescribing  the  powers  of  that  board  uses  the 
same  language,  namely^  that  they  shall  have  the  "control,  di- 
rection and  management  of  the  asylum,"  and  concludes  the  sen- 
tence with  the  provision  that  it  shall  be  exercised  under  such 
regulations  as  the  state  legislature  may  provide.  This  pro- 
vision following  immediately  after  the  creation  and  granting 
of  authority  to  the  board  of  state  prison  commissioners  implies 
to  my  mind  that  the  framers  of  the  constitution  did  not  mean 
to  authorize  the  legislature  to  in  any  way  abridge  or  curtail 
the  exercise  of  any  of  the  powers  granted  to  the  board  of  state 
prison  commissioners.  The  first  legislature  that  convened  after 
the  adoptiMi  of  the  constitution,  by  act  of  February  3,  1891, 
enumerated  a  large  number  of  duties  to  be  performed  by  the 
prison  board,  and  in  the  same  act,  by  section  6  thereof,  pro- 
vided that  the  board  should  hold  quarterly  meetings  but  no- 
where in  the  act  did  they  specify  any  date  on  which  meetings 
should  Be  held.  It  is  true  that  by  section  13  of  that  act  cer- 
lain  things  are  required  to  be  done  by  the  board  on  the  first 
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Monday  in  December,  and  presumably  at  a  meeting,  but  a 
meeting  as  such  is  not  mentioned.  This  act  enumerates  duties 
to  be  performed  which  of  necessity  require  that  meetings  be 
held  much  oftener  than  quarterly,  and  it  is  our  opinion  that 
the  legislature  in  requiring  quarterly  meetings  to  be  held  by 
the  board  had  no  intention  or  purpose  of  limiting  the  power  of 
the  board  to  these  meetings  only.  The  board  of  state  prison 
commissioners  is  a  board  created  by  the  constitution  and  se- 
lected by  the  people  every  two  years.  They  are  responsible  to 
no  appointive  power,  but  are  accountable  directly  to  the  people, 
and  it  seems  to  us  that  this  is  one  of  the  controlling  reasons 
why  the  framers  of  the  constitution  left  the  exercise  of  the 
powers  granted  to  this  board  to  their  judgment  and  discre- 
tion. While  the  legislature  have  the  undoubted  right  to  point 
out  a  method  of  exercising  these  powers  and  impose  special 
duties  upon  them,  we  are  satisfied  that  the  legislative  depart- 
ment of  the  government  would  have  no  power  or  authority  to 
limit  or  in  any  way  interfere  with  the  full  and  complete  ex- 
ercise of  the  powers  and  duties  conferred  by  the  constitution, 
and  we  do  not  think  they  have  attempted  to  do  so.  This  phase 
of  the  question  is,  however,  not  a  serious  matter  in  this  case, 
for  the  reason  that  it  is  admitted  by  counsel  for  the  defendant 
that  under  certain  conditions  the  board  might  meet  at  any  time. 
It  is  contended,  however,  that  the  full  membership  of  the 
board  should  be  present^  or  notice  thereof  should  be  given.  The 
serious  question,  to  our  minds,  is  as  to  the  manner  of  calling 
these  meetings  and  whether  or  not  notice  should  be  given. 
Neither  the  framers  of  the  constitution  nor  the  legislature  have 
seen  fit  to  make  any  provision  for  the  time  of  holding  meet- 
ings, nor  the  method  nor  manner  of  calling  them.  They  have 
required  no  notice,  and  the  question  arises  as  to  whether  or 
not  the  court  can,  by  construction  or  otherwise,  require  the  giv- 
ing of  a  notice ;  and  if  so,  what  kind  of  notice  shall  be  given ; 
and  what  shall  be  the  manner  of  service  and  the  time  interven- 
ing between  the  service  and  the  meeting — ^and  a  host  of  other 
such  questions  would  necessarily  arise.  As  to  the  propriety 
and  wisdom  of  all  the  members  of  the  board  being  notified  of 
meetings,  and  having  an  opportunity  to  attend,  there  can  be 
no  question,  but  as  to  the  right  of  the  courts  to  interfere  with 
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lihe  exercise  of  the  judgment  of  the  board  or  attempt  to  con- 
trol their  meetings  or  prescribe  a  method  and  manner  of  con- 
vening them,  there  is  most  serious  doubt. 

It  appears  to  me  that  it  was  the  intention  of  the  framers 
of  the  constitution  to  grant  exclusive  power  to  this  board  in  all 
these  matters,  and  with  the  exercise  of  that  power  within  the 
scope  of  their  duties,  the  courts  cannot  interfere.  The  mem- 
bers of  the  board  are  accountable  to  the  people,  and  if  they 
exercise  these  powers  unwisely  the  people  will  call  them  to  ac- 
count. It  is  true  there  may  be  special  instances  where  it  will 
result  in  working  a  great  hardship,  and  possibly  an  injustice, 
on  some  person  or  persons,  but  that  is  one  of  the  consequences 
of  the  service  and  is  a  risk  which  must  necessarily  be  assumed 
by  those  who  undertake  the  service. 

If  we  should  require  notice,  then  by  analogy  it  might  be  such 
notice  as  is  required  in  other  similar  matters  under  the  stat- 
ute; this  might  be  done  when  the  members  of  the  board  are 
within  the  state,  but  we  would  still  be  without  a  means  of  ser- 
vice of  notice  upon  a  member  beyond  the  jurisdiction  of  the 
state.  I  am  of  the  opinion  that  in  such  case  the  court  is  power- 
less to  require  notice  of  any  kind.  If  I  could  find  authority 
for  the  requirement  I  should  be  very  much  inclined  to  hold 
that  notice  should  be  given.  The  authorities  cited  do  not  cover 
this  case  for  the  reason  that  in  all  those  cases  the  boards  whose 
actions  were  questioned  were  creatures  of  the  legislature,  and 
their  meetings  and  methods  of  acting  were  prescribed  by  stat^ 
ute. 

Section  14  of  the  Eevised  Statutes  provides  that  wherever 
joint  authority  is  given  to  three  or  more  public  oflScers  or  other 
persons  to  act,  that  the  same  shall  be  construed  as  giving  such 
authority  to  the  majority  of  them,  unless  it  is  otherwise  ex- 
pressed in  the  act  giving  the  authority.  This  statute,  it  may 
be  justly  said,  does  not  eliminate  the  question  of  notice  where 
the  constitution  or  statute  requires  such,  but  it  is  strong  evi- 
dence of  the  legislative  intent  to  authorize  a  majority  of  all 
boards  deriving  their  powers  from  the  legislature  to  act  in 
every  matter  over  which  they  have  authority,  unless  otherwise 
expressed  by  statute.    It  would  seem  that  this  authority  might 
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extend  to  the  determination  as  to  the  manner  and  method  of 
calling  or  holding  a  meeting  where  such  question  has  not  Been 
settled  by  law.  We  hold  that  a  meeting  of  the  state  prison 
commissioners  can  be  lawfully  held  by  a  majority  of  the  board 
without  giving  notice  to  a  member  who  is  at  the  time  of  call- 
ing and  holding  the  meeting  beyond  the  Borders  of  the  state. 
It  is  conceded  by  all  parties  to  the  action  that  if  the  meeting 
of  November  21,  1904,  was  a  legal  and  lawful  meeting  of  the 
state  board  of  prison  commissioners,  they  could  remove  the  war- 
den at  pleasure  and  without  assigning  any  reason,  and  appoint 
his  successor.  These  things  were  done — the  defendant  was  re- 
moved as  warden  and  the  oflSce  declared  vacant,  and  the  peti- 
.tioner  was  appointed  to  fill  the  vacancy. 

It  follows  from  what  has  been  said  that  a  peremptory  writ 
of  mandate  should  issue  as  prayed  for,  and  it  is  so  ordered. 
Writ  issued.    No  costs  awarded. 

Sullivan,  C.  J.,  concurs. 

STOCKSLAGEB,  J.,  Dissenting.— I  do  not  question  the 
power  of  the  board  of  prison  commissioners  to  remove  the  war- 
den of  the  penitentiary  at  a  regular  meeting  of  such  Board. 

I  also  think  it  is  beyond  dispute  that  a  majority  of  the  board 
may  remove  the  warden  at  either  a  regular  or  special  meeting. 
The  only  serious  question  presented  to  us  is  the  power  of  the 
Secretary  of  State  and  the  attorney  general  to  act  in  the  ab- 
sence of  the  governor,  who  is  By  law  the  president  of  the 
board,  in  the  absence  of  any  showing  that  an  effort  of  any  kind 
had  Been  made  to  procure  his  presence.  It  is  shown  that  the 
president  of  the  board  was  absent  from  the  state,  but  there  is 
an  entire  failure  to  show  that  any  means  were  resorted  to  to 
notify  him  of  the  intended  meeting  and  that  his  presence  was 
desired.  If  there  had  been  a  showing  that  an  effort  had  been 
made  to  locate  the  governor  and  procure  his  presence,  and  that 
all  efforts  had  failed,  I  think  it  would  be  suflBcient  to  warrant 
the  action  of  the  majority  of  the  Board  to  meet  and  transact 
such  business  as  seemed  a  pressing  necessity.  So  far  as  the 
suflBciency  of  the  notice  is  concerned,  I  am  of  the  opinion  that 
a  telegram,  a  letter  or  a  personal  notice  by  telephone  inform- 
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ing  him  of  the  urgent  necessity  of  a  meeting  of  the  board,  gir- 
ing  him  sufficient  time  to  reach  the  place  designated  as  the  meet- 
ing pUice  of  the  board,  would  be  snffident  in  law.     In  other 
words,  if  it  were  shown  that  the  president  of  the  board  had 
been  given  an  opportunity  to  be  present,  and  refused  or  n^- 
leeted  to  attend  the  meeting,  all  parties  interested  would  be  es- 
topped from  complaining  of  the  action  of  the  majority  of  the 
board.     I  am  not  without  authority  in  insisting  that  the  ma- 
jority of  the  board  could  not  legally  act  without  an  effort  to 
have  the  third  member  present     In  School  Dist,  No.  4£  v. 
Bennett,  52  Ark.  511,  13  S.  W.  132,  the  principle  under  con- 
sideration here  is  discussed.     It  is  said :  ^'The  public  select  each 
member  of  the  board  of  directors,  and  is  entitled  to  his  services. 
This  it  cannot  enjoy  if  two  members  can  bind  it  without  re- 
ceiving, or  even  suffering,  the  counsel  of  the  other.     Two  could 
if  they  differed  with  the  third,  overrule  his  judgment,  and  act 
without  regarding  it ;  but  he  might,  by  his  knowledge  and  rea- 
son, change  the  bent  of  their  minds,  and  the  opportunity  must 
Be  given  him.     We  conclude  that  two  directors  may  bind  the 
district  by  a  contract  made  at  a  meeting  at  which  the  third 
was  present,  or  of  which  he  had  notice;  but  no  contract  can 
be  made  except  at  a  meeting,  and  no  meeting  can  be  held  un- 
less all  are  present,  or  unless  the  absent  member  had  notice.'* 
To  the  same  effect,  see  Bums  v.  Thompson,  64  Ark.  489,  43 
S.  W.  409 ;  School  Dist.  No.  49,  Falkner  Co.  v.  Adams,  69  Ark. 
169,  61  S.  W.  793;  Jackson  v.  Collins,  41  N.  Y.  St  Rep.  690, 
16  N.  Y.  Supp.  661-653. 

A  very  interesting  and  instructive  case  is  reported  in  5 
Colo.  App.  166,  38  Pac.  332,  entitled  People  v.  Carver.  The 
action  was  for  the  purpose  of  trying  the  title  to  the  office 
of  general  road  overseer  of  Douglass  county.  The  statute  pro- 
vides for  the  division  by  the  board  of  county  conmiissioners  of 
their  counties  into  suitable  road  districts  as  in  their  judgment 
will  best  subserve  the  interests  of  the  people,  and  that  at  their 
January  meeting  shall  by  resolution  appoint  a  general  road 
overseer  for  the  county  who  may  be  removed  by  the  board  for 
reason  satisfactory  to  them.  It  seems  the  relator  was  removed 
by  two  members  of  the  board.    It  is  said  two  of  the  commis- 
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sioners  after  the  organization  assumed  to  hold  a  meeting  at 
which  the  third  was  not  present,  and  of  which  he  had  no  knowl- 
edge, and  adopted  a  resolution  removing  the  relator  and  ap- 
pointing the  defendant.  This  action  cannot  be  upheld.  It  was 
clearly  without  authority  of  law.  The  removal  and  appoint- 
ment were  both  illegal.  The  Colorado  court  goes  to  the  extent 
of  holding  that  an  officer  cannot  be  removed  at  a  special  meet- 
ing, unless  all  members  are  present.  The  language  of  the 
opinion  is  as  follows :  ^'But  as  the  statute  does  not  confer  upon 
any  one  member  the  authority  to  call  such  meeting,  and  as  it 
belongs  to  the  board  alone  to  judge  of  the  propriety  of  holding 
it,  and  their  judgment  can  be  expressed  only  after  they  come 
together,  to  make  the  meeting  one  at  which  such  expression 
can  be  given,  all  the  members  must  be  present." 

The  case  of  SchwaubacJc,  Auditor,  v.  Smith,  reported  in  16 
Colo.  64,  ^4  Pac.  575,  holds  to  the  same  rule. 

In  Schuerman  v.  Territory  of  Arizona,  184  U.  S.  342,  pp. 
353,  354,  22  Sup.  Ct  Bep.  406,  46  L.  ed.  580,  an  opinion  by 
Mr.  Justice  Peckham  on  appeal  from  the  supreme  court  of 
Arizona  Territory,  we  find  a  similar  question  discussed.  It  is 
shown  that  a  board  known  under  the  territorial  statute  as  the 
^^Loan  Commissioners  of  the  Territory  of  Arizona,"  consisting 
of  the  governor,  auditor  and  secretary  of  the  territory,  should 
constitute  such  board.  It  seems  that  two  members  of  this  board 
funded  certain  bonds  of  the  territory  during  the  absence  from 
the  territory  of  the  third  member.  Mr.  Justice  Peckham  says : 
"The  record  does  not  show  that  the  absent  commissioner  had 
not  been  notified  to  attend  the  meeting  at  which  the  bonds  were 
funded.  It  is  not  to  be  presumed  that  notice  of  the  intended 
meeting  was  not  given.  Under  the  provisions  of  the  territorial 
act  the  proceedings  of  the  board  of  loan  commissioners  were 
legal."  It  will  be  observed  that  under  the  territorial  statute 
creating  this  board,  subdivision  2  of  section  2932  provides  for 
action  by  a  majority  of  three  or  more  public  officers  to  whom 
a  joint  authority  is  given.  In  my  opinion  the  peremptory  writ 
of  mandate  should  have  been  denied. 
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(January  18,  1905.) 

In  rb  SHIELEY  JAY. 
[79  Pac.  202.] 

HaBEAA     COBPUS — ^DlSOHABGB     OF     PbISONEB — ^FlLINO     INFOBMATION— 

Loss  OF  Complaint — Pbess  of  Business — Pbeliminabt  ExAia- 

NATION. 

1.  Under  the  provisions  of  section  8112,  Revised  Statutes,  the 
court,  unless  good  cause  to  the  contrary  is  shown,  must  order 
the  prosecution  dismissed  when  a  person  has  been  held  to  answer 
for  a  public  offense  where  an  indictment  or  information  is  not  found 
or  filed  against  him  at  the  next  term  of  said  court  at  which  term 
he  is  held  to  answer. 

2.  That  the  complaint  filed  with  the  committing  magistrate  had 
been  lost  and  the  information  of  the  loss  not  communicated  to 
the  prosecuting  attorney  until  about  two  weeks  before  the  begin- 
ning of  the  term  of  court,  and  press  of  business  on  the  part  of 
the  prosecuting  attorney  is  not  a  "good  cause  to  the  contrary" 
within  the  meaning  of  that  term  as  used  in  said  section. 

3.  Where  the  complaint  filed  by  the  committing  magistrate  has 
been  lost,  it  is  not  necessary  to  hold  another  preliminary  exam- 
ination before  an  information  can  be  legally  filed,  and  especially 
is  that  true  where  the  defendant  waived  a  preliminary  examina- 
tion. 

(Syllabus  by  the  court.) 

ORIGINAL  application  for  writ  of  habeas  corpus.    Granted. 
Elder  &  Whitla,  for  Petitioner,  file  no  brief. 
Thomas  H.  Wilson,  for  the  State,  files  no  brief. 

SULLIVAN,  J. — This  is  an  application  for  a  writ  of  habeas 
corpus.  The  petition  of  the  applicant  shows  that  on  the  nine- 
teenth day  of  April,  1904,  the  petitioner  was  committed  to  the 
custody  of  the  sheriff  of  Kootenai  county  and  held  to  answer 
to  the  charge  of  perjury,  and  his  bail  fixed  at  the  sum  of  $5,000, 
which  he  was  unable  to  give,  and  has  been  confined  and  re- 
strained of  his  liberty  since  said  date  by  the  sheriff  of  Kootenai 
coimty;  that  the  first  term  of  the  district  court  in  and  for 
said  county  after  the  commitment  of  the  petitioner,  was  com- 
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menced  on  the  tenth  day  of  November^  1904^  and  adjourned 
of  the  twelfth  day  of  December,  1904;  that  no  indictment  was 
found  and  no  information  was  filed  in  said  court  against  said 
petitioner  charging  him  with  any  crime  whatever.  It  appears 
from  the  return  to  said  writ  filed  by  the  county  attorney  of 
said  county,  that  about  two  weeks  prior  to  the  commencement 
of  said  term  of  court  he  learned  that  the  complaint  filed  in  the 
justice's  court  against  said  defendant  charging  him  with  said 
crime  had  been  lost  or  mislaid,  and  that  he  has  been  unable  to 
find  it,  and  for  that  reason,  and  on  accoimt  of  press  of  busi- 
ness, the  county  attorney  has  been  unable  to  hold  another  pre- 
liminary examination  and  prepare  and  file  an  information  dur- 
ing said  term  of  said  court.  Section  8112,  Revised  Statutes, 
provides  that  the  court,  unless  good  cause  to  the  contrary  is 
shown,  must  order  the  prosecution  or  indictment  to  be  dis- 
missed in  the  following  cases:  1.  *^When  a  person  has  been  held 
to  answer  for  a  public  offense  if  an  indictment  is  not  found 
against  him  at  the  next  term  of  court  at  which  he  is  held  to 
answer.''  It  is  admitted  that  no  information  was  filed  against 
the  petitioner  at  the  next  term  of  court  following  his  commit- 
ment, but  it  is  contended  that  the  cause  above  stated,  to  wit, 
the  loss  of  the  complaint  and  want  of  time  to  hold  a  prelim- 
inary examination,  is  a  sufficient  cause  to  hold  the  defendant 
^  to  answer  at  the  next  term  of  court.  We  cannot  concede  that 
contention.  The  defendant  had  been  charged  with  a  felony, 
and  had  been  confined  in  jail  from  the  nineteenth  day  of  April, 
1904,  until  after  the  twelfth  day  of  December,  of  the  same  year ; 
and  during  that  time  the  district  court  of  that  county  had  held 
a  term  of  court  and  had  been  in  session  for  about  thirty  days, 
and  we  do  not  think  the  cause  shown  is  sufficient  to  warrant 
the  holding  of  the  defendant  in  jail  until  the  next  term  of  said 
court* 

It  has  been  suggested  that  as  the  complaint  filed  before  the 
committing  magistrate  had  been  lost,  that  it  was  necessary  to 
hold  another  preliminary  examination  before  an  information 
could  regularly  be  filed.  There  is  nothing  in  that  contention. 
In  this  case  the  defendant  waived  a  preliminary  examination 
and  it  was  not  necessary  to  hold  a  preliminary  examination  on 
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account  of  the  loss  of  the  complaint  filed  with  the  committing 
magistrate. 
The  defendant  is  therefore  discharged. 

Stockslager,  C.  J.,  and  Ailshie,  J.,  concur. 


(January  18,  1905.) 

In  re  carl  searles,  Petitionee. 

[79  Pac.  1132.] 

ORIGINAL  application  for  a  writ  of  habeas  corpus. 

Elder  &  Whitla,  for  Petitioner,  file  no  brief. 

Thomas  H.  Wilson,  Prosecuting  Attorney,  for  the  State,  files 
no  brief. 

SULLIVAN",  J. — This  is  an  original  application  for  a  writ 
of  habeas  corpus,  and  the  facts  are  substantially  the  same  as 
in  the  case  of  In  re  Shirley  Jay,  ante,  p.  540,  79  Pac.  202,  and 
on  the  authority  of  that  ca^  the  prisoner  must  be  discharged. 

Stockslager,  C.  J.,  and  Ailshie,  J.,  concur. 


(January  20,  1906.) 

SPENCER  V.  MORGAN. 
[79  Pac.  459.] 

Constitutional  Law— Two-mile  Ljmit  Law— Herding  akd  Grazing 
SHimp — ^Damages— Element  of — Conflict  in  Evidence. 

1.  The  construction  placed  on  sectionB  1210  and  1211,  Revised 
Statutes,  in  the  cases  of  Sifers  v.  Johnson^  7  Idaho,  798,  97  Am, 
St.  Hep.  271,  65  Pac.  709,  54  L.  R.  A.  795,  and  Bweet  v.  BalletUine, 
8  Idaho,  431,  69  Pao.  995,  holding  the  provisions  of  said  sections 
constitutional  is  the  settled  law  of  this  state. 
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Argument  for  Respondent. 

2.  The  keeping  of  livestock  is  under  the  police  regulation  of  the 
state,  and  such  police  regulation  extends  oyer  the  public  lands 
of  the  United  States  within  the  state. 

8.  Under  the  provisions  of  section  1320^  Revised  Statutes,  the 
land  owner  is  not  required  to  fence  against  sheep  or  swine. 

4.  Where  there  is  a  substantial  conflict  in  the  evidence  the  ver- 
dict and  judgment  will  not  be  reversed. 

APPEAL  from  the  District  Court  of  Owyhee  County.  Hon- 
orable George  H.  Stewart,  Judge. 

Action  to  recover  damages  for  the  herding  and  grazing  of 
sheep  under  the  provisions  of  sections  1210  and  1211^  Bevised 
Statutes.    Judgment  for  plaintiflE.     AflBrmed. 

J.  F.  Nugent  and  S.  H.  Hays,  for  Appellant 

There  is  an  implied  license  given  by  the  United  States  to 
all  owners  of  stock  to  graze  them  upon  the  public  lands.  {Bu* 
ford  V.  Houtz,  133  TJ.  S.  320,  10  Sup.  Ct.  Rep.  305,  33  L.  ed. 
618.)  In  this  case  it  appears  that  the  dwelling-house  was  out 
of  the  sight  of  the  herder,  who  was  not  nearer  to  it  than  a 
mile  and  a  tenth;  that  he  did  not  know  he  waa  within  the  limit 
and  would  have  stayed  out  had  he  known  where  the  limit  was. 
He  had  received  orders  from  the  owner  to  move  to  another 
locality  and  was  actually  moving  when  notified  that  he  was 
within  the  limit.  It  is  still  the  duty  of  the  farmer  to  fence 
against  sheep.  (Rev.  Stats.,  sec.  1320;  Knight  v.  Alert,  6  Pa. 
St.  472,  47  Am.  Dec.  478.)  It  was  the  duty  of  the  plaintiff 
to  make  reasonable  efforts  to  prevent  the  damages  suffered,  and 
there  can  be  no  recovery  of  such  damages  as  might  have  been 
so  prevented.  (8  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  605,  690.) 
The  line  of  plaintiff's  two-mile  limit  could  have  been  indicated 
at  an  expense  of  about  $10.  It  was  the  duty  of  the  plaintiff 
to  make  a  reasonable  expenditure  to  avoid  damage.  (8  Am. 
&  Eng.  Ency.  of  Law,  2d  ed.,  606.) 

E.  Nugent  and  Perky  &  Blaine,  for  Respondent 

The  provisions  of  our  law  questioned  by  this  appeal  have  been 
sustained  by  repeated  decisions  of  this  court  aa  a  proper  exer- 
cise of  the  police  power.    It  would  be  diflBcult  to  find  a  quea- 


Digitized  by  VjOOQIC 


544  Spenoeb  17.  MOBGAN.  [lOldahOy 

Opinion  of  the  Court — Sulliyan,  J. 

tion  in  all  the  litigation  of  this  court  more  definitely  settled 
in  onr  jurisprudence.     In  the  distribution  of  the  governmental 
powers  under  the  federal  constitution,  the  bulk  of  the  police 
power  remains  with  the  states.    The  framers  of  the  constitu- 
tion of  the  United  States  proceeded  upon  the  principle  that 
the  restrictive  control  and  care  of  social  and  economic  interests 
should  be  left  with  the  member  states  except  where  diversity 
of  regulation  would  be  an  impediment  to  national  development 
(Freund  on  Police  Powers,  sec.  64.)     The  common-law  rule 
that  a  man  must  confine  his  domestic  animals  to  hie  own  in- 
closure  has  never  obtained  in  this  state.     {Johnson  v.  Oregon 
Short  Line  R.  Co.,  7  Idaho,  355,  63  Pac.  112,  53  L.  B.  A.  744, 
decided  December  5,  1900.)     The  law  under  consideration  ex- 
cluding sheep  from  a  portion  of  the  range  and  to  that  extent 
modifying  the  doctrine  of  Johnson  v.  Oregon  Short  Line  R, 
Co,,  supra,  was  upheld  by  this  court  June  21,  1901.     {Sifers 
V.  Johnson,  7  Idaho,  798,  97  Am.  St.  Rep.  271,  65  Pac.  709, 
54  L.  R.  A.  785,  the  doctrine  of  which  decision  has  been  upheld 
by  repeated  decisions  since.)     As  generally  sustaining  the  right 
of  the  legislature  to  modify  or  abrogate  the  common-law  rule, 
and  that  range  rights  are  a  proper  subject  of  state  legislation, 
see  2  Cyclopedia,  393-396.     Statutes  regulating  range  rights 
and  fence  laws  may  discriminate  against  sheep.     {French  v, 
Cresswell,  13  Or.  418,  11  Pac.  62.)     The  common  law  con  be 
re-enacted  as  to  a  particular  kind  of  stock.     {Wells  v.  Beal,  9 
Kan.  597.)     This  court  has  held  that  a  violation  of  section 
1210,  Revised  Statutes,  is  a  nuisance,  and  that  the  liability 
for  damages  is  in  the  nature  of  a  penalty.     The  court  has  fur- 
ther expressly  held  that  the  settler  has  an  ownership,  in  com- 
mon with  others,  in  the  grass  within  "the  two-mile  limit,"  and 
that  such  ownership  is  exclusive  as  against  the  owners  and 
herders  of  sheep.     {Sweet  v.  Bdllentyne,  8  Idaho,  431,  69  Pac. 
995.) 

SULLIVAN,  J. — This  action  was  brought  by  the  respond- 
ent as  plaintiff  in  the  probate  court  of  Owyhee  county,  on  De- 
cember 8,  1902.  From  a  judgment  in  favor  of  the  plaintiff 
in  that  court  an  appeal  was  taken  to  the  district  court  On  a 
trial  in  that  court  verdict  and  judgment  were  rendered  and  en- 
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tered  in  favor  of  the  plaintiff,  and  a  motion  for  a  new  trial  waa 
oviermled.  The  suit  was  brought  to  recover  damages  alleged  to 
have  been  sustained  by  reason  of  the  appellants  herding  and 
grazing  their  sheep  within  two  miles  of  the  residence  of  the 
plaintiff,  and  was  brought  under  the  provisions  of  the  law  com- 
monly known  as  the  "two-mile  limit  law/^  as  embodied  in  sec- 
tions 1210  and  1211  of  the  Revised  Statutes.  On  the  verdict 
of  a  jury  judgment  was  rendered  in  favor  of  the  respondent  for 
$299  and  costs  of  suit  The  appeal  is  from  the  judgment  and 
order  denying  a  new  trial.  It  is  conceded  that  the  land  upon 
which  appellants  grazed  and  herded  their  sheep  is  unoccupied 
and  imappropriated  public  land  of  the  United  States. 

It  is  first  contended  that  said  law  is  unconstitutional,  for 
the  reason  that  it  is  in  violation  of  the  fourteenth  amendment 
to  the  constitution  of  the  United  States,  in  that  it  denies  to 
appellants  the  equal  protection  of  the  law  and  deprives  them 
of  their  property  without  due  process  of  law;  that  there  is  an 
implied  license  given  by  the  United  States  to  all  owners  of 
stock  to  graze  them  upon  the  public  lands. 

The  constitutionality  of  the  provisions  of  said  sections  1210 
and  1211  has  been  passed  upon  by  this  court  in  Sifers  v.  John- 
son, 7  Idaho,  798,  97  Am.  St  Eep.  271,  65  Pac.  709,  64  L. 
B.  A.  785,  Sweefv.  BaJJentine,  8  Idaho,  431,  69  Pac.  995, 
Phipps  V.  Orover,  9  Idaho,  415,  75  Pac.  64,  and  Walling 
V.  Bown,  9  Idaho,  184,  76  Pac.  318.  In  those  cases  it  was  held 
that  the  provisions  of  said  sections  were  within  the  reason- 
able police  powers  of  the  state  and  not  repugnant  to  the  pro- 
visions of  the  fourteenth  amendment  of  the  federal  constitu- 
tion or  to  any  of  the  provisions  of  the  constitution  of  this 
state.  In  support  of  that  contention  appellants  cite  Buford 
v.Houtz,  133  U.  S.  320,  10  Sup.  Ct.  Eep.  305,  33  L.  ed: 
320,  which  it  is  claimed  holds  that  the  implied  license  given 
by  the  United  States  to  all  classes  of  stock  to  graze  upon  the . 
public  lands  is  a  property  right  which  the  state  cannot  take 
away,  and  that  such  license  has  been  extended  to  stodc  of  every 
description,  and  that  the  state  cannot  confine  it  to  a  particular 
class  or  within  special  limits.  That  case  was  from  the  then 
territory  of  Utah,  and  decided  under  the  laws  of  that  territory, 
Idaho,  Vol.  10—35 
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BOW  state.  It  is  there  held  that  the  rule  of  the  common  law, 
to  wit,  that  the  owner  of  domestic  animals  was  liable  for  tres- 
pass of  such  animals  upon  the  iminclosed  land  of  his  neigh- 
bor has  never  prevailed  in  that  state.  By  the  statute  law 
of  that  territory,  domestic  animals,  when  not  dangerous,  were 
permitted  to  run  at  large  without  responsibility  for  their 
getting  upon  such  lands,  and  the  decision  of  Buford  v.  Eoutz 
was  rendered  with  that  statute  in  view.  In  this  state  the 
running  of  hogs  at  large  is  prohibited  and  the  herding  and 
grazing  of  sheep  is  prohibited  within  two  miles  of  an  inhabited 
dwelling.  The  decision  in  the  case  of  Buford  v.  Houtz,  supra, 
is  commented  upon  and  quoted  at  considerable  length  in 
Northern  Pac.  By.  Co.  v.  Cunningham,  89  Fed.  594.  The 
court  there  said:  "The  case  of  Buford  v.  Houtz,  133  XJ.  S. 
320-332,  10  Sup.  Ct.  Rep.  307,  33  L.  ed.  320,  upon  which  the 
defendant  relies,  would  be  conclusive  in  his  favor  upon  this 
hearing,  if  the  local  law  upon  which  that  decision  rests  pre- 
vailed in  this  state.  In  the  opinion  by  Mr.  Justice  Miller,  the 
supreme  court  is  careful  to  make  it  clear  that  in  Utah,  where 
the  case  arose,  the  rule  of  the  common  law,  that  the  owner  of 
domestic  animals  should  be  liable  for  their  trespassing  upon  un- 
inclosed  land  of  his  neighbor,  does  not  prevail,  but,  on  the  con- 
trary, his  right  to  permit  them,  when  not  dangerous,  to  run  at 
large,  without  responsibility  for  their  getting  upon  such  land 
of  his  neighbor  is  a  part  of  the  statute  law.'*  It  was  not  in- 
tended by  the  decision  in  Buford  ir.  Houtz,  or  of  any  other  de- 
cision of  the  supreme  court  of  the  United  States  which  we  have 
examined,  to  prohibit  a  state  from  enacting  reasonable  police 
regulations  as  to  the  keeping  of  livestock  within  the  state  and 
extending  such  regulations  over  livestock  that  may  be  herded 
or  grazed  on  the  public  domain  within  the  state. 

Tiedeman,  in  his  work  on  State  and  Federal  Control  of  Per- 
sons and  Property,  at  page  838,  says :  'In  every  state  the  keep- 
ing of  livestock  is  under  police  regulation The  clash 

of  interest  between  stockraising  and  farming  calls  for  the  in- 
terference of  the  state  by  the  institution  of  police  regulations; 
and  whether  the  regulations  shall  subordinate  the  stockraising 
interest  to  that  of  farming,  or  vice  versa,  in  the  case  of  an  ir- 
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reconcilable  difference^  as  is  the  case  with  respect  to  the  going 
at  large  of  cattle^  is  a  matter  for  the  legislative  discretion,  and 
is  not  a  judicial  question.  In  the  exercise  of  this  general  power 
of  control  over  the  keeping  of  livestock,  the  state  or  municipal 
corporation  may  prohibit  altogether  the  running  at  large  of  such 
animals,  and  compel  the  owners  to  keep  them  within  their  own 
inclosures.'*  *  '       i 

The  views  of  this  court  on  the  constitutionality  of  said  sec- 
tions 1210  and  1211  are  quite  fully  set  forth  in  decisions  of 
this  court  above  cited,  and  we  hereby  aflBrm  the  views  therein 
expressed.  Under  the  provisions  of  said  sections  the  penalty 
prescribed  is  the  damage  sustained  by  the  injured  party,  and 
as  to  an  element  of  damages  this  court  said  in  Sweet  v.  Ballen- 
tine,  8  Idaho,  431,  69  Pac.  1002:  "The  giving  of  damages  for 
the  destruction  of  grasses  on  the  public  domain,  by  sheep  with- 
in two  miles  of  the  dwelling  of  the  settler,  is  not  based  upon  the 
idea  that  the  settler  has  a  vested  property  right  in  such  grasses. 
The  settler  is  permitted,  under  the  law,  to  recover  such  dam- 
ages as  a  penalty  against  the  petitioner  because  the  latter  has 
done  that  which  the  law  forbids  and  makes  unlawful  And 
said  statute  was  not  framed  on  the  idea  that  the  settler  had  a 
vested  right  in  the  grasses  growing  on  the  public  domain,  but 
on  the  theory  that  one  who  violated  said  law  should  pay  as  a 
penalty  for  his  unlawful  act  all  damages  that  a  settler  had  sus- 
tained by  reason  of  such  violation."  And  I  think  the  actual 
damage  sustained  by  the  settler  by  reason  of  the  destruction  of 
the  grasses  within  the  two-mile  limit  is  a  proper  element  of 
damages  in  this  class  of  cases. 

It  is  contended  that  it  is  the  duty  of  the  farmer  to  fence 
against  sheep  under  the  provision  of  section  1320,  Bevised  Stat- 
utes. Said  section  is  as  follows:  "Any  person  having  any  in- 
closure  in  conformity  with  the  provisions  of  chapter  1  of  this 
title  is  deemed  to  possess  a  lawful  inclosure,  and  if  any  horses, 
mules,  jacks,  jennies,  cattle,  hogs  or  sheep  break  into  such  in«^ 
closure,  the  attorney  or  parly  injured  has  a  lien  upon  such 
animals  until  he  is  recompensed  for  all  damages  committed  by 
said  animals;  provided,  that  persons  owning  or  occupying  any 
lands  which  are  inclosed  by  any  watercourse  or  natural  em- 
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btimkment,  or  hill,  or  any  cliff  or  rocks,  may  have  the  same  ex- 
amined by  viewers  as  is  provided  in  this  chapter,  and  if  such 
appraisers  report  the  same  a  sufficient  inclosnre,  it  must  be 
deemed  a  lawful  inclosure/' 

Chapter  1  of  the  title,  as  amended,  provides  what  shall  con- 
stitute a  lawful  fence,  and  it  is  obvious  if  a  wire  fence  be  so  con- 
structed as  to  constitute  a  lawful  fence  it  tvovid  trim  neither 
hogs  nor  sheep. 

The  question  of  contributory  negligence  on  the  part  of  the 
respondent  is  raised  on  the  ground  that  he  failed  to  post  no- 
tices of  the  two-mile  limit  line  around  his  residence.  There 
is  no  merit  in  this  contention.  Another  contention  is  that  the 
damages  awarded  are  excessive.  There  is  a  conflict  in  the  evi- 
dence upon  that  point,  the  plaintiff  estimating  his  damages 
from  $200  to  $500,  and  the  respondent,  Eeynolds,  estimated  the 
damages  at  about  $45.  There  being  a  substantial  conflict  in 
the  evidence  on  this  point,  this  court  is  not  inclined  to  disturb 
the  verdict  and  judgment.  The  judgment  is  affirmed  with  costs 
in  favor  of  the  respondent 

AILSHIE,  J.,  Concurring. — I  have  heretofore,  in  Wailing  v. 
Bown,  9  Idaho,  184,  76  Pac.  318,  expressed  the  opinion  that 
the  question  as  to  the  constitutionality  of  sections  1210  and 
1211,  Revised  Statutes,  is  a  subject  no  longer  open  to  judicial 
consideration  and  determination  in  this  state.  In  concluding 
that  opinion  I  said:  "The  writer  of  this  opinion  is  of  the  be- 
lief that,  whatever  might  be  our  judgment  now,  we  would  be 
wholly  unjustified  in  opening  these  questions  for  further  con- 
sideration by  this  court"  I  have  in  no  respect  changed  my 
mind  on  this  phase  of  the  case  since  the  Walling-Bown  opinion 
was  announced ;  and,  indeed,  I  think  the  reasons  even  stronger 
now  then  they  were  then  for  applying  the  principles  of  stare 
decisis  to  the  question  there  considered. 

Upon  the  point  that  the  damage  allowed  in  this  case  is  ex- 
cessive, I  have  examined  the  evidence  and  find  such  a  conflict 
as  will  prevent  this  court  from  disturbing  the  judgment  For 
the  foregoing  reasons  I  concur  in  affirming  the  judgment 
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STOCKSLAGER,  C.  J.,  Dissenting.— For  the  reasons  ex- 
pressed in  Sweet  v.  Ballentine,  8  Idaho,  431,  69  Pac.  995,  I 
cannot  concur  in  the  conclusion  reached  by  Mr.  Justice  Sulli- 
van, and  for  the  reasons  expressed  in  Walling  v.  Bown,  9  Idaho, 
184,  76  Pac.  318,  I  cannot  concur  in  the  concurring  conclusion 
reached  by  Mr.  Justice  Ailshie. 


(January  23,  1904.) 

CUNNINGHAM  v.  STONEE. 
[79  Pac.  228.] 

AppEAir— IiTsrincncNCY  of  Evtokncb — Fikdin6&— JrBoiaiTT-— Clahc 
AND  Delivebt — ^Deceased  Pebsoit— Claim  Against — Plaintivt 
AS  A  Witness — ^Damages — ^Measube  of. 

1.  Under  the  provisionB  of  section  4807,  Revised  Statutes,  un- 
less an  appeal  is  taken  within  sixty  days  after  the  entry  of  judg- 
ment, this  court  is  precluded  from  reviewing  the  evidence  to  ascer- 
tain whether  it  is  sufficient  to  support  the  findings  or  judgment. 

2.  In  an  action  in  claim  and  delivery  the  main  issue  is  the  right 
to  the  possession  of  the  personal  property  in  dispute. 

3.  As  this  is  not  an  action  prosecuted  against  an  executor  or 
administrator  upon  a  claim  or  demand  against  the  estate  of  a  de- 
ceased person,  the  plaintiff  is  not  precluded  from  testifying  as  a 
witness  in  his  own  behalf  under  the  provisions  of  subdivision  3, 
section  6957,  Revised  Statutes. 

4.  The  measure  of  damages  in  this  case,  if  the  respondent 
finally  recovers  the  sheep  and  their  increase,  or  their  value,  and 
the  value  of  the  wool  shorn  from  the  sheep,  is  that  the  appellant 
would  be  entitled,  as  an  offset  thereto,  to  the  reasonable  cost  of 
shearing  the  sheep  while  they  were  in  his  possession  and  market- 
ing the  wool;  but  would  not  be  entitled  to  the  cost  of  keeping  the 
sheep  except  from  the  date  of  the  judgment  of  the  court  below 
until  the  termination  of  the  retrial  of  the  case  after  this  decision. 

(Syllabus  by  the  court.) 

APPEAL  from  District  Court  of  Bingham  County.    Honor- 
able James  M.  Stevens^  Judge. 

Action  in  claim   and   delivery  to   recover  a  band  of  sheep. 
Judgment  for  defendants.    Reversed. 
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J.  L.  Bawlins,  for  Appellant 

There  is  no  conflict  of  evidence  in  this  case  and  the  evidence, 
without  contradiction,  establishes  the  following  facts:  On  Jan- 
nary  29,  1896,  plaintiff  being  the  owner,  by  purchase,  of  a  flock 
of  three  thousand  ewes,  one  or  two  years  old,  leased  them  to 
James  H.  Day,  until  October  1,  1897,  to  be  returned  at  that 
time,  any  losses  to  be  made  good  out  of  the  average  of  the  lambs 
of  said  ewes.  The  lessee,  or  bailee,  was  also  to  pay  for  the 
use  of  said  sheep,  nine  lambs  on  the  one  hundred,  for  each  year, 
and  one  and  one-half  or  two  pounds  of  wool,  per  head.  At  the 
trial  the  following  statement  and  admission  were  made:  ''Mr. 
Rawlins. — In  the  spring  of  1899  the  terms  of  the  agreement 
between  the  plaintiff,  James  A.  Cunningham,  and  James  H. 
Day,  deceased,  as  embodied  in  exhibit  'D'  were  modified  by 
agreement  of  said  parties  to  the  extent  that  in  lieu  of  the  nine 
lambs  and  wool  to  be  paid  by  James  H.  Day  to  the  plaintiff 
for  the  use  of  said  sheep  for  each  year  that  said  Day  was  to 
pay  an  annual  cash  rental  for  the  use  of  said  sheep  in  the  sum 
of  eighteen  hundred  dollars.  Mr.  Rogers. — We  are  prepared 
to  accept  counsers  statement  of  that  fact  as  correct.^^  Under 
the  original  lease  as  thus  modified  the  sheep  were  held  by  Day 
until  his  death,  about  April  14,  1903,  he  paying  the  stipulated 
annual  cash  rental  for  their  use,  as  hereinbefore  stated.  At 
the  time  the  modified  lease  was  made  and  went  into  effect  the 
number  of  sheep  to  which  the  plaintiff  was  entitled  was  three 
thousand  ewes,  and  at  the  rate  of  nine  lambs  on  the  one  hundred 
for  each  of  the  years,  1896,  1897,  1898  and  1899.  On  October 
1,  1897,  the  three  thousand,  plus  lambs,  five  hundred  and  forty 
head,  made  the  total  to  which  plaintiff  was  entitled — ^three  thou- 
sand five  hundred  and  forty  head  of  sheep.  On  October  1, 1898, 
plaintiff  was  entitled  to  three  thousand  five  hundred  and  forty 
head,  plus  three  hundred  and  nineteen,  or  the  total  of  three 
thousand  eight  hundred  and  fifty-nine  head.  On  October  1, 
1899,  plaintiff  was  entitled  to  three  thousand  eight  hundred  and 
fifty-nine  head,  plus  three  hundred  and  twenty-nine  head,  or 
the  total  of  four  thousand  one  hundred  and  eighty-eight  head 
of  sheep.  Notwithstanding  the  foregoing  were  the  facts,  the 
court  below,  as  a  conclusion  of  fact  and  law,  found  that  plain- 
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tiff  was  not  the  owner  or  entitled  to  the  possession  of  the  sheep, 
and  that  the  same  belonged  to  the  estate  of  James  H.  Day  and 
had  been  his  property  prior  to  his  death.  "When  and  how  did 
the  sheep  cease  to  be  the  property  of  the  plaintiff  and  Become 
the  property  of  Day?  Certainly,  plaintiff  was  the  owner  of 
the  flock  of  three  thousand  ewes.  Day  took  these  as  bailee, 
agreeing  to  return  the  identical  ewes,  making  good  losses  from 
the  "average  of  the  lambs  of  said  ewes,"  and  to  pay  for  the 
use  of  said  ewes  at  the  rate  of  nine  lambs  per  one  hundred  and 
one  and  one-half  or  two  pounds  of  wool  to  the  head  each  year. 
Some  of  the  original  ewes  remained  in  the  flock  at  the  com- 
mencement of  this  action,  and  the  rest  of  the  flock  consisted  of 
their  increase,  except  the  bucks  and  the  few  Oregon  sheep.  "It 
is  elementary  that  the  owner  of  the  dam,  in  the  absence  of  any 
valid  stipulation  or  arrangement  to  the  contrary,  owns  her 
young  from  the  moment  of  birth.'*  (Leavitt  v.  Jones,  54  Vt. 
423,  41  Am.  Eep.  849,  851;  ArJccmsas  Valley  Land  Co,  v.  Mann, 
130  U.  S:  69,  78,  9  Sup.  Ct.  Eep.  458,  32  L.  ed.  854,  2  Cyc.  of 
Law  &  Pr.  309-311.)  The  following  cases,  almost  completely 
analogous  to  the  case  at  bar,  establish  plaintiff's  right  of  re- 
covc-y:  Turnbow  v.  Bechstead,  25  Utah,  468,  71  Pac.  1062; 
Woodward  v.  Edmunds,  20  Utah,  118,  57  Pac.  848;  Robinson 
V.  Haas,  40  Cal.  475 ;  Bellows  v.  Venison,  9  N.  H.  293 ;  and  see 
Solomon  v.  Franklin,  7  Idaho,  316,  62  Pac.  1030.  That  the  de- 
fendants Stoner  and  Post  stand  in  no  better  position  than  Day 
is  well  established.  The  rule  is  stated  succinctly  in  the  follow- 
ing language:  'TBailee  cannot,  in  contravention  of  the  purpose 
of  bailment,  sell,  pledge,  mortgage,  exchange  or  give  away  the 
property  or  otherwise  expressly  or  impliedly  transfer  it  so  as 
to  give  title  even  to  one  acting  bona  fide,  and  without  notice 
of  the  bailee's  status."  (5  Cyc.  of  Law  &  Pr.  188;  Bache  v. 
Clarice,  13  L.  E.  A.  717,  note.)  The  mortgages  by  Day  to  the 
riato  Commission  Company  did  not  come  to  the  knowledge  of 
the  plaintiff  until  after  Day's  death.  This  act  on  the  part  of 
Day  was  inconsistent  with  the  bailment,  and  the  bailment  was 
thereby  terminated,  giving  plaintiff  the  right  to  the  immediate 
possession  of  the  sheep.  (5  Cyc.  of  Law  &  Pr.  205,  and  authori- 
ties there  cited.)     The  court  erred  in  holding  that  plaintiff  was 
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incompetent  to  testify  to  any  fact  occurring  before  the  death  of 
James  H.  Day.  This  ruling  was  based  upon  the  third  subdivi' 
sion,  section  5957,  Revised  Statutes.  It  will  be  noted  that  plain- 
tift  in  this  case  was  not  a  party  or  the  assignor  of  a  party 
in  an  action  against  an  administrator,  upon  any  claim  or  de- 
mand  against  an  estate.  The  action  by  plaintiff  was  against 
the  defendants,  Stoner  and  Post,  and  was  based  solely  upon  a 
claim  or  demand  made  against  these  defendants.  In  respect  to 
this  claim  the  administrator  of  the  estate  of  James  H.  Day  was 
not  a  necessary  party.  Upon  the  issue  thus  presented  no  judg- 
ment could  be  rendered  against  the  estate,  or  to  charge  a  trust 
upon  any  property  belonging  to  the  estate.  The  admission  in 
evidence  of  the  declaration  of  Day,  in  the  absence  of  the  plain- 
tiff, that  he,  Day,  was  the  owner  of  the  sheep,  was  manifest  error. 
The  declarations  were  made  in  Salt  Lake  City  while  the  sheep 
were  in  Idaho  or  Wyoming.  They  did  not  accompany  or  tend 
to  characterize  any  act  of  Day  pertaining  to  the  possession  of 
the  sheep.  They  constituted  no  part  of  the  res  gestae.  They 
were  not  made  in  disparagement  of  Day's  title  or  against  his 
interest.  They  were  self-serving  declarations  and  clearly  in- 
competent. (Starkie  on  Evidence,  65;  1  Eice  on  Evidence, 
420,  421;  Stephen's  Digest,  Evidence,  art.  28;  1  Greenleaf  on 
Evidence,  16th  ed.,  sees.  110,  149,  152.)  The  ruling  of  the 
court  excluding  evidence  on  the  part  of  the  plaintiff  of  the  ex- 
pense incurred  by  him  in  caring  for  the  sheep,  and  in  respect 
to  the  wool,  and  in  finding  against  plaintiff  for  the  gross  amount 
received  for  the  wool  cannot  be  sustained.  If  the  sheep  had  re- 
mained in  the  possession  of  the  defendants,  these  expenses  would 
have  devolved  upon  them.  At  least,  plaintiff's  claim  to  the  pos- 
session of  the  sheep  was  in  good  faith,  and  defendants  could  re- 
cover nothing  more  than  the  value  of  the  use  of  the  sheep  while 
they  were  in  the  possession  of  the  plaintiff.  Under  this  ruling 
plaintiff  was  clearly  entitled  to  credit  for  the  expense  of  keep- 
ing the  sheep  and  of  shearing  and  marketing  the  wool.  (5 
Wait's  Actions  and  Defenses,  499;  Allen  v.  Fox,  51  N.  Y.  567, 
10  Am.  Hep.  641;  Yam  die  v.  Kingsbury,  17  Kan.  195,  22  Ath. 
Eep.  282.) 
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The  judgment  appealed  from  was  rendered  October  30,  1903. 
The  appeal  was  taken  April  12^  1904,  and  was  from  the  judg* 
ment  alone.  More  than  sixty  days  had  elapsed  from  the  render- 
ing of  the  judgment  before  the  appeal  tiierefrom  was  taken* 
Therefore  this  court  cannot  review  the  evidence  or  the  excep- 
tions that  the  evidence  does  not  support  the  findings.  (Hev. 
Stats.,  sec.  4807,  subd.  1 ;  Brady  v.  LinOum,  5  Idaho,  732,  61 
Pac.  761.)  The  above  section  of  the  Revised  Statutes  was  bor- 
rowed from  the  Code  of  Civil  Procedure  of  California  (see  Deer- 
ing's  Code,  sec.  939),  and  has  uniformly  been  construed  by  the 
supreme  court  of  that  state  exactly  as  this  court  has  construed 
the  statute  to  mean.  (Curran  v.  Kennedy,  89  Cal.  98,  26  Pac. 
641;  Handley  v.  Figg,  58  Cal.  678;  Bettis  v.  Townsend,  61  Cal. 
333;  Domifiguez  v.  Mascotti,  74  Cal.  269,  16  Pac.  773;  Qreen^ 
wood  V.  Adams,  80  Cal.  74,  21  Pac.  1134.)  It  is  almost  the  uni- 
versal doctrine  in  the  code  states,  where  the  distinction  between 
law  and  equity  has  been  abolished,  that  an  appellate  court,  even 
when  the  appeal  is  taken  in  time  and  the  evidence  is  properly 
within  the  record,  will  not  disturb  the  findings  of  the  trial  court 
where  there  is  a  substantial  conflict  in  the  evidence.  Such  is 
the  Idaho  doctrine.  (See  Simons  v.  Daly,  9  Idaho,  87,  72  Pac. 
607;  Stuart  v.  Hauser,  9  Idaho,  63,  72  Pac.  719;  also  Robson  v. 
Colson,  9  Idaho,  215,  72  Pac.  951.)  There  is  no  dispute  that 
Cunningham  and  Day  entered  into  a  lease  in  January,  1896, 
and  that  Day  received  from  Cunningham  three  thousand  ewe 
sheep  thereunder.  But  we  contend  that  the  lease  expired  or  was 
supplanted  by  an  agreement  by  which  Day  became  simply  the 
debtor  of  Cunningham.  By  the  plain  provisions  of  this  lease 
appellant  remained  at  all  times,  so  long  as  they  were  alive,  the 
true  owner  of  the  ewes,  but  was  not  the  owner  of  their  increase; 
but  Day  became  the  owner  of  the  increase  and  was  obligated 
by  the  lease  to  ''pay  to  the  first  party  (Cunningham)  for  the 
use  and  rent  of  said  ewes,  nine  lambs  for  each  one  hundred  head 
of  said  ewes.'*  The  law  is  well  settled  that  the  increase  of  the 
female  of  livestock  belongs  to  the  owner  of  the  dam  at  the  time. 
The  only  exception  to  this  rule  is  where  the  dam  may  be  hired 
temporarily  for  a  term.    The  increase  during  the  term  belongs 
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to  the  usufructuary.  (Cobbey  on  Replevin,  sec.  398;  Kent's 
Commentaries,  360;  Edwards  on  Bailments,  sees.  369,  403; 
Williamson  v.  Daniel,  12  Wheat.  (U.  S.)  668,  6  L.  ed.  731 
(slave  mother  and  child) ;  PtUnam  v.  Wyley,  8  Johns.  432,  5 
Am.  Dec.  346;  Concklin  v.  Haven,  12  Johns,  314;  Maize  v. 
Bowman,  93  Ky.  205,  19  S.  W.  689,  17  L.  R.  A.  81;  White  v. 
Storms,  21  Mo.  App.  288;  Stewart  v.  Ball,  33  Mo.  164;  HazeU 
baker  v.  Ooodfellow,  64  111.  238.)  James  H.  Day  had  posses- 
sion of  all  these  sheep,  some  of  which,  it  is  admitted,  he  abso- 
lutely owned.  He  extended  mortgages  covering  the  entire  band 
to  the  Flato  Commission  Company.  This  company  was  inter- 
ested as  a  mOTtgagee.  For  his  own  benefit,  and  for  the 
benefit  of  the  mortgagee,  he  requested  the  Flato  Commission 
Company  to  take  care  of  the  sheep  and  furnish  the  necessary 
means  to  do  so.  While  the  commission  company  was  so  caring 
for  the  sheep  Day  died,  and  the  commission  company  sold  its 
mortgages  and  assigned  its  interest  to  the  respondents  Stoner 
and  Post  While  the  respondents  Stoner  and  Post  were  car- 
ing for  the  sheep,  in  a  sense  as  the  agents  of  the  owner,  that 
is,  protecting  the  property  of  the  estate  and  prederving  their 
security  until  they  could  enforce  their  claim  against  it  by  due 
process  of  law,  and  before  an  administrator  could  be  appointed, 
appellant  brings  this  action  against  the  respondent  Stoner  and 
Post,  knowing  that  they  did  not  claim  to  be  the  owners  of  the 
sheep.  The  administrator,  therefore,  was  not  only  a  proper 
party,  but  a  necessary  party  to  the  action.  (Cobbey  on 
Replevin,  sec.  1168;  McFadden  v.  Fritz,  110  Ind.  1,  10  N.  E. 
120;  Butler  v.  Rockwell,  14  Colo.  125,  23  Pac.  462;  Stuclcey 
V,  Bellah,  41  Ala.  700;  Wharton  on  Evidence,  sees.  466-468; 
Feller  v.  Feller,  40  Or.  73,  66  Pac.  468;  Yick  Kee  v.  Dunbar, 
20  Or.  416,  26  Pac.  276;  Joshua  Hendy  Machine  Works  v.  DU- 
Ion,  135  Cal.  9,  66  Pac.  960;  18  Ency.  of  PI.  &  Pr.  610.) 

SULLIVAN,  C.  J. — The  complaint  in  this  action  contains 
the  usual  averments  of  an  action  in  claim  and  delivery.  The 
action  was  brought  against  respondents  Stoner  and  Post  to  re- 
cover the  possession  of  three  thousand  five  hundred  head  of 
sheep^  which  sheep  had  formerly  been  in  the  possession  of  one 
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James  H.  Day,  now  deceased.  Subsequently,  at  the  request  of 
said  respondents,  the  court  ordered  that  the  respondent,  D.  W. 
Jones^  as  administrator  of  the  estate  of  said  Day,  be  made  a 
party.  Said  Jones,  as  administrator,  answered  the  complaint 
and  denied  that  the  appellant  was  the  owner  or  entitled  to  the 
possession  of  said  sheep  and  averred  that  said  sheep  belonged  to 
the  estate  of  his  intestate  Day.  The  action  was  tried  by  the 
court  without  a  jury  and  judgment  was  entered  in  favor  of  the 
respondents,  and  based  on  the  ground  that  said  sheep  belonged 
to  the  estate  of  said  Day  and  that  said  appellant  was  not  entitled 
to  the  possession  thereof.  The  judgment  was  entered  on  the 
30th  of  October,  1903,  .and  the  appeal  was  taken  on  twelfth  day 
of  April,  1904.  The  record  shows,  among  other  things,  the  fol- 
lowing facts:  That  the  appellant  was  the  owner  of  a  band  of 
sheep  consisting  of  about  three  thousand  head  of  ewes ;  and  on 
the  twenty-ninth  day  of  January,  1896,  he  entered  into  a  con- 
tract with  said  deceased  Day  whereby  he  leased  said  sheep  to 
Day  until  October  1,  1897,  on  certain  terms  and  conditions 
which  it  is  not  necessary  to  set  forth  further  than  that  the  lessee 
or  bailee  was  to  return  said  sheep  to  the  appellant  and  make 
good  out  of  the  average  of  the  lambs  of  said  ewes  the  losses 
of  said  sheep.  That  the  lessee  was  also  to  pay  for  the  use  of 
said  sheep  nine  lambs  on  the  hundred  each  year  and  one  and  one- 
half  pounds  of  wool  per  sheep.  That  on  October  1,  1897,  said 
Day  had  in  this  flock  of  sheep  three  thousand  one  hundred  head 
composed  of  said  ewes  and  their  lambs;  that  after  October  1, 
1897,  Day  continued  to  hold  the  sheep  on  the  terms  of  said 
lease,  recognizing  the  appellant  as  the  owner  of  the  sheep.  In 
the  years  1897, 1898, 1899  and  1901,  he  paid  the  money  received 
for  the  wool  rental  to  appellant  by  check.  In  October,  1899, 
Day  had  about  three  thousand  six  hundred  head  of  sheep  car- 
ried over  from  the  previous  year  and  about  two  thousand  lambs. 
During  the  trial  it  was  admitted  that  in  the  spring  of  1899 
the  terms  of  said  agreement  between  appellant  and  said  Day, 
deceased,  as  embodied  in  said  contract^  were  modified  by  the 
agreement  of  said  parties  to  the  extent  that  in  lieu  of  the  nine 
lambs  per  hundred  ewes,  and  wool  to  be  paid  by  James  H.  Day 
to  the  appellant  for  the  use  of  said  sheep  for  each  year,  said 
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Day  was  to  pay  an  annual  cash  rental  of  $1,800  for  the 
use  of  said  sheep.  It  is  contended  by  counsel  for  appel- 
lant that  said  sheep  were  held  under  the  original  lease  as 
modified  by  said  Day  until  his  death  on  April  14,  1903.  It  ap- 
pears that  in  September,  1901,  the  said  Day  had  about  five  thou- 
sand head  of  said  sheep  and  their  increase ;  it  also  appears  that 
in  June,  1901,  Day  bought  about  four  thousand  one  hundred 
head  of  Oregon  yearling  ewes ;  that  these  had  no  lambe  in  1901, 
and  that  a  few  of  them  had  lambs  in  1902,  and  that  there  were 
heavy  losses  among  said  Oregon  sheep  during  the  winter  of  1901- 
02.  In  September,  1902,  three  thousand  one  hundred  head  of 
said  Oregon  sheep  were  sold  to  one  Nebekar.  After  the  sale  of 
said  Oregon  sheep  there  remained  about  six  thousand  three 
hundred  head  of  sheep,  a  few  of  which  were  Oregon  sheep.  It 
appears  that  on  October  20,  1902,  and  again  on  January  24,  and 
February  23,  1903,  the  said  Day  executed  mortgages  upon  cer- 
tain sheep,  therein  described,  to  the  Flato  Commission  Com- 
pany; that  on  April  14,  1903,  said  Day  died  and  the  Flato  Com- 
mission Company,  by  its  agent,  took  possession  of  said  sheep. 
Soon  after  that,  the  commission  company  sold  the  mortgages 
and  the  indebtedness  secured  thereby  to  the  respondents 
Stoner  and  Post  for  the  sum  of  $9,000.  On  May  1,  1903, 
the  sheep  were  taken  possession  of  by  the  respondents  Stoner 
and  Post,  and  the  flock  at  that  time  consisted  of  four 
thousand  three  hundred  and  ninety-two  head,  including  eighty- 
three  bucks  and  two  hundred  and  seventeen  Oregon  ewes.  That 
was  the  number  of  sheep  at  the  commencement  of  this  action. 

The  sheriff,  under  the  writ  issued  in  this  suit^  took  posses- 
sion of  said  sheep  after  notice  to  the  respondents.  After  hold- 
ing the  sheep  five  days,  the  sheriff  turned  them  over  to  the  appel- 
lant, who  held  possession  until  the  trial  of  this  action.  While 
the  sheep  were  thus  held  they  were  shorn  of  their  wool,  which 
was  sold  by  the  appellant  for  the  sum  of  $2,497.18.  The 
court  entered  judgment  in  favor  of  the  respondents  for  the  re- 
turn of  the  sheep,  or  their  value,  and  for  $2,497.18,  the  value 
of  the  wool  shorn  from  the  sheep  and  costs. 

A  number  of  errors  are  assigned  and  are  discussed  under  six 
heads  by  counsel  for  appellant  in  his  brief.    Under  the  first 
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head  he  discusses  the  insuflBciency  of  the  evidence  to  support  the 
findings.  As  the  appeal  is  from  the  judgment  only  and  was 
taken  more  than  sixty  days  after  the  entry  of  the  judgment,  this 
court  is  precluded  by  the  provisions  of  section  4807,  Revised 
Statutes,  from  reviewing  the  evidence  to  ascertain  whether  it 
is  sufficient  to  support  the  findings  of  fact.  (See,  also,  Brady 
V.  Lineha/n,  6  Idaho,  732,  61  Pac.  761 ;  Moe  v.  Harger.  ante;  p. 
194,  77  Pac.  646.)  We  can,  therefore,  only  examine  the  assigned 
errors  of  law  on  this  appeal,  and  cannot  examine  the  evidence  to 
ascertain  whether  it  is  sufficient  to  support  the  findings  and 
judgment. 

Fnder  the  second  head  is  discussed  assignments  of  error  1,  7, 
8  and  12,  which  refer  to  the  action  of  the  court  in  not  permitting 
the  appellant  to  testify  to  any  matter  of  fact  occurring  before 
the  death  of  said  Day.  The  ruling  of  the  court  in  that  matter 
was  based  upon  the  provisions  of  subdivision  3,  section  6957  of 
the  Revised  Statutes,  which  subdivision  is  as  follows  and  pro- 
vides that  the  following  persons  cannot  be  witnesses,  .to  wit: 
'Tarties  or  assignors  of  parties  to  an  action  or  proceeding,  or 
persons  in  whose  behalf  an  action  or  proceeding  is  prosecuted, 
against  an  executor  or  an  administrator^  upon  a  claim  or  de- 
mand against  the  estate  of  a  deceased  person,  as  to  any  matter 
of  fact  occurring  before  the  death  of  such  deceased  person/' 
It  will  be  observed  that  this  is  an  action  in  claim  and  de- 
livery and  involves  the  right  to  the  possession  of  a  band  of  sheep 
and  was  commenced  by  the  appellant  against  the  respondents 
Stoner  and  Post,  and  is  based  solely  on  a  claim  or  demand 
against  them.  The  question  of  the  right  to  the  possession  of 
said  sheep  was  the  main  point  in  issue,  and  not  the  ownership 
of  said  sheep,  although  the  appellant  alleges  that  he  is  the 
owner. 

In  an  action  of  claim  and  delivery,  the  right  to  the  posses- 
sion of  the  property  is  the  main  issue.  And  while  counsel  for 
appellant  excepted  to  the  order  of  the  court  making  the  admin- 
istrator of  Day  a  party  defendant,  he  has  not  discussed  that 
exception  in  his  brief.  As  I  take  it,  said  administrator  may 
have  been  a  proper  party  to  this  action,  but  I  do  not  think  he 
was  a  necessary  party.    The  appellant  in  this  action  makes  no 
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claim  against  the  estate  of  Day,  and  while  the  respondents 
Stoner  and  Post  allege  that  they  are  the  assignees  of  a  claim 
against  the  estate  of  James  H.  Day  secured  by  mortgage  upon 
the  property  sought  to  be  recovered,  they  do  not  seek  any  relief 
against  the  estate  on  that  account  in  this  proceeding.  That 
being  true,  this  is  not  an  action  or  proceeding  against  the  exec- 
utor or  administrator  upon  a  claim  or  demand  against  the  estate 
of  a  deceased  person,  and  for  that  reason  the  appellant  is  not 
disqualified  as  a  witness  because  of  the  provisions  of  said  sec- 
tion above  quoted.  The  court  erred  in  refusing  to  permit  the 
appellant  to  testify  in  this  case. 

The  admission  in  evidence  of  the  declaration  of  Day  made 
in  the  absence  of  the  plaintiff  to  the  witness  Houtz,  to  the 
effect  that  he  was  the  owner  of  said  sheep,  and  the  affidavits 
of  said  Day  attached  to  the  mortgages  introduced  in  evidence 
in  which  he  declares  that  he  is  the  owner  of  the  sheep,  is  as- 
signed as  error.  It  is  contended  that  those  declarations  were 
self-serving  and  no  part  of  the  res  gestae,  and  that  they  did  not 
accompany  or  tend  to  characterize  any  act  of  Day  pertaining 
to  the  possession  of  the  sheep  and  were  made  in  Salt  Lake 
City,  state  of  Utah,  while  the  sheep  were  in  Idaho  or  Wyoming. 
While,  on  the  other  hand,  counsel  for  respondent  contend  that 
Day^s  possession  of  said  sheep  was  prima  facie  evidence  of  his 
ownership  and  that  said  declarations  are  a  part  of  the  res  gestae. 

The  general  rule  in  regard  to  a  party's  declarations  is  that 
such  declarations  are  competent  evidence  against  him  or  his 
representatives  and  cannot  be  adduced  by  or  in  favor  of  either. 
To  that  general  rule  there  appears  to  be  an  exception  which  is 
that  when  declarations,  qualifying  and  giving  character  to  an 
act  proper  to  be  given  in  evidence,  accompany  that  act,  they 
are  admissible,  whether  self-serving  or  not,  because  they  are  a 
part  of  the  res  gestae.  {McConnell  v.  Hannah,  96  Ind.  102.) 
We  have  many  decisions  that  recognize  that  exception.  In 
Reiley  v.  Haynes,  38  Kan.  259,  5  Am.  St.  Eep.  737, 16  Pac.  440, 
it  was  held  that  declarations  by  a  party  to  the  action  in  posses- 
sion of  personal  property,  as  to  her  ownership  thereof,  accom- 
panying some  principal  fact  which  they  serve  to  explain  and 
qualify  are  sometimes  said  to  be  a  part  of  the  res  gestae;  but 
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as  the  admissibility  of  such  declarations  is  an  exception  to  the 
general  rule,  that  the  declarations  of  a  party  are  not  competent 
evidence  in  his  own  behalf,  they  should  be  allowed  only  with  all 
the  limitations  and  restrictions  imposed  upon  them. 

In  Fellows*  Admr.  v.  Smith,  130  Mass.  378,  it  was  held  in 
an  action  by  an  administrator  against  a  widow  of  his  intestate 
for  the  conversion  of  certain  personal  property,  declarations  of 
the  intestate  that  the  property  was  not  his  are  admissible  for 
the  defendant,  and  the  statements  of  the  intestate  that  the 
property  was  his  are  inadmissible  for  the  plaintiff.  The  rule 
laid  down  in  that  case  appears  to  us  to  be  the  correct  rule  un- 
less, at  least,  it  clearly  appears  that  such  declarations  are  a 
part  of  the  res  gestae  and  not  made  for  self-serving  purposes. 
We  think,  under  the  facts  of  this  case,  the  court  did  not  err  in 
admitting  such  declaration. 

It  appears  that  while  the  appellant  was  in  the  possession  of 
the  said  sheep  after  they  were  delivered  to  him  by  the  sheriff, 
he  kept  them  for  some  time  and  during  that  time  they  were 
shorn  and  the  wool  sold  for  the  sum  of  $2,497.18.  And  the 
appellant  sought  to  show  the  expense  of  keeping  the  sheep  while 
they  were  in  his  possession  as  an  offset  to  the  claim  for  damages, 
and  the  court  refused  to  permit  him  to  do  so.  This  action  of 
the  court  is  assigned  as  error. 

It  is  contended  by  counsel  for  appellant  that  the  possession 
of  the  sheep  was  taken  in  good  faith  and  that  respondents  could 
not  recover  more  than  the  value  of  the  use  of  the  sheep  while 
they  were  in  the  possession  of  appellant,  and  that  appellant  is 
entitled  to  credit  for  the  reasonable  cost  of  keeping  the  sheep 
and  shearing  fhem  and  marketing  the  wool  as  an  offset  against 
the  value  of  the  wool,  and  cites  5  Wait's  Actions  and  Defenses, 
499,  Allen  v.  Fox,  51  N.  Y.  567,  10  Am.  Bep.  641,  and  Ymdle 
V.  Kingsbury,  17  Kan.  195,  22  Am.  Bep.  282.  In  the  first 
cited  authority  it  is  held  that  ''In  an  action  of  replevin  where 
the  property  has  a  usable  value,  the  value  of  such  use  during 
the  time  of  its  wrongful  detention  should  be  given,*'  and  'In 
the  absence  of  malice  or  aggravating  circumstances,  the  plain- 
tiff is  entitled  to  no  more  than  the  use  of  the  property  would 
have  been  worth  to  him  during  the  period  he  was  deprived  of 
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its  use  by  the  plaintiflf/'  (See  Barney  v.  Douglass,  22  Wis. 
464.)  In  the  case  of  AUen  v.  Fox,  the  question  of  the  proper 
measure  of  damages  in  cases  of  replevin  is  discussed  at  con- 
siderable length.  The  court  in  that  case  said  in  such  cases  if 
the  owner  recovered  the  interest  on  the  value  of  the  property 
from  the  time  he  was  deprived  of  it,  he  will  generally  have  a 
complete  indemnity  unless  the  property  has  depreciated  in 
value,  in  which  case  the  depreciation  must  be  added  to  the  in- 
terest on  the  value  taken  as  it  was  before  the  depreciation,  and 
the  two  items  will  furnish  the  amount  of  damages.  In  the  case 
of  Ya/ndle  v.  Kingsbury,  supra,  the  court  held  that  in  an  action 
of  replevin  where  the  property  in  controversy  has  a  usable  value, 
the  value  of  the  use  of  such  property  during  the  time  of  its 
wrongful  detention  may  be  recovered  as  proper  damages. 

In  an  action  in  replevin  where  the  property  sought  to  be  re- 
covered has  a  usable  value  and  that  value  amounts  to  more 
than  interest  on  the  value  of  the  property,  a  court  would  be 
justified  in  assessing  damages  for  the  amount  of  the  usable 
value  of  the  property  and  that  would  be  the  proper  measure  of 
damages,  and  not  interest  on  the  value  of  the  property.  And  I 
think  under  the  facts  as  shown  by  the  transcript,  if  the  respond- 
ents finally  recover  the  sheep  and  their  increase,  or  their  value, 
with  the  value  of  the  wool  shorn  from  the  sheep,  the  appellant 
would  be  entitled,  as  an  offset  thereto,  to  the  reasonable  cost  of 
shearing  the  sheep  while  they  were  in  his  possession,  and  mar- 
keting the  wool,  but  would  not  be  entitled  to  the  cost  of  keeping 
the  sheep  from  the  time  he  took  possession  of  them  to  October, 
30,  1903,  the  date  of  the  judgment  of  the  court  below;  but 
would  be  entitled,  as  an  ofiEset,  against  any  damages  recovered 
by  the  respondents,  to  the  reasonable  value  of  the  cost  of  keeping 
said  sheep,  if  he  has  kept  them  since  that  date  tmtil  the  termina- 
tion of  this  case  by  the  trial  court  after  this  decision,  as  it  would 
he  imjust  for  the  appellant  to  bear  the  expense  of  keeping  the 
sheep  while  correcting  the  errors  of  the  trial  court 

The  judgment  is  reversed  and  the  cause  remanded,  with  in- 
structions to  grant  a  new  trial.  Costs  of  this  appeal  are 
awarded  to  the  appellant 

Stockslager,  J.,  and  Ailshie,  J.,  concur. 
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ON  BBHSABINO. 
(January  25,  1906.) 

AILSHIE,  J. — ^After  a  rehearing  in  this  case  we  have  dis- 
cussed and  considered  the  entire  record  anew  and  have  decided 
that  the  conclusion  reached  by  ns  upon  the  former  hearing  is 
correct.  The  principal  contention  made  by  respondents  on  the 
rehearing  is  directed  against  that  part  of  the  original  opinion 
wherein  it  is  held  that  the  appellant  was  not,  by  reason  of  the 
provisions  of  subdivision  3  of  section  5957,  Revised  Statutes,  dis- 
qualified from  testifying  concerning  matters  occurring  prior  to 
the  death  of  Day.  Counsel  argue  that  since  the  court  holds  that 
Day^s  administrator  was  properly  brought  into  the  case  as  a  de- 
fendant, the  result  of  the  litigation  must  be  ilie  same  as  if  the 
action  had  been  originally  brought  against  the  administrator, 
and  that  the  same  rule  as  to  the  admission  of  the  evidence  of 
plaintiff  would  apply  in  either  case.  I  think  counsel  correct  in 
this  contention  and  after  what  examination  I  have  been  able  to 
make  on  the  subject,  I  am  inclined  to  the  belief  that  such  an 
action  as  this  against  an  administrator  is  not  a  "claim  or  de- 
mand^' against  an  estate  within  the  meaning  of  subdivision  3 
of  section  6967.  Where  plaintift  claims  ownership  and  right  of 
possession  and  the  administrator  denies  the  allegation  of  the 
complaint  and  claims  the  property  as  that  of  the  estate  repre- 
sented by  him,  the  issue  of  the  case  is  that  of  ownership,  and 
the  application  of  subdivision  3,  section  6967,  would  amount  to 
trying  the  right  of  property  between  the  two  litigants  with  the 
court  presuming  all  the  while  during  the  course  of  the  trial  that 
the  property  belongs  to  the  defendant.  Such  a  trial  would 
seem  extraordinary.  In  a  case  like  this  the  plaintiff  is  claim- 
ing nothing  from  the  estate;  he  is  only  pursuing  his  own  prop- 
erty, or  what  he  claims  to  be  his  own.  The  California  court  ap- 
pears to  have  uniformly  placed  this  construction  upon  their  stat- 
ute which  is  identical  with  ours.  {Paulson  v.  Stanley,  122  Cal. 
655,  68  Am.  St.  Sep.  73,  65  Pac.  605.) 

It  is  contended  by  respondents  that  Rice  v.  Rigley,  7  Idaho, 
115,  61  Pac.  290,  is  in  conflict  with  this  position.  The  members 
of  the  court  are  not  agreed  as  to  the  reasons  for  the  conclusion 
Idaho.  Vol.  10—36 
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at  which  we  have  arrived,  nor  are  they  agreed  as  to  the  distinc- 
tion, if  any,  to  be  drawn  between  this  and  the  Rice-Kigley  case- 
Of  course  it  will  be  noticed  that  this  case  belongs  to  a  different 
class  of  actions  and  looks  solely  to  the  title  and  right  of  posses- 
sion of  personal  property.  Por  the  reasons  jnst  stated  I  shall 
not  enter  upon  any  further  discussion  as  to  my  views  in  the 
case. 

The  judgment  of  the  lower  court  is  reversed  and  the  cause 
remanded,  with  instructions  to  grant  a  new  trial.  Costs 
awarded  to  appellant 

Stockslager,  C.  J.,  and  Sullivan,  J.^  concur. 


(January  21,  1905.) 

HEITMAN  V.  MORGAN,  Junaa. 

[79  Pac.  225.] 

JlJBT    PAlfEIy—QUASHUfO    QBDEB    Ain>    DdBOHAIOING    PAmCCr-^UIIIBDIO 

now — How  AcQunoED— ExoBBs  ov  Jubisdiotion— Rbhbdt  mt  Catr 

TIOSABI. 

1.  Where  no  appeal  has  been  taken  from  an  order  of  the  board 
of  comity  commissioners  in  selecting  and  listing  names  of  petsons 
to  serve  for  the  year  as  jurors  under  sections  3947  and  3948,  Be- 
vised  Statutes,  and  no  direct  attack  has  been  made  on  grounds  of 
fraud  in  the  selection,  the  district  court  is  without  jurisdiction  to 
quash  a  panel  and  discharge  a  Jury  <»  motion  of  the  prosecuting 
attorney  of  the  coimty  where  such  motion  is  not  made  in  any  cas« 
pending  and  no  litigant  is  complaining,  and  neither  the  commis- 
sioners nor  the  county  represented  by  them  are  made  parties  to 
the  proceeding. 

(Syllabus  by  the  court — Stockslager,  G.  J.,  diswntlng.) 

2.  For  the  correction  of  the  improper  exercise  of  such  excessive 
Jurisdiction,  the  writ  of  certiorari,  and  not  mandainue,  aifords 
the  proper  relief. 

(Syllabus  by  the  court — SuUivan,  J.,  dissenting.) 

ORIGINAL  application  in  this  court  for  a  writ  of  mandate. 
Petition  denied. 
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Charles  L.  Heitman^  pro  se,  files  no  brief. 

J.  H.  Wilson,  County  Attorney,  C.  W.  Beale,  John  B.  Goode, 
Earl  Saimders,  M.  A.  Folsom,  J.  L.  McClear,  A.  A.  Crane,  F. 
L.  Burgan,  Edwin  McBee  and  F.  C.  Jones,  for  Defendant, 
file  no  brief. 

AILSHIE,  J. — The  petitioner,  Charles  L.  Heitman,  an  attor^ 
ney  of  this  court,  and  an  elector  and  tajq)ayer  of  Kootenai 
county,  filed  his  application  in  this  court,  praying  tiiat  a  writ 
of  mandate  issue  out  of  this  court  to  Honorable  B.  T.  Morgan, 
judge  of  the  first  judicial  district  of  this  state,  commanding  him 
to  rescind  and  vacate  an  order  made  by  him  on  the  sixteenth 
day  of  November,  quashing  the  panel  of  jurors  returned  to  serve 
at  the  November  term  of  said  court,  in  and  for  Kootenai  county, 
and  to  forthwith  resummon  and  reconvene  such  jury  and  pro- 
ceed with  the  trial  of  cases  pending  in  said  court  An  alterna- 
tive writ  issued  December  3,  1904,  returnable  December  8tti, 
and  the  cause  was  thereafter  heard  upon  the  petition  of  the 
plaintiff  and  a  motion  of  defendant  to  quash  the  alternative 
writ  and  his  answer  and  return  to  the  writ. 

It  appears  that  at  the  regular  January,  1904,  meeting  of  the 
board  of  commissioners  of  Kootenai  county,  that  in  compliance 
with  the  provisions  of  sections  3947-3948,  Bevised  Statutes,  the 
board  selected  a  Kst  of  one  hundred  and  fifty  names  and  certi- 
fied the  same  for  jury  service  in  the  coimty  during  the  year 
1904.  From  this  order  there  does  not  appear  to  ever  have  been 
any  appeal  taken.  On  the  fourteenth  day  of  November,  1904, 
the  same  being  the  first  day  of  the  November  term  of  the  dis- 
trict court  in  and  for  Kootenai  county,  T.  H.  Wilson,  prosecutr 
ing  attorney  for  Kootenai  county,  appeared  before  the  court  and 
filed  his  affidavit  and  motion  praying  the  court  to  quash  the 
panel  and  discharge  the  jurors  simimoned  for  that  term  of  court. 
The  motion  was  based  upon  the  grounds  that  the  jury  list  for 
the  year  1904,  had  been  illegally  selected,  in  that  the  names  had 
not  been  taken  from  the  poll  list  as  required  by  the  Bevised 
Statutes,  but  that,  on  the  contrary,  the  commissioners  and  other 
county  officers,  met  at  Mr.  Heitman^s  office  prior  to  the  regular 
board  meeting  and  discussed  the  names  of  persons  they  consid- 
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ered  eligible^  competent  and  qualified  to  act  as  jurors  from  the 
different  portions  of  the  county,  each  and  all  of  the  persons  pres* 
ent  suggesting  names,  and  that  at  said  meeting  the  list  of  one 
hundred  and  fifty  names  were  made  out  and  thereafter  type- 
written by  a  stenographer  who  was  in  the  employ  of  the  plain- 
tiff, and  delivered  to  the  board  of  commissioners.  This  was 
substantially  the  grounds  of  the  motion.  At  the  time  the  mo- 
tion was  made  by  the  prosecuting  attorney  the  plaintiff  in  this 
case  appears  to  have  been  present  in  court,  and  without  citing 
any  person  to  appear,  or  making  anyone  a  party  to  the  pro- 
ceeding, the  court  proceeded  to  hear  the  matter  and  take  testi- 
mony from  numerous  witnesses  who  were  produced,  and  after 
the  hearing  made  his  order  sustaining  the  motion  and  quashing 
the  panel  and  discharging  the  jurors.  It  should  be  observed 
that  no  case  was  on  trial  or  called  for  trial  when  this  motion 
was  made,  and  no  case  had  been  set  for  trial,  and  that  this  mo- 
tion was  not  made  by  any  party  litigant  nor  in  any  case  pend- 
ing before  the  court. 

In  the  proceeding  below  there  seems  to  have  been  some  effort 
made  to  reflect  upon  the  action  and  conduct  of  the  plaintiff 
here,  Mr.  Heitman,  who  is  a  reputable  and  respected  attorney 
of  this  court,  and  we  deem  it  consonant  with  this  proceeding  to 
observe  that  there  is  nothing  in  the  record  that  characterizes  his 
conduct  other  than  that  of  an  honorable  and  upright  citizen  and 
lawyer. 

Sections  3947  and  3948,  Revised  Statutes,  provide  the  time 
and  manner  of  preparing  a  jury  list  for  the  district  court  in 
each  county  for  the  year.    Those  sections  are  as  follows : 

"Sec.  3947.  The  board  of  commissioners  of  each  county 
roust,  at  their  first  regular  meeting  in  each  year,  or  at  any  other 
meeting,  if  neglected  at  the  first,  make  a  list  of  persons  to  serve 
as  jurors  in  the  district  court  of  the  county,  for  the  ensuing  year. 

*'Sec.  3948.  They  must  proceed  to  select  and  list  from  the 
poll  lists  of  the  several  precincts  in  their  respective  counties, 
last  returned  to  the  clerk  of  their  board,  the  names  of  one 
hundred  and  fifty  persons  competent  to  serve  as  jurors;  and 
in  making  such  selection,  they  must  take  the  names  of  such  only 
as  are  not  exempt  from  serving,  who  are  in  possession  of  their 
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natural  faonlties^  and  not  infirm  or  decrepit^  of  fair  character^ 
of  approved  integrity,  and  of  sound  judgment;  provided,  that 
if,  in  any  of  the  counties,  the  county  commissioners  shall  not 
be  able  to  select  the  number  required  by  this  section,  for  jurors, 
they  may  select  a  less  number  and  the  highest  possible.^^ 

The  first  question  which  arises  for  our  determination  is 
whether  or  not  the  defendant  as  judge  of  the  district  court  had 
jurisdiction  and  authority  to  hear  and  determine  the  regularity 
and  legality  of  the  jury  list  and  panel  drawn  therefrom  at  the 
time  and  in  the  manner  he  assumed  to  act.  By  the  provisions 
of  section  1776,  Revised  Statutes,  as  amended  February  14, 
1899  (Sess.  Laws  1899,  248),  every  taxpayer  of  Kootenai  county 
was  afforded  the  right  of  appeal  from  the  order  of  the  board 
of  county  commissioners  in  selecting  and  listing  names  of  per- 
sons to  serve  as  jurors  for  the  year  1904  in  that  county.  In 
addition  to  the  right  of  appeal  granted  by  statute,  it  is  likely 
that  the  principles  of  equity  are  sufficiently  broad  and  elastic 
to  permit  of  a  direct  attack  on  that  order  on  the  grounds  of 
fraud.  In  either  case,  however,  the  commissioners  and  the 
county  represented  by  them,  should  be  brought  into  court  by  the 
regular  process  of  law.  There  is  no  more  presumption  in  favor 
of  one  official  than  another  when  it  comes  to  the  honest  and 
faithful  discharge  of  his  official  duties.  The  prima  facie  pre- 
sumption of  law  is  that  each  has  faithfully  discharged  his  duties. 
Here  neither  the  commissioners  nor  the  county  (the  citizens) 
represented  by  them  ever  had  their  day  in  court  This  was  a 
proceeding  sui  generis.  The  prosecuting  attorney,  who  is  by 
law  the  legal  adviser  of  the  board  of  commissioners,  was  the 
moving  party  before  the  district  court,  and  yet  it  does  not  ap- 
pear that  he  had  ever  called  the  matter  to  the  attention  of  the 
board  or  asked  them  to  vacate  their  order  and  make  and  file  a 
new  list.  Again,  it  is  shown  that  no  litigant  was  complain- 
ings and  no  person  whose  rights  or  interests  could  be  in  any  wav 
effected  by  the  action  of  this  jury  complained.  The  individual 
litigant  has  every  opportunity  of  testing  the  fairness  and  legal- 
ity of  the  jury  when  his  case  is  called  for  trial,  and  he  is  then 
provided  with  all  the  safeguards  necessary  for  his  protection 
and   attaining   the  ends  of   justice  (sections  4379,  7818  and 
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7819)^  and  this  is  available  to  the  state  as  well  as  yidividaals. 
We  are  clearly  of  the  opinion  that  the  defendant  judge  was  with- 
out jurisdiction  and  authority  to  make  the  order  complained  of 
at  the  time  and  in  the  manner  and  by  the  proceeding  in  which 
such  action  was  taken  and  order  made.  Jurisdiction  to  make 
such  order  cannot  be  acquired  in  an  62;  parte  manner.  Since  we 
have  concluded  that  the  action  taken  was  in  excess  of  the  juris- 
diction of  the  defendant  judge,  it  must  necessarily  follow  that 
the  writ  of  mandate  will  not  lie  and  that  the  remedy  is  by 
certiorari.     (Bev.  Stats.,  sec.  4962). 

There  is  another  reason  why  the  writ  of  mandate  as  prayed 
for  cannot  issue  in  this  case.  To  issue  the  writ  and  require  the 
trial  judge  to  resummon  the  jury  and  proceed  with  the  trial  of 
jury  oases  would  necessitate  the  continued  presence  of  the  judge 
ia  Kootenai  county,  while,  on  the  other  hand,  it  is  shown  that 
ih«  regular  term  of  district  court  was  called  to  convene  in  Sho- 
ehone  county  on  the  next  judicial  day  after  the  date  of  our 
hearing  this  applieation^  and  that  only  one  term  of  district  court 
has  been  held  in  Shoshone  county  for  the  year  1904.  The  is- 
Buance  of  the  writ  would  therefore  interfere  with  a  regular  term 
of  court  in  another  county  of  the  same  judicial  district  and  de- 
lay the  business  of  that  county,  and  possibly  deprive  the  coimly 
of  its  constitutional  right  to  two  terms  of  court  each  year 
(Const,  art  6,  sec  11).  The  alternative  writ  will  therefore  be 
quashed  and  the  petition  denied.    No  costs  awarded. 

SULLIVAN,  J.,  Concurring  in  Part  Only.— This  is  an  ap- 
plication for  a  writ  of  mandate  and  my  associates  hold  that  the 
plaintiff  has  mistaken  his  remedy,  that  his  remedy  was  by  writ 
of  review.  I  cannot  agree  with  them  in  that  conclusion.  The 
facts  are  quite  fully  stated  in  the  opinion  of  Mr.  Justice  Ail- 
shie.  The  plaintiff  prays  for  a  writ  of  mandate  commanding 
the  judge  of  said  court  to  rescind  and  vacate  an  order  made  by 
him  on  the  sixteenth  day  of  November,  whereby  he  quashed  the 
panel  of  jurors  returned  to  serve  for  the  November  term  of  said 
court  and  to  forthwith  resummon  and  reconvene  said  jury  and 
proceed  with  the  trial  of  cases  pending  in  said  court 

It  appears  that  the  petitioner  was  apprehensive  that  said 
November  term  of  court  would  pass  without  a  trial  of  any  of 
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the  jury  cases  on  the  calendar,  as  in  fact  it  did  so  pass.  The 
term  vas  commenced  on  the  tenth  day  of  Noyember,  1904,  and 
closed  on  the  following  twelfth  day  of  December,  without  a 
trial  of  any  of  the  jury  cases  on  the  calendar,  and  the  failure  to 
try  any  of  the  jury  cases  was  because  of  the  discharge  of  the 
panel  as  aforesaid.  It  is  a  part  of  the  history  of  the  state  that 
two  terms  of  said  court  are  held  in  said  county  each  year,  and 
one  had  been  held  in  the  month  of  April  prior  to  said  November 
term,  and  it  appears  that  unless  the  action  of  the  court  in  setting 
aside  said  panel  was  itself  set  aside,  no  jury  cai^es  would  be  tried 
for  perhaps  six  months  thereafter ;  and  as  section  18  of  article 
1  of  the  state  oonstitntion  provides  that  courts  of  justice  shall 
be  open  to  every  person  and  a  speedy  remedy  afforded  for  every 
injury  of  person,  property  or  character,  and  right  and  justice 
shall  be  administered  witiiout  sale,  denial,  delay  or  prejudice; 
it  would  appear  that  that  provision  of  said  section  providing 
that  a  speedy  remedy  shall  be  afforded  without  delay,  would 
be  violated  by  the  unauthorized  act  of  said  court  in  the  dis- 
charge of  said  jury.  The  record  of  the  proceedings  of  said 
court  in  quashing  said  panel  is  before  the  court  in  this  action, 
and  Ute  main  object  and  purpose  of  the  petitioner  was  to  com- 
pel the  court  to  rescind  said  order  and  to  proceed  without  delay 
and  try  the  jury  cases,  especially  criminal  cases,  that  were  on 
its  calendar  in  compliance  with  the  above  noted  provisions  of 
the  constitution. 

In  the  decision  of  this  case  the  court  holds  that  the  district 
court  exceeded  its  jurisdieti<m  in  discharging  said  panel,  and 
this  proceeding  was  brought  not  only  to  set  aside  that  unauthor- 
ized action  of  the  court,  but  its  main  object  or  purpose  is  to 
compel  tiie  court  to  proceed  with  the  trial  of  the  jury  cases  and 
not  continue  them  until  the  next  term  of  said  oourt  An  ap- 
plication for  a  writ  of  mandate  was  the  proper  proceeding,  and 
the  writ  should  have  been  granted.  The  action  of  a  oourt  upon 
an  application  for  a  writ  of  review  cannot  extend  further  than 
to  determine  whether  an  inferior  tribunal,  board  or  officer  has 
regularly  pursued  the  authority  of  such  trilnmal  or  board 
(Bev.  Stats.,  see.  4868.)  And  tiie  judgment  of  this  court  go- 
ing that  far  and  no  further,  would  not  give  the  plaintiff  the 
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relief  he  is  entitled  to  under  the  allegations  and  prayer  of  his 
petition.  The  court  had  discharged,  without  authority  of  law, 
the  jury  that  had  been  regularly  drawn  and  summoned,  which 
action  would  necessitate  the  continuance  of  the  jury  trials  for 
that  term,  and  the  main  object  and  purpose  of  this  action  was 
to  compel  the  judge  to  proceed  and  try  such  cases  without  un- 
necessary delay.  Under  a  writ  of  mandate  this  court  can  com- 
pel the  performance  of  an  act  which  the  law  especially  enjoins 
as  a  duty  resulting  from  an  office,  trust  or  station,  and  it  was 
the  plain  duty  of  said  court  under  the  provision  of  the  constitu- 
tion above  quoted,  and  the  law,  to  proceed  and  try  all  jury 
cases  on  the  calendar  that  the  parties  desired  to  have  tried  at 
that  term.  .  And  after  this  court  has  held  that  the  trial  court 
exceeded  its  jurisdiction  in  the  discharge  of  the  panel,  it  seems 
to  me  that  it  was  the  duty  of  this  court  to  issue  a  writ  of  man- 
date directing  the  trial  court  to  resummon  the  jurors  illegally 
discharged  and  to  proceed  with  the  trial  of  the  jury  cases  then 
on  its  calendar. 

In  Merrill  on  Mandamus,  section  46,  it  is  held  that  if  an  in- 
ferior tribunal  declines  to  hear  a  case  on  what  is  termed  a  pre- 
liminary objection,  and  the  objection  is  purely  a  matter  of  law, 
the  writ  will  issue  if  such  tribunal  has  misconstrued  the  law; 
and  the  author  there  states  that  most  all  of  the  authorities 
agree  that  if  a  tribunal  dismisses  a  case  under  the  mistaken  con- 
clusion that  it  has  not  jurisdiction,  its  action  will  be  reviewed 
by  writ  of  mandate,  and  it  will  be  compelled  to  try  the  case  or 
hear  the  matter.  In  this  case  upon  a  preliminary  objection  the 
panel  was  discharged,  and  as  a  resxdt  of  that  mistake  all  jury 
cases  were  continued  for  the  term,  and  this  court  having  held 
that  the  district  court  exceeded  its  jurisdiction  in  that  matter, 
it  should  have  been  compelled  by  mandate  to  resummon  the 
jurors  so  discharged  and  proceed  with  the  trial  of  the  jury 
cases,  and  the  qualifications  of  each  of  said  jurors  could  have 
been  then  and  there  determined.  By  a  writ  of  review  the  wrong 
of  which  the  plaintiff  complains  could  not  be  redressed,  as 
under  it  the  district  court  could  not  be  compelled  to  proceed 
without  delay  and  try  the  jury  cases  that  were  ready  for  trial 
at  that  term  of  court 
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In  People  v.  Judge,  22  Mkh.  493^  it  is  held  that  where  it 
WHA  shown  that  service  had  been  made  by  the  sheriff  and  the 
circuit  court  on  motion  ordered  such  s^rice  to  be  set  aside  as 
unauthorized  by  statute^  mandamtLS  would  be  granted  to  compel 
said  court  to  vacate  said  order.  In  the  case  at  bar  the  court 
made  an  order  not  authorized  by  statute  and  mandamvs  should 
be  granted  to  compel  the  court  to  vacate  said  ord^. 

In  People  v.  Judge,  69  Mich.  629,  26  N.  W.  694,  it  is  held 
that  a  decision  quashing  an  indictment  may  be  reviewed,  the 
only  question  being.  What  is  the  better  form  of  review?  That 
and  mandamus  was  held  the  most  appropriate  remedy.  So  in 
the  case  at  bar  the  question  is.  Which  is  the  most  appropriate 
remedy?  Beview  is  not,  because  the  wrong  complained  of  can- 
not be  completely  remedied  under  that  proceeding.  Ma/ndamv3 
is,  because  a  full  and  complete  remedy  may  be  given  by  that 
writ     (See  HUl  v.  Morgan,  9  Idaho,  718,  76  Pac.  323.) 

It  is  not  sufficient  to  say  that  the  issuance  of  the  writ 
of  mandate  might  interfere  with  the  right  of  Shoshone  county 
to  have  two  terms  of  court  during  the  year  1904  as  provided 
by  the  constitution,  as  the  rights  of  the  people  of  Kootenai 
county  to  have  two  terms  of  court  each  year  is  given  by  the 
same  provision  of  the  constitution. 

I  concur  in  the  conclusion  reached  by  Mr.  Justice  Ailshie, 
to  the  effect  that  the  court  had  no  jurisdiction  to  make  the 
order  discharging  said  panel,  and  dissent  from  the  conclusion 
that  certiorari  is  the  appropriate  remedy. 

STOCKSLAOEB,  C.  J.,  Concurring  in  Fart  and  Dissent- 
ing in  Fart. — I  concur  in  the  conclusion  reached  by  Mr.  Jus- 
tice Ailshie  in  so  far  as  he  says  the  proper  remedy  was  by 
certiorarL  I  do  not  concur  in  the  conclusion  reached  by  the 
majority  of  the  court  that  the  defendant  judge  exceeded  his 
jurisdiction  in  making  the  order  discharging  the  panel.  The 
presumption  that  all  ofBcers  discharge  their  duty  has  a  direct 
application  in  this  proceeding  to  the  commissionerB  of  the  county 
who  are  charged  with  the  selection  of  names  of  persons  to  serve 
as  jurors  for  the  ensuing  year.  From  the  showing  made  there 
can  be  no  question  but  that  their  desire  was  to  get  ncme  but 
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good,  reeponfflble  citizens  of  the  comity  for  jury  service.  The 
coiinty  attorney^  who  is  an  officer  of  the  court,  is  charged  with 
the  duty  of  aiding  the  court  in  the  discharge  of  its  every  duly 
as  well  as  protecting  citizens  in  both  civil  and  criminal  cases 
in  so  far  as  he  can  with  jurors  piDperly  and  legally  selected.  If 
lor  any  reason  he  believed  the  persons  in  attendance  were  dis- 
qualified from  service,  it  was  his  duty  to  call  such  fact  to  the 
attention  of  the  court.  This  he  did,  and  the  court,  after  an 
examination  of  the  facts,  discharged  the  panel.  I  do  not  think 
the  court  exceeded  its  jurisdiction  in  making  this  order.  One 
of  the  grave  responsibilities  inherent  in  the  trial  courts  is  to 
provide  legal  and  competait  jurors  for  the  trial  of  all  cb«8 
that  may  come  before  it,  and  when  the  judge,  after  the  enm- 
ination^  was  satisfied  that  the  jury  list  had  been  improperly, 
if  not  illegally,  selected  by  the  county  commissioners,  it  was 
his  legal  right,  as  well  as  his  duty,  to  remove  any  question  of 
the  legality  of  the  panel  by  pursuing  the  course  he  did.  As 
to  what  may  have  been  his  duty  after  the  panel  was  discharged 
has  nothing  te  do  with  the  legality  of  the  order  complained  of. 


(January  24,  1006.) 

WATSON  V.  MOLDEN", 
[79  Pac.  503.] 

VkRDICT  OF  THE  JtJBT  OoifCLUfllVB   WHUZC— FALSB  RBPBBSnfTATIOlfB^ 

reliakob  TbMBmr— Shabes  of  Stock  nr  as  Ikoobfobaxed  Canax. 
CoMPANT— -Kbsoitai.    Pbopbbtt--Statutb   OF    Fbauds*— Assioif- 

MBKTS  OF  EBROB  01TI.T  CONSn>EBED  WHKN. 

1.  Where  there  is  a  substantial  conflict  in  the  evidence  on  the 
material  iasues  involved,  the  verdict  of  the  jury  must  stand. 

2.  Where  M.  states  to  W.  that  certain  things  pertaining  to  the 
sale  of  shares  of  stock  in  a  canal  company  are  true,  also  facts 
pertaining  to  the  sale  of  his  interests  im  taertain  hods  are  tme, 
Mad  is  informed  by  W.  that  he  will  rely  upon  his  statemeatsi  and 
purdiasas  such  shaxes  of  stock  and  the  interest  of  M.  in  the 
land  wholly  relying  upon  the  representations  of  M.,  and  such  state- 
ments are  afterward  found  to  be  false  and  resulted  in  inducing 
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W.  to  piirchaae.    Held,  that  M.  must  respond  in  damages  for  his 
false  and  fraudulent  statements. 

3.  Where  it  is  shown  that  W.  is  a  stranger  and  unaccustomed 
to  the  wants  and  needs  of  water  for  irrigation  of  desert  land,  and 
M.  is  a  real  estate  dealer  accustomed  to  the  necessity  and  amount 
of  water  per  acre  for  the  irrigation  of  land  that  he  possesses  in 
person  by  entry  under  i^e  desert  land  laws  of  the  United  States, 
W.  may  rely  upon  the  statements  made  hy  M.,  especially  when 
he  Informs  M.  of  his  want  of  knowledge  and  information  per- 
taining to  suoh  lands  and  stock. 

4.  Certificates  of  shares  of  stock  in  an  incorporated  canal  or 
ditch  company  are  personal  property  under  the  provisions  of  sec- 
tion 2611,  Hevised  Statutes. 

5.  Einrors  will  not  be  considered  in  this  court  where  it  is  shown 
hy  the  record  that  the  matters  complained  of  were  not  raised  on 
like  motion  for  new  trial  and  urged  in  the  lower  court. 

(Syllabus  by  the  court.) 

APPEAL  from  the  District  Court  of  Bingham  County. 
Honorable  James  M.  Stevens^  Judge. 

Action  for  damages;  judgment  for  plaintiff,  from  which  and 
an  order  overruling  a  motion  for  new  trials  defendant  appeals. 
A£Srmed> 

The  facts  aare  stated  in  fhe  opinion. 

Chalmers  ft  Jones,  for  Appellant 

As  a  general  pfoposition,  no  reliance  can  be  placed  on  state- 
ments as  to  facts  which  are  obvious  or  of  which  the  defendant 
parfy  has  knowledge,  or  which  are  indefinite  or  suspicious,  or 
which  are  not  regarded  as  statements  of  fact,  ae  opinion,  trade 
talk,  etc.,  or  where  tiie  means  of  knowing  the  truth  are  at  hand 
and  it  could  be  known  by  exercising  the  diligence  of  an  ordin- 
ary prudent  man.  The  Idaho  court  in  stating  this  principle 
declana  that  in  eases  of  this  character  it  must  be  alleged  and 
proved  **That  plaintiff  was  fraudulently  induced  to  forbear  in- 
quiry as  to  the  truth  of  the  representations  of  the  defendant." 
Another  means  of  stating  the  doctrine  that  the  purchaser  has  no 
right  to  rdy  on  tiie  statements  of  the  vendor  concerning  mat- 
ters where  tiie  means  of  knowing  the  truth  are  open  to  both. 
The  plaintiff  relies  for  the  support  of  his  verdict  solely  upon 
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the  proposition  that  the  defendant  failed^  neglected  and  re- 
fused to  transfer  or  convey  to  him  the  amount  of  water  or  water 
right  which  he  agreed  to  convey.  The  evidence  as  to  what  the 
agreement  was  may  be  considered  somewhat  conflicting,  but  at 
any  rate  it  appears  to  have  been  wholly  verbal,  and  not  in  writ- 
ing. In  Idaho,  ditch  and  water  right  are  real  property.  (Idaho 
Eev.  Stats.,  sees.  2826,  6007,  6009,  subd.  6;  Ada  Co.  Farmers* 
Irr.  Co.  V.  Farmers'  Canai  Co,,  5  Idaho,  793,  51  Pac.  990,  40 
L.  B.  A.  485;  Hall  v.  Blackman,  8  Idaho,  272,  68  Pac.  19;  Mc- 
Qinness  v.  Stanfield,  6  Idaho,  372,  55  Pac.  1020.)  The  Idaho 
statute  making  such  a  contract  ^^invalid"  is  tantamount  to 
making  it  void.  {Dung  v.  Parker,  52  N.  T.  496,  497;Dunphy 
V.  Ryan,  116  U.  S.  495,  6  Sup.  a.  Rep.  486,  29  L.  ed.  703; 
Welch  V.  Whelpley,  62  Mich.  15,  4  Am.  St.  Rep.  810,  28  N.  W. 
676;  Wakefield  v.  Qreenhood,  29  Cal.  698.) 

P.  S.  Dietrich,  for  Respondent 

Even  when  a  statement  by  the  vendor  as  to  the  value  of  the 
property  is  in  question,  it  is  for  the  jury  to  say  whether  or 
not  the  statement  is  one  of  fact,  such  as  will  subject  the  vendor 
to  a  charge  of  fraud,  or  is  a  mere  expression  of  opinion  upon 
which  the  vendee  cannot  rely.  {American  Nat.  Bank  v.  Ham- 
mond, 26  Colo.  367,  55  Pac.  1090;  Cakes  v.  Miller,  11  Colo. 
App.  374,  66  Pac.  193;  Fargo  Coke  Co.  v.  Fargo  Oas  Co.,  4 
N.  D.  219,  69  N.  W.  1066,  37  L.  R.  A.  693;  Mead  v.  Bunn,  32 
K  T.  280;  Redding  v.  Wright,  49  Minn.  322,  51  N.  W.  1066; 
Ga:bot  V.  Christie,  42  Vt.  121,  1  Am.  Rep.  313;  Speed  v.  H6U 
lingsworth,  64  Kan.  436,  38  Pac.  497.)  In  view  of  the  recorJ 
in  this  case,  as  we  shall  see,  it  is  perhaps  unimportant  to  dis- 
cuss the  question  whether  or  not  the  property  to  be  conveyed 
wag  personal  property  or  real  estate.  We  concede  that  in  this 
jurisdiction  water  rights,  strictly  speaking,  are  classed  as  real 
estate;  but  in  the  transaction  under  consideration  it  is  clear  that 
the  property  which  the  defendant  contemplated  transferring 
was  personal  property.  It  is  agreed  that  the  water  right  was  to 
be  in  the  People's  Canal  and  Irrigation  Company,  a  corpora- 
tion. It  is  further  conceded  by  all  parties  that  such  water  rights 
were  and  are  evidenced  smply  by  the  capital  stock  of  the  corpor- 
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ation^  and  that  the  rights  were  transferred  solely  by  the  transfer 
of  certificate  of  stock,  in  the  ordinaay  mode  of  transferring  cor- 
poration stock.  Upon  any  theory  the  defendant  has  not  kept  the 
agreement  which  he  conceded  both  by  his  answer  and  testimony; 
that  is,  to  transfer  enough  water  for  eighty  acres.  (Idaho  Rev. 
Stats.,  sec.  2611 ;  Wells  v.  Price,  6  Idaho,  490,  56  Pac.  266.) 
This  court  has  repeatedly  recognized  an  oral  contract,  relating  to 
transfer  of  water  and  ditch  rights  as  binding  after  one  party 
thereto  has  performed.  {Male  v.  LeFltmg,  7  Idaho,  348,  63  Pac. 
108;  Deeds  v.  Stephens,  8  Idaho,  514,  69  Pac.  534;  Francis  v. 
Oreen,  7  Idaho,  668,  65  Pac.  362 ;  Stowell  v.  Tucker,  7  Idaho, 
312,  62  Pac.  1033;  Feeny  v.  Chester,  7  Idaho,  324,  63  Pac.  192.) 

STOCKSLAGER,  C.  J.— This  case  is  here  on  appeal  from 
the  judgment  of  the  district  court  of  Bingham  county,  and 
from  an  order  overruling  a  motion  for  a  new  trial.  It  seems 
that  appellant  in  June,  1902,  was  in  possession,  by  virtue  of  a 
desert  entry  under  the  United  States  land  laws,  of  two  hundred 
and  forty  acres  of  land  in  Bingham  county,  his  entry  bearing 
date  June  14,  1902.  It  is  alleged  in  the  complaint  that  on  or 
about  June  17,  1902,  defendant  (appellant  here)  showed  said 
lands  to  plaintiff  (respondent  here)  and  represented  to  plaintiff 
that  he  had  a  sufScient  water  right  for  said  lands,  and  would 
sell  to  plaintiff  all  his  right  and  interest  in  and  to  said  lands, 
together  with  a  good  and  sufficient  water  right,  at  the  rate  of 
one  inch  to  the  acre,  for  the  sum  of  $800;  that  at  said  time 
plaintiff  was  a  stranger  in  Idaho,  having  recently  come  from 
Iowa,  and  had  never  lived  in  or  had  any  experience  in  or  with 
a  country  where  irrigation  is  required  for  raising  crops,  and 
knew  nothing  about  the  amount  of  water  required  to  irrigate  an 
acre  of  land,  or  the  mode  of  irrigation,  all  of  which  was  well 
known  to  defendant  at  all  times  during  the  negotiations  relative 
to  the  transaction.  It  is  next  alleged  that  plaintiff  knew  noth- 
ing about  the  boundaries^  of  said  tract  of  land  and  relied  wholly 
upon  the  representations  made  by  defendant  in  pointing  out  the 
said  land  and  the  boundaries  thereof,  all  of  which  defendant 
well  knew;  that  defendant  represented  to  plaintiff  that  in  all 
probability  there  was  not  more  than  five  acres,  and  stated  posi- 
tively that  there  was  not  to  exceed  fifteen  acres,  at  most,  that 
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were  rough  or  rocky  or  incapable  of  practicable  irrigatioiL  That 
wholly  relying  upon  defendant's  representationa  that  there  was- 
not  to  exceed  fifteen  acres  of  waste  land  in  the  two  hundred  and 
forty  acres  described,  and  that  defendant  would  famish  with 
said  land  a  good  and  sufficient  water  right  for  said  land  in  the 
amount  of  two  hundred  and  forty  inches^  and,  being  induced 
thereby^  as  defendant  well  knew^  the  plaintiff  made  an  agree- 
xnent  with  defendant  to  purchase  the  defendant's  interest  in  said 
land,  including  said  water  right,  for  the  sum  of  $800,  and 
plaintiff  paid  to  defendant  said  sum  of  $800,  and  defendant 
assigned  to  plaintiff  defendant's  entry  of  said  lands  in  the 
United  Stat^  land  office,  and  deliyered  to  plaintiff  fourteen 
(14)  shares  of  the  capital  stock  of  the  People's  Canal  and  Ir- 
rigation Company,  a  corporation;  that  said  purchase  price  waa 
paid  to  defendant  before  said  stock  was  turned  over  to  plain- 
tiff by  defendant  That  in  order  to  induce  plaintiff  to  take 
said  stock,  defendant  represented  to  him  that  each  share  of 
stock  in  said  corporation  entitled  the  holder  thereof  to  the  use 
of  twenty-five  (25)  inches  of  water  from  the  canal  of  said  com- 
pany; and  the  defendant  further  stated  and  represented  that 
the  plaintiff  could  conduct  said  water  from  the  canal  of  said 
Canal  and  Irrigation  Company  to  the  said  lands  at  a  cost  of 
not  to  exceed  $50,  and  further  represented  that  he,  plaintiff^ 
would  have  the  right  to  conduct  said  water  through  what  ia 
known  as  the  American  Falls  Canal  and  Power  Company's  canal> 
which  lies  near  said  lands.  That  after  plaintiff  had  paid  the 
defendant  the  full  consideration  for  said  land  and  water  right, 
and  when  defendant  came  to  deliver  said  certificates  of  stock  for 
fourteen  (14)  shares  as  aforesaid,  plaintiff  objected  to  receiving 
the  same,  but  upon  the  assurance  of  the  defendant  that  said 
certificates  entitled  the  holder  to  the  use  of  water  considerably 
in  excess  of  two  hundred  and  forty  (240)  inches,  and  that  the 
same  represented  a  good  and  sufficient  water  right  for  said 
lands,  and  that  said  waters  could  be  conducted  through  the 
American  Falls  Canal  Company,  and  could  be  taken  from  said 
People's  canal  to  said  lands  at  an  expense  not  to  exceed  $50, 
plaintiff  being  a  stranger  and  wholly  ignorant  of  his  rights  fls 
a  holder  of  said  stock  and  wholly  relying  upon  said  representa- 
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tionfi  made  by  defendant^  as  defendant  well  knew,  received  said 
certificates  of  stock.  That  said  represeoitatioiis  by  defendant  to 
plaintiff  were  false  and  f randnl^it  and  were  knowingly  made  by 
the  defendant  for  tbe  putpose  of  inducing  plaintiff  to  make 
said  purchaae  and  pay  to  defendant  said  money,  and  were  un«- 
tme^  and  defendant  violated  his  agreement  with  plaintiff,  to 
wit:  At  least  seventy  (70)  acres  of  said  land,  instead  of  fifteen^ 
are  broken  and  rocky  and  are  waste  lands  and  practically  worth* 
lees.  That  tiie  fourteen  (14)  shares  of  stock  delivered  by  de- 
f^Btdant  to  plaintiff  as  evidence  of  the  water  right  for  said  lands 
de  not,  and  did  not,  entitle  the  holder  to  two  hundred  and 
forty  inches  of  water  or  any  amount  in  excess  of  one  hundred 
(100)  inches;  that  jdaintiff  is  informed  and  believes  that  said 
right  is  not  dear,  being  burdened  with  an  indebtedness,  in  that 
said  canal  company  owes  practically  over  $10,000,  secured  by 
mortgage  upon  its  canal  system  and  water  right,  and  that  said 
stock  is  assessable  to  pay  said  indebtedness,  and  that  the  rights 
of  the  holder  of  said  fourteen  (14)  shares  of  stock  are  sub- 
ject to  said  indebtedness  and  are  burdened  thereby.  That  the 
holder  of  said  stock  is  not  entitled  and  has  no  right  to  convey 
any  portion  of  the  water  represented  by  said  stock,  or  any 
water  in  the  People's  Canal  and  Irrigation  Company's  canal 
through  any  portion  of  the  canal  of  the  American  Falls  Canal 
and  Power  Company.  That  it  is  not  practicable  to  conduct 
water  from  the  People's  Canal  and  Irrigation  Company  to  any 
portion  of  said  lands,  for  the  reason  that  there  is  no  ditch  or 
canal  leading  from  said  main  canal  to  said  lands,  and  it  is 
financially  impossible  so  to  do;  that  is  to  say,  it  would  cost 
to  construct  a  lateral  ditch  from  the  canal  of  said  People's 
Canal  and  Irrigation  Company  to  said  lands  an  amoimt 
far  in  excess  of  what  a  water  right  could  possibly  be  worth, 
and  instead  of  costing  $50,  as  represented  by  defendant,  it 
would  cost  approximately  $2,000  to  conduct  said  waters  from 
the  point  where  plaintiff  would  have  a  right  to  receive  said 
waters  by  reason  of  the  fact  that  he  holds  said  stock  to  said 
land. 

Then  follows  an  allegation  that  by  reason  of  the  violation  by 
defendant  of  this  agreement  to  deliver  to  plaintiff  at  least  two 
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hundred  and  twenty-five  acres  of  irrigable  land,  and  a  good 
and  sufficient  water  right  to  the  amount  of  two  hundred  and 
forty  inches  measured  under  a  four-inch  pressure  at  a  point 
from  which  it  would  not  cost  to  exceed  $50  to  conduct  the  same 
to  said  lands,  plaintiff  has  been  damaged  in  the  sum  of 
$2,500.  That  in  order  to  amicably  compromise  and  adjust  this 
matter  with  defendant,  plaintiff  offered  to  rescind  said  contract 
of  purchase  and  deliver  back  to  defendant  said  lands  and 
water  stock  upon  condition  that  defendant  would  reimburse 
plaintiff  the  money  which  he,  plaintiff,  had  paid,  which  offer  was 
by  defendant  refused.  That  defendant  has  refused  to  make  any 
reparation  to  plaintiff  of  any  kind  and  has  refused  to  furnish 
or  turn  over  to  plaintiff  any  other,  greater  or  additional 
water  right  than  as  evidenced  by  said  shares  of  stock. 

Prayer  for  judgment  for  $2,500  damages  follows. 

A  demurrer  was  filed  to  this  complaint,  to  wit:  That  said 
complaint  does  not  state  facts  sufficient  to  constitute  a  cause  of 
action  against  the  said  defendant  On  May  25,  1903,  this  de- 
murrer was  overruled  by  the  court.  On  June  6, 1903,  defendant 
filed  his  answer  and  admits  that  he  showed  to  the  plaintiff  the 
lands  described  in  the  complaint,  but  that  it  was  at  the  special 
instance  and  request  of  plaintiff.  Denies  the  allegation  of  the 
plaintiff  as  to  representations  of  the  water  right  for  the, whole 
of  said  land  or  any  part  or  portion  thereof,  except  eighty  acres 
of  the  same,  or  that  he  had  any  water  right  whatever  for  said 
land  except  that  which  was  represented  by  the  fourteen  (14) 
shares  of  the  capital  stock  of  the  People's  Canal  and  Irrigation 
Company;  denies  all  the  allegations  as  to  the  sale  of  a  water 
right  in  excess  of  eighty  inches  to  go  with  said  land,  for  the 
sum  of  $800,  and  alleges  the  fact  to  be  in  this  respect  that  he 
did  promise  and  agree  to  sell  and  deliver  with  said  land  the 
fourteen  (14)  shares  of  capital  stock  aforesaid,  which  he  did 
then  and  there  sell  and  deliver  substantially  as  alleged  in 
the  complaint.  That  he  then  and  there  stated  to  the  plain- 
tiff that  in  his  opinion  and  belief  the  said  stock  represented  at 
that  time  about  eighty  inches  of  water  measured  under  a  four- 
inch  pressure  per  share,  and  that  the  water  values  of  said  stock 
would  probably  increase  thereafter  as  it  had  theretofore.    That 
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he  further  cautioned  and  adyised  plaintiff  that  before  complet- 
ing said  sale  and  purchase  he  should  go  and  see  the  secretary 
of  said  company  as  to  the  water  value  of  said  stocky  and  the 
possibility  and  practicability  of  obtaining  the  water  for  use 
upon  said  land. 

As  to  the  allegation  of  plaintiff's  experience  in  and  want  of 
knowledge  concerning  irrigation  and  placing  his  denial  on  that 
ground^  denies  that  allegation;  denies  positively  that  such  mat- 
ters last  mentioned  were  ever  known  to  defendant;  denies  all 
the  allegations  of  the  complaint  of  statements  alleged  to  have 
been  made  by  him  to  plaintiff  as  to  the  boundaries  of  the  land^ 
or  that  in  all  probability  there  were  not  more  than  five  acres^  or 
that  positively  there  were  not  to  exceed  fifteen  acres  at  most 
of  said  land  which  were  rough  or  rocky  or  incapable  of  irriga- 
tion. Alleges  the  fact  to  be  that  he  conducted  the  plaintiff  to 
and  upon  tiie  higher  portions  of  said  ground  and  pointed  out 
the  portions  which,  in  his  opinion  it  would  be  impracticable 
to  irrigate,  saying  nothing  whatever  as  to  the  number  of  acres; 
alleges  that  he  has  since  learned  that  it  is  feasible  and  practicable 
to  conduct  water  upon  and  irrigate  every  acre  and  smallest  le- 
gal subdivision  of  said  two  hundred  and  forty  acres  from  the 
ditches  and  canals  which  are  established  in  that  locality;  denies 
that  any  representations  whatever  made  by  defendant  to  plain- 
tiff were  false  or  fraudulent  for  any  reason  whatever;  denies 
that  the  shares  of  stock  transferred  to  plaintiff  entitled  the 
plaintiff  to  no  more  then  one  himdred  inches  of  water,  but  al- 
leges, as  stated  by  defendant  to  plaintiff  at  the  time,  they  rep- 
resented one  hundred  and  twelve  inches  of  water,  and  now  by 
reason  of  repairs  and  improvements  made  in,  upon  and  along 
said  People's  canal,  each  of  said  shares  entities  the  holder  to 
ten  inches  of  water  measured  under  a  four-inch  pressure.  As 
to  the  allegation  of  plaintiff  with  reference  to  the  $10,000  in- 
debtedness against  the  People's  Canal  and  Irrigation  Company, 
defendant  says  that  notwithstanding  the  fact  that  a  mortgage 
was  on  record  in  Bingham  county  showing  such  indebtedness, 
he  advised  and  notified  the  plaintiff  that  such  a  mortgage  ex- 
isted and  was  then  in  force,  for  the  said  sunu 
Idaho,  Vol.   10-37 
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AnsweTlng  the  allegation  that  plaintiff  upon  certain  condi- 
tions, to  wit,  the  return  of  the  $800  paid  by  plaintiff  to  the  de- 
fendant. Bays  that  under  the  general  government  of  the  United 
States  he  lost  end  forfeited  all  his  rights  and  privileges  to  en- 
ter land  under  the  public  land  laws,  except  the  right  of  home- 
stead entry. 

A  jury  trial  was  had  and  a  verdict  returned  in  favor  of  the 
plaintiff  for  the  sum  of  $435 ;  judgment  accordingly. 

A  large  number  of  assignments  of  error  are  enumerated  in 
the  record,  but  we  find  only  a  few  of  them  are  urged  in  appel- 
lant's brief.     Appellant's  counsel    earnestly    insists    that  "th«j 
verdict  is  not  supported  by  the  evidence.*'    In  his  brief  he  says : 
"There  is  a  direct  contradiction  of  Mr.  Watson's  uncorroborated 
testimony  by  Mr.  Madden  as  to  the  price  first  asked  for  the 
land."    An  examination  of  the  record  discloses  that  this  state- 
ment is  supported  by  the  evidence  contained  in  the  record,  and 
we  may  say  that  there  are  contradictions  on  nearly  every  ma- 
terial issue  submitted  to  the  jury.    Under  a  long,  well-estab- 
lished rule  of  this  court,  where  it  is  shown  that  the  case  was 
submitted  to  a  jury,  they  having  passed  upon  all  questions  of 
differences  as  to  the  facts  in  the  case,  the  trial  court  having  re- 
fused a  new  trial,  this  court  will  refuse  to  disturb  the  judgment 
on  this  ground.    The  reasons  for  this  conclusion  have  been  fre- 
quently discussed  by  this  court.  It  seems  to  me  that  all  the 
trouble  arising  over  this  question  grows  out  of  the  apparent 
diJBSculty  in   distinguishing  between   conflicting  evidence  and 
an  entire  lack  of  evidence  to  support  the  verdict  of  the  jury. 
Modem  decisions  are  almost  a  unit  in  holding  that  where  there 
is  a  substantial  conflict  in  the  evidence  upon  the  material  issues 
involved,  the  verdict  of  the  jury  should  not  be  disturbed  by  the 
appellate   court     On   the  other   hand,  it  is  equally  true  that 
where  the  record  fails  to  show  any  conflict  in  the  evidence  of  a 
substantial  character  and  on  the  material  issues,  and  it  is  also 
shown  by  the  record  that  there  is  not  sufficient  evidence  of  the 
above  character  to  support  the  verdict,  then  it  is  the  duty  of 
the  trial  court  to  disregard  the  verdict  by  granting  a  new  trial. 
If  that  court  fails  to  do  so  then  this  court  will  reverse  the  judg- 
ment and  order  a  new  trial.    This  question  being  disposed  of. 
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we  come  to  the  more  serious  qTiestion  urged  by  appellant,  to 
wit:  False  representations:  There  is  a  direct  and  radical  conflict 
in  the  evidence  on  this  issue  presented  by  the  complaint  oad  put 
in  issue  by  defendant's  answer,  plaintiff  testifying  to  certain 
conditions  and  statements  made  by  defendant  as  to  the  surface 
condition  of  the  land,  the  water  right  he  proposed  to  transfer  to 
go  with  the  land,  the  expense  of  getting  water  upon  the  land 
sufficient  for  its  proper  irrigation,  the  source  from  whence  said 
water  was  to  be  procured,  the  fact  that  he  was  a  stranger  in  the 
country  and  entirely  unaccustomed  to  the  proper  irrigation 
and  needs  of  the  desett  land  to  successfully  grow  crops,  and 
hence  wholly  and  entirely  dependent  upon  the  representations 
of  the  defendant  for  information  pertaining  to  all  these  ques- 
tions. 

The  defendant  with  equal  emphasis  testifies  that  he  made  no 
false  statements  to  plaintiff;  that  in  the  relinquishment  of  the 
desert  entry  to  the  lands  in  controversy  and  the  assignment  of 
the  shares  of  stock  in  the  "People's  Canal  and  Irrigation  Com- 
pany,'* he  did  all  he  had  agreed  to  do  for  the  consideration  of 
eight  hundred  dollars  paid  to  him  by  plaintiff.  That  the  jury 
passed  upon  this  question  in  dispute  by  the  respective  parties 
to  the  action  is  evidenced  by  the  instructions  of  the  court  The 
very  first  one  reads  as  follows : 

"Gentlemen  of  the  jury:  Ton  are  instructed  that^in  the  con- 
sideration of  the  testimcmy  in  this  case,  your  first  inquiry  should 
be.  What  was  the  agreement  of  the  parties  relative  to  the  trans- 
action of  the  sale  referred  to  in  the  pleadings  and  testified  to 
by  the  parties  themselves?  Upon  this  issue,  as  yon  will  have 
observed,  there  is  a  material  conflict  between  testimony  of  the 
parties,  and  it  will  be  your  duty  to  determine  from  the  testi- 
mony of  the  parties  and  all  the  surrounding  circumstances  in 
evidence  which  party  has  told  the  truth,  the  plaintiff  or  the  de- 
fendant" The  court  further  said  to  the  jury  in  this  instruc- 
'  tion  that  if  they  accepted  the  statements  of  the  defendant  as 
true  the  plaintiff  could  not  recover;  and,  on  the  other  hand, 
if  they  believed  the  plaintiff  had  truthfully  related  the  facts 
and  circumstances  surrounding  the  transaction,  he  was  entitied 
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to  recover  his  actual  damages.  From  the  quotation  marks  we 
only  give  the  subetance  of  the  instruction.  This  instruction 
was  certainly  fair  and  correctly  stated  the  law^  and  no  excep- 
tion was  taken  to  it  By  either  party.  It  seems  that  all  instruc- 
tions requested  by  either  party  were  given  by  the  court,  and 
we  find  no  exception  to  any  of  them  in  the  record,  hence  we 
conclude  that  so  far  as  the  law  of  the  case  was  concerned  both 
parties  were  satisfied. 

The  third  instruction  requested  by  defendant  and  given  by 
the  court  follows:  "The  jury  are  instructed  that  in  order  that 
the  plaintiff  may  avail  himself  of  the  action  of  fraud  set  up  in 
the  pleadings  in  this  case,  the  jury  must  believe  from  the  evi- 
dence, not  only  that  the  statements  and  representations  set  forth 
in  said  pleadings  were  made,  but  also  such  statements  and  rep- 
resentations were  false ;  that  they  were  made  with  intent  to  de- 
ceive and  defraud  the  plaintiff — ^that  the  plaintiff  was  induced 
thereby  to  enter  into  the  contract  and  that  he  has  sustained  dam- 
ages by  reason  thereof 

Counsel  for  defendant  requested  twenty  instructions,  all  of 
which  were  given  by  the  court  without  modification.  They 
covered  every  question  raised  by  the  pleadings,  and  were  cer- 
tainly not  unfavorable  to  the  defendant 

Counsel  for  appellant  cites  a  number  of  authorities  to  sup- 
port his  contention,  but  a  careful  examination  of  them  does 
not  support  him  in  all  he  claims  for  them.  He  cites  Brawn  v. 
Bledsoe,  1  Idaho,  746,  rendered  in  1879.  The  court,  in  stating 
what  the  complaint  must  allege,  says :  "1.  That  the  representa- 
tions made  by  defendants  were  false;  2.  That  defendants  knew 
them  to  be  false;  3.  That  they  made  them  with  intent  to  de- 
fraud plaintiff;  4.  That  such  representations  were  material 
and  not  matters  of  opinion;  6.  That  the  plaintiff  relied  upon 
such  representations  in  making  the  contract  or  doing  the  act 
from  which  such  damages  arose;  that  plaintiff  was  fraudulently 
induced  to  forbear  inquiry  tfs  to  the  truth  of  the  representa- 
tions made  by  defendant  It  seems  that  the  complaint  in  the 
above  case  was  deficient  in  all  these  particulars,  and  a  demurrer 
was  sustained  to  its  sufficiency.  There  is  no  comparison  in  the 
facts  of  the   above  case   and  the   one  at  bar.    In  the  Brown- 
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Bledsoe  ease  the  statements  were  in  reference  to  certain  mining 
properiy  and  were  easily  within  the  power  of  the  plaintiff  to 
ascertain.  It  involved  the  payment  of  $20,000  and  belonged  to 
that  class  of  transactions  that  depend  upon  an  examination  and 
report  of  an  expert 

Onr  attention  is  next  called  to  Frenzel  v.  Miller,  37  Ind.  1, 

10  Am.  Rep.  62  (decided  in  1871) ;  Bighy  v.  Powell,  25  Ga. 
244,  71  Am.  Dec.  168;  Commissioners  8,  J,  v.  Younger,  26 
Cal.  176;  Yeates  v.  Pry  or,  11  Ark.  58;  Dickson  v.  Richardson, 
16  Ark.  114;  Long  v.  Warren,  68  N.  Y.  426.  A  number  of 
other  cases  are  cited,  but  we  do  not  find  them  unanimous  or 
many  of  them  holding  that  under  the  facts  in  the  case  at  bar 
the  plaintiff  could  not  recover. 

In  American  Nat.  Bank  of  Denver  v.  Hammond,  25  Colo. 
367,  55  Pac.  1090,  the  fourth  clause  of  the  syllabus  says:  "False 
representations  are  actionable  only  when  relied  and  acted  upon.^* 
The  fifth  clause  says:  *The  question  whether  such  statements 
as  to  the  value  of  the  stock  were  mere  expressions  of  opinion, 
and  not  statements  of  fact,  was  for  the  jury.''     (Odkes  v.  Miller, 

11  Colo.  App.  374,  55  Pac.  193.) 

In  the  fourteenth  volume  of  American  and  English  Ency- 
clopedia of  Law,  120,  the  following  language  is  used  in  the 
text:  ''By  the  overwhelming  weight  of  authority,  ordinary  pru- 
dence and  diligence  do  not  require  a  person  to  test  the  truth 
of  representations  made  to  him  by  another  as  of  his  own  knowl- 
edge, and  with  the  intention  that  they  shall  be  acted  upon  if 
the  facts  are  peculiarly  within  the  other  party's  knowledge  or 
means  of  knowledge,  though  they  are  not  exclusively  so,  and 
though  the  party  to  whom  the  representations  are  made  may 
have  an  opportunity  of  ascertaining  the  truth  for  himself." 
A  long  list  of  authorities  are  collated  to  support  this  text. 
Again  at  page  122,  same  volume,  it  is  said :  "Some  of  the  courts 
and  many  individual  judges  have  gone  so  far  as  to  lay  down  the 
rule  broadly  that  a  person  is  entitled  to  relief  on  the  ground  of 
fraud  in  the  case  of  positive  false  representations,  intended  to 
be  relied  upon  and  to  deceive,  notwithstanding  he  had  a  present 
opportunity  of  discovering  that  the  representations  were  false, 
and  might  have  known  the  truth  by  proper  examination  and  in- 
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quiry,  and  notwithstanding  his  means  of  knowledge  were  equal 
to  those  of  the  other  party.  Though  there  are  decisions  to 
the  contrary,  this  view  is  supported  by  the  better  reason,  and 
is  in  accord  with  the  unmistakable  drift  of  opinion  as  shown 
by  the  later  cases.  This  doctrine  is  held  in  the  later  English 
cases.^'  This  text  is  also  supported  by  numerous  authorities. 
In  Fargo  Oas  &  Coke  Co.  v.  Fargo  Oas  &  Electric  Co.,  4  N. 
Dak.  219,  69  N.  W.  1066,  Mr.  Justice  Corliss,  after  discussing 
the  facts  and  the  law,  in  a  very  instructive  and  interesting  way, 
says :  "The  defendant  as  a  matter  of  law  had  a  right  to  rely  im- 
plicitly upon  the  statements  made  by  the  plaintiff  touching  the 
character  of  this  plant;  so  long  as  the  defendant  did  not  actually 
know  the  representations  to  be  fake  it  was  not  under  any  obliga- 
tions to  investigate  to  determine  their  truth  or  falsity.''  This 
action  involved  the  sale  of  the  Fargo  Gas  and  Coke  Company  to 
the  Fargo  Gas  and  Electric  Company.  Plaintiff  sued  for  balance 
on  the  contract.  Defendant  set  up  defense  of  partial  failure  of 
consideration  from  the  nondelivery  of  soine  of  the  property  pur- 
chased, and  also  a  counterclaim  for  damages  arising  out  of  the 
alleged  deceit  of  the  plaintiff  making  the  sale.  The  court,  after 
commenting  upon  numerous  authorities,  uses  this  very  strong 
and  pertinent  language :  "The  unmistakable  drift  is  toward  the 
doctrine  that  the  wrongdoer  cannot  shield  himself  from  liability 
by  asking  the  law  to  condemn  the  credulity  of  his  victim." 

See,  also.  Mead  v.  Bunn,  32  N.  Y.  280 ;  Redding  v.  Wright, 
49  Minn.  322,  61  N.  W.  1056;  Cabot  v.  Christie,  42  Vt.  121, 
1  Am.  Rep.  313;  Speed  v.  Hollingsworth,  64  Kan.  436,  38  Pac. 
497.  A  number  of  other  cases  are  cited  by  respondent,  all  tend- 
ing to  show  that  the  modem  authorities  have  relaxed  the  rule 
prevailing  in  the  earlier  cases  involving  a  settlement  of  this 
nauch  disputed  question.  It  is  diflBcult  to  establish  a  fixed  rule 
for  the  government  of  cases  of  this  character.''  It  is  seldom  that 
two  cases  are  found  with  the  same  state  of  facts  existing,  and 
the  rule  seems  to  be  that  each  case  is  dependent  upon  its  own 
particular  facts,  bearing  in  mind  at  all  times  that  the  law  does 
not  countenance  fraudulent  statements  or  misrepresentations 
made  for  the  purpose  of  deceiving  an  intending  purchaser.  If 
such  facts  are  shown  by  the  record  to  exist,  the  courts  will  re- 
fuse to  grant  him  relief  for  his  wrongful  acts. 
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It  is  next  urged  by  counsel  for  appellant  that  plaintiff  re* 
lies  for  the  support  of  his  yerdict  solely  upon  the  proposition 
that  the  defendant  failed^  n^lected  and  refused  to  transfer  or 
convey  to  him  the  amount  of  water  or  water  right  which  he 
Agreed  to  convey.  He  says  '^that  the  transfer  was  only  verbal 
and  not  in  writing/'  He  further  says :  "The  case  is  thus  brought 
manifestly  within  the  statute  of  frauds/*  and  cites  section  2826, 
Sevised  Statutes,  to  show  that  "in  this  state  a  ditch  and  water 
right  are  real  property/'  It  is  true  that  this  court  in  a  number 
of  decisions  has  held  that  a  ditch  and  water  right  are  real 
property.  In  Ada  Co.  Farmers*  Irr.  Co.  v.  Farmers'  Canal  Co., 
5  Idaho,  793,  51  Pac.  990,  40  L.  R.  A.  485,  the  court  held 
that  ^TTnder  the  provisions  of  section  2825,  Sevised  Statutes, 
possessory  rights  to  ditch  and  water  rights  are  real  property 
or  real  estate.'* 

In  McOinness  v.  Stanfield,  6  Idaho  (Hash.),  372,  55  Pac. 
1020,  the  question  before  the  court  was  the  suflBciency  of  a  ver- 
bal sale  of  a  ditch  and  water  right.  The  same  was  true  in  Hall 
V.  Blachman,  8  Idaho,  272,  68  Pac.  19.  None  of  these  actions 
involved  stock  representing  water  in  a  canal  company.  All  that 
can  be  said  in  support  of  appellant's  contention  is  that  after  pur- 
chasing the  stock  of  the  canal  company,  completing  a  lateral 
ditch  and  turning  the  water  into  the  ditch  (under  the  above  de- 
cisions) would  make  the  ditch — ^hence  the  water — ^real  estate. 
All  that  defendant  attempted  to  sell  or  that  plaintiff  believed 
he  purchased  was  so  many  shares  of  stock  in  a  canal  company, 
which  passes  by  assignment  and  delivery.  This  being  true  the 
property  sold  was  only  personal  property. 

In  Wells  V.  Price,  6  Idaho,  490,  66  Pac.  266,  this  court  held 
that  an  attachment  of  land  upon  which  water  was  being  used 
from  a  certain  irrigating  ditch,  the  defendant  owning  certain 
shares  of  stock  in  the  corporation  owning  the  ditch,  the  ditch 
or  canal  did  not  include  the  shares  of  stock. 

Section  2611,  Eevised  Statutes,  seems  to  settle  the  question 
as  to  the  status  of  the  property — "shares  of  stock  in  a  corpora^ 
tion."  It  says:  ''Whenever  the  capital  stock  of  any  corpora- 
tion is  divided  into  shares  and  certificates  therefor  are  issued, 
«uch  shares  of  stock  are  personal  property  and  may  be  tran*- 
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ferred  by  indorsement  by  the  signature  of  the  proprietor  or  Eis 
attorney  or  legal  representative  and  delivery  of  the  certificate/' 

Counsel  next  urges  that  the  bar  of  the  statute  of  frauds  can 
be  taken  advantage  of  under  a  general  denial  of  the  contract, 
and  cites  authorities.  It  is  not  necessary  to  pass  upon  this 
question  in  this  case  with  the  record  before  us.  Neither  in 
lie  motion  for  a  new  trial  nor  the  specifications  of  error  do 
we  find  the  attention  of  the  lower  court  directed  to  this  ques- 
tion. Specification  36  is  "that  the  verdict,  decision  and  judg- 
ment together  are  against  the  law."  Speaking  of  this  specifi- 
cation counsel  for  respondent  well  says:  "Such  a  specification 
is  in  law  no  specification  at  all.  It  points  out  nothing  and  ia 
xmiversally  held  to  be  ineflPective  as  a  specification.'* 

Other  errors  are  assigned,  but  in  our  view  of  the  case  it  is 
xmnecessary  to  consume  further  time  in  discussing  them.  The 
jury  passed  upon  the  controverted  facts  with  a  large  amount  of 
conflicting  evidence  before  it,  and  found  for  the  plaintiJBf,  and 
we  find  no  error  in  the  ruling  of  the  court  as  to  the  law  of  the 
case. 

The  judgment  is  afl&rmed.     Costs  awarded  to  respondent 

Ailshie,  J.,  and  Sullivan,  J.,  concur. 


(January  26,  1005.) 

ERCANBRACK  v.  FARIS. 
[70  Pac.  817.1 

CJONSTBUCTION  OF  CONTRACT. 

1.  Where  E.  &  Co.  enter  into  a  written  contract  with  C.  &  Son 
A^  Co.  to  complete  a  certain  grading  contract^  and  it  is  shown  that 
C.  &  Son  &  Co.  haye  partially  completed  the  contract  before  aa« 
signment  to  E.  &  Co.,  and  under  the  terms  of  the  original  con* 
tract  of  C.  &  Son  &  Co.  with  another  that  ten  per  cent  of  the 
contract  price  shall  be  retained  until  the  final  completion  of  the 
works,  held  that  the  words  "hereafter  accruing"  reserves  to  C.  & 
Son  &  Co.  the  ten  per  cent  earned  at  the  time  of  the  assignment 
of  the  contract. 

(Syllabus  by  the  court) 
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APPEAL  from  District  Court  of  Ada  County.  Honorable 
George  H.  Stewart,  Judge. 

Judgment  for  plaintiff^  from  which  defendants  appeal.  Be- 
yersed. 

Ira  E.  Barber  and  W.  E.  Borah,  for  Appellants,  cite  no  au- 
thorities in  their  brief  upon  the  point  decided. 

Richards  ft  Haga,  for  Bespondents,  cite  no  authorities  not 
found  in  the  opinion  on  petition  for  rehearing. 

STOCKSLAGEB,  C.  J.— The  plaintiffs  (appellants)  com- 
menced this  action  in  the  district  court  to  recover  the  sum  of 
$2,925.35,  together  with  interest  from  March  21,  1903.  They 
allege  that  they  are  copartners  doing  business  as  C.  F.  Ercan- 
brack  ft  Co.,  and  that  the  defendants,  A.  W.  Faris  and  F.  S. 
Kesl,  are  copartners  doing  business  as  Faris  ft  Kesl.  Then 
follows  an  allegation  that  on  or  about  the  fifteenth  day  of 
April,  1902^  defendants  entered  into  a  certain  contract  with  D. 
W.  Catts,  H.  B.  Catts  and  G.  H.  Harvey,  doing  business  as 
D.  W.  Catts  ft  Son.  A  copy  of  this  contract  is  made  a  part 
of  the  complaint  and  marked  exhibit  "A.*' 

The  fourth  allegation  is  that  on  the  twenty-eighth  day  of 
July,  1902,  plaintiffs  entered  into  a  contract  with  defendants 
and  said  D.  W.  Catts  ft  Son.  A  copy  of  this  contract  is  also 
made  a  part  of  the  complaint,  marked  exhibit  "B.^'  Then  fol- 
lows an  allegation  that  by  and  with  the  consent  of  defendants, 
on  the  eighth  day  of  October,  1902,  plaintiff  and  said  D.  W. 
Catts  ft  Son,  G.  H.  Harvey  and  G.  P.  Bowman,  under  the  firm 
name  of  D.  W.  Catts  ft  Son  &  Co.,  entered  into  a  certain  writ- 
ten contract,  a  copy  of  which  is  made  a  part  of  the  complaint, 
marked  exhibit  ''C.*' 

The  fifth  allegation  is  that  on  or  about  the  twenty-first 
day  of  March,  1903,  there  was  a  general  balance  of  $1,126.60 
due  and  owing  from  defendants  to  plaintiffs  on  account  of  sup- 
plies furnished  and  money  advanced  xmder  the  terms  of  said 
contracts,  marked  exhibits  "A"  and  ''B/' 

For  a  second  cause  of  action  plaintiffs  allege  that  pursuant 
to  the  terms  of  the  contract  marked  plaintiffs'  exhibit  "C," 
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said  plaintiffs  performed  all  the  remaining  works  to  be  per- 
formed by  said  D.  W.  Catts  &  Son  nnder  the  terms  of  the  con- 
tract marked  exhibit  ^'A/'  and  so  completed  the  same  on  the 
twentieth  day  of  January,  1903,  and  receiyed  from  defendants 
final  estimate  of  such  work.  That  by  reason  of  such  work  so 
performed  by  plaintiffs  and  numerous  partial  payments  made 
by  defendants  therefor  as  said  work  progressed,  there  was  on 
the  twenty-first  day  of  March,  1903,  a  general  balance  of  $1,- 
795.75  due  and  owing  from  said  defendants  to  plaintiffs.  Thai 
follows  demand  for  judgment  for  the  sum  of  $2,925.35,  with 
interest  from  March  21,  1903. 

Defendants  answering  the  first  cause  of  action  In  the  com- 
plaint deny  all  the  allegations  as  to  the  indebtedness  as  therein 
stated.  Answering  the  second  cause  of  action  defendants  ad- 
mit all  the  allegations  of  the  complaint  excepting  as  to  amount 
of  indebtedness  due  from  defendants  to  plaintiffs,  which  they 
say  is  $903.61,  and  which  amount  they  offered  in  writing  the 
day  and  time  it  became  due  upon  plaintiffs  giving  a  written 
release  and  discharge  from  all  liabilities  growing  out  of  said 
grading  contract 

From  the  brief  of  appellants  we  gather  the  facts  in  this  case 
to  be  as  follows:  Defendants  had  a  contract  to  perform  cer- 
tain works  upon  what  is  known  as  the  Leamington  cut-off  for 
the  Oregon  Short  Line  Eailway  Company;  that  defendants, 
as  such  contractors,  entered  into  a  contract  with  D.  W.  Catts, 
H.  E.  Catts  and  G.  H.  Harvey  to  do  a  certain  portion  of  the 
work.  Thereafter  said  subcontractors,  Catts  &  Co.,  entered  into 
an  agreement  with  plaintiffs  to  the  effect  that  Faris  &  Kesl 
was  to  pay  plaintiffs  the  amount  of  time  checks  issued  by  Catts 
&  Co.  during  the  month  of  June,  1902,  amounting  to  $896.30, 
and  that  Ercanbrack  &  Co.,  in  consideration  thereof,  was  to 
furnish  Catts  &  Co.  the  necessary  groceries  and  provisions  to 
carry  on  the  work  and  to  take  care  of  the  pay-rolls  of  Catts  & 
Co.  In  this  contract  Faris  &  Kesl  joined.  This  is  the  con- 
tract on  which  plaintiffs  base  their  first  cause  of  action.  There- 
after, and  on  the  eighth  day  of  October,  1902,  the  plaintiffs 
entered  into  a  contract  with  Catts  &  Co.  to  the  effect  that  the 
plaintiffs  herein  purchased  the  entire  outfit  of  Catts  &  Co.  and 
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agreed  in  said  contract  to  complete  the  contract  of  Catts  &  Co., 
and  were  to  have  all  compensation  thereafter  accruing  under 
said  contract  of  Catts  &  Co.  with  Paris  &  Kesl.  This  contract 
is  plaintiJBfs'  exhibit  "C."  We  will  quote  enough  of  this  con- 
tract to  show  the  relative  claims  of  the  parties  under  it.  It 
says: 

**Whereas  second  parties  became  and  are  justly  indebted  and 
owing  to  first  parties  in  the  sum  of  $9,367.40,  and  whereas  at 
band  for  said  sum  the  second  parties  have  this  day  sold  and 
delivered  to  first  parties  certain  chattels  and  property  consist- 
ing of  a  camping  and  grading  outfit  with  tents  and  stores  at 
work  upon  the  Oregon  Short  Line  Railway,  near  said  Silver 
City,  more  particularly  described  in  a  certain  bill  of  sale  of 
even  date  herewith  by  said  second  parties  and  made,  executed 
and  delivered  to  first  parties,  and,  whereas,  said  second  par- 
ties have  partially  completed  a  contract  for  grading  a  certain 
portion  of  the  roadbed  of  said  railway  under  the  direction  of 
Paris  &  Kesl. 

'^Now,  therefore,  these  presents  are  to  witness  that  first  par- 
ties shall,  with  said  property,  complete  and  finish  said  grading 
contract  according  to  the  terms  thereof  and  shall  collect  from 
said  Paris  &  Kesl  all  compensation  therefor  hereafter  accruing, 
and  shall  apply  said  compensation  so  collected  as  follows.*' 

The  diflBculiy  seems  to  be  to  ascertain  the  true  meaning  of 
the  words  ''hereafter  accruing*'  as  used  in  the  contract.  Or- 
dinarily, it  seems  to  me  that  the  word  'Tiereafter**  has  a  dis- 
tinct meaning  in  our  language  and  pertains  to  something  that 
will  occur  in  the  future.  ^'Accrue,"  as  defined  by  Webster,  is 
^'Something  that  accrues  to  or  follows  the  property  of  another." 
He  defines  'Tiereafter*'  as  **A  future  existence  or  state;  in  time 
to  come  or  some  future  time  or  state.*'  It  seems  to  me  under 
the  conditions  existing  in  this  case  and  the  reasons  for  the  con- 
tract— exhibit  *'C" — there  should  not  be  much  diflBculty  in  as- 
certaining what  the  words  *1iereafter  accruing"  were  intended 
to  convey.  D.  W.  Catts  &  Son  &  Co.  disposed  of  their  grading 
outfit  to  the  plaintiflfs  in  this  action,  plaintiffs  agreeing  to  com- 
plete the  work  then  in  progress  under  a  contract  between  D.  W. 
Catts  &  Son  &  Co.  with  defendants  Paris  &  Kesl.    Under  all  the 
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contracts  only  ninety  per  cent  of  the  contract  price  was  to  be 
paid,  ten  per  cent  being  retained  until  the  work  should  be  finally 
completed  and  accepted  by  the  designated  ofiicer  of  the  rail- 
way company.  It  is  stated  in  exhibit  **C^^  that  said  parties — 
meaning  D.  W.  Catts  &  Son  &  Co. — ^have  partially  completed  a 
contract  for  grading  a  certain  portion  of  the  roadbed  of  said  rail- 
way. Then  follows  the  obligation  of  the  plaintiffs  in  this  ac- 
tion, to  wit:  ^^Respondents  have  to  complete  and  finish  said  grad- 
ing contract  according  to  the  terms  thereof,  and  shall  collect 
from  said  Faris  &  Kesl  all  compensation  therefor  hereafter  ao 
cruingf*  etc.  If  D.  W.  Catts  &  Son  &  Co.  intended  appellants 
to  convey  to  respondents  the  ten  per  cent  theretofore  earned  and 
retained  by  the  original  contract,  exhibit  "A/*  where  was 
the  necessity  for  the  words  in  the  contract^  exhibit  *'C,^' 
^Tiereaf ter  accruing'^  ?  If  it  was  the  intention  that  this  ten  per 
cent  was  to  go  with  the  contract,  the  natural  and  reasonable 
language  of  the  contract  would  have  been,  "All  compensation 
earned  or  accruing  under  the  contract.^'  As  we  construe  the 
words  'Tiereafter  accruing,'^  they  were  inserted  in  the  contract 
for  the  express  purpose  of  retaining  for  D.  W.  Catts  &  Son  & 
Co.  the  money  theretofore  earned,  the  plaintiffs  only  to  have 
such  benefits  of  the  assigned  contract  as  they  earned  from  the 
time  they  assumed  control  of  the  works. 

The  word  "therefor*^  as  used  in  this  contract,  we  think,  serves 
to  explain  the  intention  of  the  parties  to  it.  Webster  defines 
the  meaning  of  this  word  to  be  "for  that,  or  this,  or  it.*'  As 
used  in  the  contract,  we  construe  it  to  refer  only  to  work  to  Be 
performed  by  the  respondents  under  the  contract,  and  has  no 
application  to  work  already  performed  by  appellants  under  the 
contract 

It  is  conceded  that  the  only  question  before  us  for  determina- 
tion is  the  construction  of  the  contract,  exhibit  "C'  For  this 
reason  we  do  not  pass  upon  the  other  assignments  of  error. 
The  judgment  is  reversed  with  costs  to  appellants. 

Ailshie,  J.,  and  Sullivan,  J.,  concur. 
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ON  PETITION  FOR  REHEARING. 
(March  9,  1905.) 

AILSHIE,  J. — The  respondents  have  filed  their  petition  for 
a  rehearing  in  this  case,  in  which  they  urgently  insist  that  the 
court  has  not  given  that  clause  of  the  .contract  discussed  in  the 
original  opinion  a  proper  interpretation  and  construction.  The 
question  most  seriously  urged  is  that  the  meaning  given  to  the 
words  'Tiereafter  accruing''  is  not  approved  by  the  leading  and 
recognized  lexicographers,  nor  has  it  received  judicial  sanction 
where  the  same  has  come  under  the  consideration  of  the  courts. 
The  sentence  which  has  caused  so  much  discussion  and  contro- 
versy in  this  case  is  quoted  in  the  original  opinion,  and  is  as 
follows :  "Now,  therefore,  these  presents  are  to  witness  that  first 
parties  shall,  with  said  property,  complete  and  finish  said  grad- 
ing contract  according  to  the  terms  thereof  and  shall  collect 
from  said  Faris  &  Kesl  all  compensation  therefor  hereafter  ac- 
cruing, and  shall  apply  said  compensation  so  collected  as  fol- 
lows .'' 

We  shall  analyze  this  sentence  briefly  for  the  purpose  of  ascer- 
taining, if  possible,  the  literal  meaning  thereof  within  the  usu- 
ally accepted  definitions  of  the  language  employed.  "There- 
for,'*  as  used  immediately  following  the  word  "compensation,'' 
evidently  refers  back  to  the  expression,  "complete  and  finish  said 
grading  contract,"  and  must  necessarily  mean  that  Ercanbrack 
&  Company  shall  have  all  compensation  for  "completing  and 
finishing  said  grading  contract."  The  word  'Tiereafter"  means, 
"after  this  time;  in  future  time."  The  word  "accrue,"  when 
used  as  a  verb,  is  defined  by  the  1904  edition  of  Webster's  In- 
ternational Dictionary  as  meaning,  "to  increase;  to  augment." 
The  Century  Dictionary  defines  it,  "to  grow;  increase;  aug- 
ment" Soule,  in  the  1902  edition  of  his  Dictionary  of  English 
Synonyms,  gives  the  word  "accrue,"  when  used  as  a  verb,  as 
synonymous  with  "result,  proceed,  come,  arise,  issue,  follow, 
flow,  ensue,  be  added,  be  derived,  be  gained,  be  got,  come  in,  ac- 
cumulate." Black,  in  his  Law  Dictionary,  defines  the  word  "ac- 
cruing" as  meaning,  "Inchoate,  in  process  of  maturing.  That 
which  will  or  may  at  a  future  time,  ripen  into  a  vested  right, 
an   available  demand,  or  an  existing  cause  of  action."    In  1 
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Cyclopedia,  503,  "accrue"  is  defined  as  meaning,  "To  arise;  to 
grow  to  or  to  be  added  to;  to  occur."  See,  also,  1  American 
and  English  Encyclopedia  of  Law,  479;  1  Words  and  Phrases 
Judicially  Defined,  101. 

It  will  be  seen  from  the  foregoing  definitions  that  the  current 
and  accepted  meaning  of  the  word  "accruing"  would  be  "result- 
ing, arising,  or  augmenting."  While  the  word  when  used  in 
the  participial  form — ^"accruing** — ^means  something  taking 
place  in  the  present  and  at  the  very  time  the  word  is  used,  in 
this  instance  the  contracting  parties  limited  its  operation,  upon 
this  contract,  in  modifying  it  by  the  word  'Tiereafter,"  an  ad- 
verb of  time,  thereby  restricting  the  compensation  to  be  collected 
to  that  alone  "accruing"  after  the  execution  of  the  contract. 
Therefore,  the  "accruing  compensation"  which  respondents 
might  recover  under  this  contract  is  that  only  which  began  "re- 
sulting or  arising**  after  the  execution  of  the  contract 

The  ten  per  cent  which  was  withheld  from  time  to  time  on 
the  contract  was  constantly  dccumulating,  and  at  the  end  of 
each  month  after  the  estimates  were  made  by  the  engineer,  that 
amount  had  been  earned  as  fully  and  completely  as  had  the 
ninety  per  cent  which  was  payable,  but  was  retained  as  a  secur- 
ity for  the  completion  of  the  contract.  It  is  fair  under  the 
definition  of  this  word  to  say  that  this  ten  per  cent  which  was 
being  retained  was  a  constantly  "accruing"  indebtedness,  which 
would  finally  "accrue"  upon  the  completion  of  the  contract. 
Yet,  as  before  stated,  Ercanbrack  &  Company's  right  of  recovery 
of  such  compensation  was  limited  to  that  "accruing**  in  the 
future  and  impliedly  denied  to  that  which  had  been  "accruing** 
up  to  the  date  of  the  contract. 

A  somewhat  similar  judicial  view  has  been  taken  of  this  word 
in  the  following  authorities :  Gross  v,  Partenheimer,  159  Pa.  St. 
656,  28  Atl.  370;  Emerson  v.  Steamboat  Shawans  City,  10  Wis. 
433;  Strasser  v.  Stoats,  35  N.  Y.  St  Rep.  789,  13  N.  Y.  Supp. 
167;  Richards  v.  Bellingham  Bay  Land  Co.,  54  Fed.  209,  4  C. 
C.  A.  290. 

Respondents  in  their  petition  for  rehearing  complain  of  the 
failure  on  the  part  of  the  court  to  consider  their  objection  to 
the  right  of  appellants  to  defend  in  this  action  on  the  grounds 
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that  appellants  do  not  claim  the  money  sued  for  themselves,  but 
allege  that  it  is  owing  to  D.  W.  Catts  &  Sons  &  Co.;  or  their 
assigns.  There  is  no  merit  in  this  contention,  for  the  reason 
that  it  was  incumbent  upon  the  plaintiffs  to  recover  upon  the 
strength  of  their  own  cause  of  action,  and  unless  they  are  able 
to  show  that  the  defendants  are  indebted  to  them  they  cannot 
recover,  and  it  makes  no  difference  how  much  the  appellants 
may  be  indebted  to  other  persons  for  this  service. 

Petitioners  also  call  our  attention  to  the  fact  that  they  should 
not  be  held  for  the  entire  costs,  since  they  were  entitled  to  re- 
cover some  judgment  in  the  lower  court  upon  any  theory  of  the 
case.  This  appears  to  be  true,  but  it  did  not  lessen  the  necessity 
for  the  defendants  appealing  in  order  to  correct  the  error  com- 
mitted against  them  by  the  trial  court. in  instructing  the  jury 
that  the  plaintiffs  were  entitled  to  recover  the  ten  per  cent  re- 
tained as  well  for  the  work  done  by  D.  W.  Catts  &  Sons  &  Co., 
as  by  the  appellants.  The  question  raised  by  respondents  as  to 
costs  might,  and  probably  will,  appeal  to  the  trial  judge  upon  a 
further  hearing  in  this  case  in  taxing  costs,  but  here  we  only 
award  the  cost  of  the  appeal,  and  with  the  costs  of  the  lower 
court  we  have  nothing  to  do  on  this  appeal. 

For  the  foregoing  reasons  the  petition  wiU  be  denied. 

Stockslager^  C.  J.,  and  Sullivan^  J.^  concur. 


(January  28,  1906.) 

STATE  V.  ADAMS. 

[79  Pac.  398.] 

Bounty    Law— Frauduibhi   Giaih  Aoautst    County— Pboof—Oow- 

8T7MMATI0N  OT  CHDOB. 

1.  It  is  a  well-reoognised  principle  of  criminal  jurisprudence 
that  proof  of  certain  facto  may  lead  irresistibly  to  the  presump- 
tion that  an  act  of  which  there  is  no  direct  proof  was  committed. 

2.  Where  it  is  shown  that  certain  means  were  adopted  to  at- 
tain a  certain  end,  and  the  end  in  itself  was  attained,  a  completion 
of  the  act  will  be  presumed. 
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3.  Under  the  provisions  of  section  6385,  Revised  Statutes,  it 
is  not  required  that  a  fraudulent  bill  against  a  county  be  al- 
lowed or  paid  before  a  conviction  can  be  had,  and  it  is  no  defense 
that  the  ears  of  the  animals  for  which  bounty  was  claimed  were 
spurious  and  easily  detected  by  the  board  of  commissioners.  In 
such  case  it  does  not  require  that  the  ears  be  genuine. 

4.  The  provisions  of  section  1760b,  Revised  Statutes,  have  been 
superseded  by  act  approved  March  11,  1901,  as  to  the  animals 
named  in  the  latter  act 

6.  Under  the  provisions  of  an  act  approved  March  11,  1901 
(Sixth  Sess.  Laws,  206),  one  may  swear  to  his  claim  against  the 
county  for  bounty  before  anyone  in  the  county  authorized  to  ad- 
minister oaths,  and  on  the  presentation  thereof  with  the  ears,  and 
whatever  part  of  the  pelt  that  the  board  of  county  commissioners 
may  require,  if  such  claim  is  valid,  the  board  is  authorized  to 
Allow  it. 

6.  The  fourth  section  of  said  act  approved  March  11th,  9upra, 
in  regard  to  the  making  of  false  affidavits,  was  not  intended  to, 
And  does  not,  supersede  the  provisions  of  said  section  6385,  but 
is  a  separate  and  distinct  crime  from  the  one  referred  to  in  that 
section. 

7.  Under  the  provisions  of  section  6385,  when  a  false  or  fraudu- 
lent claim,  with  intent  to  defraud  the  county,  is  presented  to  the 
board  for  the  purpose  of  procuring  its  allowance,  the  crime  speci- 
fied in  said  section  is  consummated. 

(Syllabus  by  the  court.) 

APPEAL  from  the  district  court  of  Fremont  County.  Hon- 
orable J.  M.  Stevens,  Judge. 

Defendant  was  convicted  of  presenting  a  false  and  fraudu- 
lent claim  against  Fremont  county,  and  was  found  guilty  and 
sentenced  to  a  term  of  one  year  in  the  state  penitentiary.  Judg- 
ment affirmed. 

The  facts  are  stated  in  the  opinion. 

Hamer  &  McConnell  and  Chalmers  &  Jones,  for  Appellant 

The  only  proof  against  the  defendant  is  that  he  made  the 
affidavit  of  a  claim  under  the  bounty  law,  on  June  12,  1902,  at 
Market  Lake,- not  a  word  showing  or  tending  to  show  that  he 
directly  or  indirectly,  in  person  or  by  mail  or  otherwise,  pre- 
sented or  caused  to  be  presented,  or  participated  in  presenting, 
fiaid  alleged  claim  to  any  board  or  officer  whatever,  and  it  must 
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be  borne  in  mind  that  fhe  gist  of  this  action  is  the  presentation 
of  a  false  and  fraudulent  claim  to  a  public  board  or  ofScer. 
The  rules  relating  to  false  pretenses  and  cheats  are  applicable 
here.  The  presentation  of  false  accounts  is  false  pretenses.  (7 
Am.  &  Eng.  Encj.  of  Law^  p.  754.)  To  authorize  a  conviction 
it  must  be  shown  that  the  prisoner  knew  the  representations 
actually  made  to  be  false  and  that  he  intended  to  defraud. 
(Sharp  V.  State,  53  N.  J.  L.  511,  21  Atl.  1026;  People  v.  Wakely, 
62  Mich.  297,  28  N.  W.  871 ;  6  Lawson's  Criminal  Defenses,  pp. 
1033-1035;  citing  Bracey  v.  State,  64  Miss.  26,  8  South.  165.) 
The  representation  must  not  be  obviously  false,  else  no  recovery 
or  conviction  can  be  had.  (2  Wharton^s  Criminal  Law,  sec 
2129;  suffer  v.  State,  82  Ind.  221;  Miller  v.  State,  73  Ind.  88; 
State  V.  Orvis,  13  Ind.  669 ;  Johnson  v.  State,  11  Ind.  481 ;  State 
V.  Magee,  11  Ind.  154;  Commonwealth  v.  Orady,  13  Bush,  285, 
2  Am.  Cr.  Eep.  105,  26  Am.  Rep.  192;  People  v.  Williams,  4 
Hill,  9,  40  Am.  Dec.  268;  People  v.  Stetson,  4  Barb.  156;  Dord 
V.  People,  9  Barb.  674;  Scott  v.  People,  62  Barb.  73;  People  v. 
Crissie,  4  Denio,  628;  Long  v.  Warren,  68  K  Y.  432;  People  v. 
Haynes,  14  Wend.  546,  28  Am.  Dec.  530;  Stale  v.  Simpson, 
2  Hawks  (9  N.  C),  460;  Commonwealth  v.  Hutchens,  1  Pa.  L. 
J.  Rep.  302,  2. Pars.  Cas.  (Pa.)  309;  Commonwealth  v.  Tool- 
son,  2  Pars.  Cas.  (Pa.)  326;  Stale  v.  Stroll,  1  Rich.  (S.  C.) 
244;  Delaney  v.  State,  7  Baxt.  28;  Buckalew  v.  State,  11  Tex. 
App.  352;  Commonwealth  v,  Houghey,  3  Met.  (Ky.)  223;  State 
V.  Young,  76  N.  C.  258.)  In  cases  of  this  character,  the  stat- 
ute, being  highly  penal,  is  to  be  strictly  construed.  (Bishop 
on  Statutory  Crimes,  2d  ed.,  sees.  193,  note  3,  199;  4  Am.  & 
Eng.  Ency.  of  Law,  pp.  643,  and  citations.) 

John  A.  Bagley,  Attorney  Gfeneral,  for  the  State. 

The  defendant  is  prosecuted  for  pres^iting  a  false  claim  for 
payment  and  not  for  obtaining  money  under  false  pretenses. 
(Rev.  Stats.,  sec  6385;  Eauch  v.  State,  46  Ohio  St  439,  14  N. 
E.  92.)  Presenting  false  claims  to  public  oflBcers  is  an  oflfense 
of  a  kindred  nature  to  false  pretenses  and  cheats,  but  is  an  en- 
tirely separate  and  distinct  oflfense.  (12  Am.  &  Eng.  Ency.  of 
Law,  853.)  Section  1760b  of  the  Revised  Statutes  is  a  gen- 
Idaho,   Vol.   10—38 
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eral  law  in  regard  to  the  presentation  of  claims  for  bounties, 
but  this  claim  was  presented  for  the  bounty  offered  on  coyotes 
by  an  act  found  in  Session  Laws  of  1901^  page  205.  While 
the  statute  involved  in  this  case  has  nothing  to  do  with 
the  obtaining  of  money  or  property,  but  the  gist  of  the 
crime,  as  counsel  for  appellant  admit,  is  the  presentaiion 
of  the  bill.  Even  the  first  authority  cited  by  appellant 
bears  us  out  in  this  contention.  (7  Am.  &  Eng.  Ency.  of  Law, 
p.  764;  Roberts  v.  People,  9  Colo.  458,  13  Pac.  630;  Utah  Rev. 
Stats.,  sees.  4083,  4397;  Cal.  Pen.  Code,  sees.  72,  532.)  As  to 
the  argument  of  counsel  for  appellant  that  if  any  offense  has 
been  committed  by  the  defendant,  it  is  a  misdemeanor  and  not 
a  felony,  we  reply  that  where  a  criminal  act  constitutes  more 
than  one  offense,  the  state  and  not  the  defendant  shall  elect  for 
which  offense  the  information  shall  be  filed.  (Bishop  on  Crim« 
inal  Law,  8th  ed.,  sees.  791,  792;  United  States  v.  Orundyy  3 
Cranch,  338,  2  L.  ed.  460;  Lohman  v.  People,  1  N.  Y.  379,  49 
Am.  Dec.  340;  People  v.  Mather,  4  Wend.  229,  21  Am.  Dec. 
122.) 

SULLIVAN,  J. — This  case  was  before  this  court  at  its  No- 
vember, 1903,  term,  and  was  remanded  for  a  new  trial.  (9 
Idaho,  582,  75  Pac.  258.)  On  a  retrial  the  defendant  was  con- 
victed of  presenting  a  false  and  fraudulent  claim  for  $237  as  a 
bounty  on  one  hundred  and  fifty-eight  coyote  scalps,  which  scalps 
were  found  to  be  spurious  or  manufactured.  The  prosecution 
was  under  the  provisions  of  section  6386  of  the  Eevised  Statutes^ 
which  section  is  as  follows :  '^Every  person  who,  with  intent  to  de- 
fraud, presents  for  allowance  or  for  payment  to  any  state  board  or 
officer,  or  to  any  county,  town,  city,  ward  or  village  board  or  of- 
ficer, authorized  to  allow  or  pay  the  same  if  genuine,  any  false  or 
fraudulent  claim,  bill,  account,  voucher  or  writing  is  guilty  of  a 
felony.''  An  act  was  passed  at  the  sixth  legislative  session  en- 
titled ''An  act  providing  for  the  killing  of  coyotes,  lynx  and 
wildcats,"  and  providing  a  fund  for  the  payment  of  the  same 
(Sess.  Laws  1901,  p.  206),  by  which  act  a  bounty  of  $1.50  was 
offered  for  each  and  every  coyote  killed,  and  the  defendant  is 
charged  with  the  crime  of  felony  committed  as  follows:  **That 
said  R.  D.  S.  Adams,  on  or  about  the  thirteenth  day  of  Jun^ 
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A.  D.  1902,  at  the  coxmty  of  Fremont,  in  the  state  of  Idaho, 
did  willfully,  unlawfully  and  feloniously  with  intent  to  defraud 
Fremont  county,  state  of  Idaho,  present  for  allowance  to  the 
board  of  county  commissioners  of  said  Fremont  county,  state  of 
Idaho,  who  were  authorized  to  allow  the  same  if  genuine,  a 
false  and  fraudulent  claim,  a  statement  in  writing  duly  verified 
By  him,  on  the  bounty  fund  of  said  Fremont  county,  state  of 
Idaho,  for  the  sum  of  two  hundred  and  thirly-seven  dollars 
purporting  to  be  for  one  himdred  and  fifty-eight  coyote  scalps, 
contrary  to  the  form,  force  and  effect  of  the  statute  in  such  case 
made  and  provided  and  against  the  power  and  force  and  dignity 
of  the  state  of  Idaho."  The  defendant  was  convicted  and  sen- 
tenced to  a  term  of  one  year  in  the  state  penitentiary.  The  ap- 
peal is  from  the  judgment  and  an  order  denying  a  new  trial. 

The  first  question  presented  by  the  brief  of  counsel  for  appel- 
lant is  the  insuflSciency  of  the  evidence  to  support  the  verdict. 
The  evidence  shows  that  the  defendant  appeared  before  his 
brother  in  law,  who  was  justice  of  the  peace,  on  the  twelfth  day 
of  June,  1902,  with  a  box  claimed  to  contain  the  ears  of  one 
hundred  and  fifty-eight  coyotes,  and  defendant's  written  claim 
against  the  county  for  the  sum  of  $237  was  prepared  by  said 
justice  of  the  peace,  and  subscribed  and  sworn  to  by  the  defend- 
ant The  justice  then  gave  to  him  said  bill  or  claim  and  the 
box  of  ears  and  told  him  to  send  them  to  the  clerk  of  the  court 
of  Fremont  couniy.  The  defendant  then  left  with  the  box  and 
bill,  and  some  person  presented  a  box  to  the  postmaster  at 
Market  Lake  and  requested  him  to  register  the  same  as  coming 
from  J.  W.  Ayers,  Market  Lake,  to  A.  M.  Carter,  St.  Anthony, 
the  said  Carter  being  clerk  of  the  court  of  said  Fremont  county. 
It  also  appears  that  said  bill  and  a  box  of  ears  were  received 
by  said  Carter  as  clerk  of  said  court  and  ex-oflRcio  auditor,  at 
St.  Anthony,  on  the  thirteenth  day  of  June,  1902 ;  that  he  re- 
ceived said  bill  in  a  letter  that  he  received  which  showed  that  it 
was  from  Adams  and  in  his  favor,  for  bounty  on  one  hundred 
and  fifty-eight  coyotes.  It  further  shows  that  said  ears  were 
manufactured  and  spurious.  It  is  further  shown  that  a  man 
by  name  of  Short  and  the  defendant  were  operating  together  in 
the  coyote  business,  and  that  said  Short  manufactured  coyote 


Digitized  by  VjOOQIC 


596  Statb  v.  ADiLMS.  [10  Idalio, 

Opinion  of  the  Court — SulliTan,  J. 

ears ;  that  said  defendant  took  from  eaid  Short  a  cigar-box  full 
of  said  spurious  ears.  It  appears  that  said  defendant  requested 
a  man  by  the  name  of  Price  to  turn  into  the  couniy  some  ears 
for  him  and  he  refused  to  do  it,  and  told  the  defendant  that 
they  were  spurious  ears,  and  defendant  thereupon  assured  him 
that  there  was  no  danger,  that  he  had  turned  in  several  batches 
of  them  and  had  come  out  all  right  and  had  not  got  caught,  and 
that  he  would  stand  tiie  expense  if  said  Price  got  caught  The 
defendant  had  a  conversation  with  the  deputy  sheriff  on  the  day 
that  he  was  arrested  for  said  crime,  and  said  that  inasmuch  as 
he  had  received  no  money  for  the  scalps  he  had  sent  up,  he 
wanted  to  know  if  the  matter  could  not  be  fixed  up  by  his  re- 
lic quishing  any  claim  for  the  money  from  the  county,  and  that 
if  it  could  be  fixed  up  that  way  he  would  relinquish  any  claim 
and  have  the  matter  dropped.  He  asked  what  the  penalty 
would  be  if  he  plead  guilty  to  the  charge.  After  a  careful  ex- 
amination of  the  evidence,  we  are  fully  satisfied  that  the  verdict 
is  amply  supported  by  it;  that  it  shows  beyond  a  reasonable 
doubt  that  the  defendant  presented  for  allowance  to  the  board 
of  county  commissioners  of  Fremont  county  the  claim  referred 
to  and  set  forth  in  the  information  with  intent  to  defraud  the 
county. 

It  is  contended  that  the  only  proof  against  the  defendant  is 
that  he  made  the  affidavit  of  the  claim  under  the  bounty  law 
on  June  12,  1902,  at  Market  Lake,  and  that  there  is  not  a  word 
showing  or  tending  to  show  that  he,  directly  or  indirectly,  in 
person  or  by  mail,  presented  or  caused  to  be  presented,  or  par- 
ticipated in  presenting,  such  claim  to  any  board  or  officer  what- 
ever. That  contention  is  not  sustained  by  the  evidence,  as  the 
evidence  shows  that  the  defendant  appeared  before  a  justice  of 
the  peace  and  requested  the  justice  to  prepare  a  claim  for  him 
for  boimty  on  one  hundred  and  fifty-eight  coyotes,  and  also 
at  the  same  time  produced  a  cigar-box  containing  one  hundred 
and  fifty-eight  scalps  or  ears.  The  justice  thereupon  prepared 
the  claim  and  affidavit,  and  the  defendant  then  and  there  signed 
and  swore  to  the  claim,  and  the  claim  with  the  box  of  ears  was 
returned  to  the  defendant  by  said  justice  and  the  justice  there- 
upon told  him  to  send  them  to  the  clerk  of  the  court  in  Fremont 
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county.  The  defendant  thereupon  took  said  claim  and  box  of 
ears,  and  he,  or  someone  else  presented  the  same  to  the  post- 
master at  Market  Lake^  and  requested  him  to  register  the  same 
to  the  clerk  of  the  court  at  St.  Anthony^  which  he  did^  and  it 
appears  that  said  claim,  or  bill,  and  box  of  ears,  were  received 
by  said  clerk  on  the  thirteenth  day  of  June,  1902;  that  said 
bill  was  received  in  a  letter  to  said  clerk,  which  showed  that 
it  was  from  Adams,  and  in  his  favor,  for  bounty  on  one  hundred 
and  fifty-eight  coyotes.  While  the  postmaster  testified  that  he 
could  not  recollect  who  presented  the  box  for  registration,  it 
is  shown  that  on  the  twelfth  day  of  June,  the  defendant  swore 
to  the  aflSdavit  and  took  the  box  of  ears  from  the  justice,  and 
that  on  that  day  said  claim  and  the  box  of  ears  were  sent  from 
Market  Lake  to  said  clerk.  The  evidence  on  that  point  is  amply 
sufficient  to  show  that  the  claim  was  presented  to  said  board 
by  the  defendant  It  is  a  well-recognized  principle  in  criminal 
jurisprudence  that  proof  of  certain  facts  may  lead  irresistibly 
to  the  presumption  that  another  act,  of  which  there  is  no  direct 
proof,  was  committed  or  done.  It  is  presumed  that  regular 
and  ordinary  means  are  adopted  for  a  given  end,  so  where  means 
calculated  to  attain  a  certain  end  appear  to  have  been  adopted 
and  the  end  itself  attained,  a  completion  of  the  act  will  be  pre- 
sumed. (Roberts  v.  People,  9  Colo.  458,  13  Pac.  630;  1  Phillips 
on  Evidence,  ♦599-610.) 

In  the  esse  before  us,  the  end  in  view,  to  wit>  the  presenting 
of  the  claim,  was  attained.  The  means  adopted  involved  sev- 
eral steps,  all  of  which  were  established  by  direct  proof,  except 
that  it  was  not  proven  who  presented  the  box  of  ears  to  the 
postmaster  in  order  to  have  it  registered  and  sent  to  the  clerk 
of  the  board  and  mailed  the  letter  to  the  derk  of  the  court. 
However,  the  admissions  of  the  defendant  to  the  deputy  sheriflf 
as  above  set  forth  shows  beyond  a  reasonable  doubt  that  he  was 
instrumental  in  having  said  claim  presented  for  allowance  with 
intent  to  defraud  the  county.  It  is  urged  that  the  ears  admitted 
in  evidence  were  spurious;  that  the  fraud  was  detected  by  the 
county  commissioners,  and  that  the  bill  was  not  allowed  and  was 
never  paid,  and  for  that  reason  the  defendant  is  not  guilty.  It 
is  not  requisite  under  the  provisions  of  section  6385  that  the 
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fraudulent  bill  be  allowed  or  paid  before  a  conviction  can  be 
Jiad.  It  ifl  there  provided  that  every  person  'Vho  with  intent 
to  defraud^  presents  for  allowance  ....  any  false  or  fraudu- 
lent claim,  bill,  account,  voucher  or  writing,  is  guilty  of  a 
felony/*  It  is  the  presenting  of  a  false  or  fraudulent  cldm 
with  intent  to  defraud  that  constitutes  the  crime.  The  offense 
is  consummated  when  that  is  done.  In  Hauck  v.  State,  45  Ohio 
St  439, 14  N.  B.  92,  the  court  said :  "When  the  false  and  fraudu- 
lent claim  was  presented  by  him  to  this  board  for  the  purpose 
of  procuring  its  allowance,  the  crime  for  which  he  was  indicted 
was  consummated.'*  The  presenting  of  a  false  or  fraudulent 
claim  to  a  board  of  county  commissioners  for  its  allowance  may 
be  of  a  kindred  nature  to  false  pretenses  and  cheats,  but  it  is 
an  entirely  separate  and  distinct  offense.  It  is  shown  that  the 
bill  or  claim  was  fair  and  regular  on  its  face;  but  it  is  con- 
tended that  as  the  ears  were  spurious,  and  were  easily  detected 
by  the  board  of  commissioners,  that  for  that  reason  the  defend- 
ant was  not  guilty.  We  are  unable  to  consent  to  that  conten- 
tion as  the  presenting  of  a  false  claim  with  intent  to  defraud 
is  the  gist  of  the  offense.  The  easy  detection  of  the  spurious 
ears  will  not  purge  the  act  of  crime. 

It  is  contended  under  the  provisions  of  section  1760b,  Ee- 
vised  Statutes,  that  the  county  commissioners  were  not  author- 
ized to  allow  claims  against  the  bounty  fund  unless  such  claims 
were  accompanied  with  the  scalps  of  the  animals,  and  as  only 
the  ears  and  not  the  scalps  accompanied  this  claim,  the  defend- 
ant was  not  guilty  for  that  reason.  The  provisions  of  that  sec- 
tion are  no  longer  applicable  in  case  of  claims  and  demands  for 
bounty  on  the  wild  animals  enumerated  and  designated  in  an  act 
of  March  11,  1901,  entitled  "An  act  providing  for  a  bounty  for 
the  killing  of  coyotes,  lynx  and  wildcats,  and  providing  a  fund 
for  the  payment  of  the  same.'*  (See  Sess.  Laws  1901,  p.  205.) 
The  provisions  of  section  1760b  have  been  superseded  by  the  pro- 
visions of  sections  2  and  3  of  the  act  above  cited. 

It  is  contended  that  it  was  not  contemplated  or  intended  by 
the  legislature  in  the  enactment  of  the  law  approved  March  11, 
1901,  supra,  that  false  and  fraudulent  claims  against  the  scalp 
iund  were  crimes  under  the  provisions  of  section  6385,  for  the 
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reason  that  section  4  of  said  act  provides  for  the  punishment 
of  persons  filing  false  affidavits,  under  the  provisions  of  said 
act  We  cannot  agree  with  that  contention,  as  the  latter  act 
makes  it  a  crime  to  make  a  false  affidavit  to  a  claim  against  the 
bounty  fund,  while  the  provisions  of  section  6385  make  it  a 
felony  for  anyone  to  present  with  intent  to  defraud,  a  false  or 
fraudulent  claim  against  the  county;  and  in  the  case  at  bar,  a 
false  and  fraudulent  claim  was  presented,  and  this  prosecution 
is  for  that  crime  &nd  not  for  making  a  false  affidavit.  The 
state  might  have  prosecuted  the  defendant  for  making  a  false 
affidavit,  but  it  did  not  do  so,  but  prosecuted  him  for  presenting 
a  false  and  fraudulent  claim  against  the  county. 

We  find  no  errors  in  the  record,  and  the  judgment  is  therefore 
Affirmed. 

Stockslager,  C.  J.^  and  Ailshie^  J.^  concur. 


(January  31,  1906.) 

WILSON  V.  VOGBLEE. 

[79  Pac.  608.] 

PBINCIPAL  AHB  AOEN^^— TKUEPHONE  C0Kir(7ia0ATI0N--G0NTBA0T  Maok 

BT  Telbphone— Substantial  Confugt  in  Evidbnob — ^Hbabsat — 

iNSTBUCnONS. 

1.  Held,  in  this  case  that  there  b  not  a  substantial  conflict  in 
the  evidence  and  that  the  evidence  is  not  sufficient  to  sustain  the 
verdict. 

2.  A  conversation  between  respondent  and  one  G.  in  regard  to 
whether  the  latter  could  handle  certain  seed  at  a  certain  prioCi 
held  hearsay  and  incompetent. 

(Syllabus  by  the  court.) 

APPEAL  from  the  District  Court  of  the  Fifth  Judicial  Dis- 
trict   Honorable  Alfred  Budge,  Judge. 

Action  to  recover  damages  for  violation  of  a  contract.    Ver- 
dict and  judgment  for  the  plaintifF.    Judgment  reversed^ 
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Argument  for  Respondent. 

The  facts  are  stated  in  the  opinioxu 

F.  S.  Dietrich,  for  Appellant 

The  making  of  this  contract  waa  not  within  the  scope  of 
Martin's  authority,  or  apparent  authority.  He  was  merely  what 
is  ordinarily  called  a  commercial  "drummer.**  He  was  recog- 
nized as  such  by  the  plaintiff.  As  such  an  agent  he  has  no  au- 
thority to  make  the  contract  in  question.  The  general  rule  is 
that  a  drummer  or  commercial  traveler  has  authority  only  to 
take  orders  subject  to  the  approyal  of  his  principaL  (John 
Matthews'  Co.  v.  Rem,  22  Ky.  Law  Bep.  1528,  61  S.  W.  9; 
Clough  V.  Whitcombj  105  Mass.  482 ;  Bensherg  v,  Harris,  46  Mo, 
App.  404.)  The  second  assignment  involves  the  ruling  of  the 
court  in  permitting  the  plaintiff  to  detail  a  conversation  between 
himself  and  one  H.  L.  Griffin  at  Ogden  when  the  plaintiff  was 
not  present.  (1  Greenleaf  on  Evidence,  par.  467.)  The  plidn- 
tiff  knew  and  was  advised  by  Martin  himself  that  he  (Martin) 
could  not  make  this  contract  without  authority  from  the  defend- 
ant. The  plaintiff  knew  that  if  he  dealt  with  Martin  and 
made  such  a  contract,  it  would  be  worthless  and  not  binding 
upon  the  defendant,  unless  Martin  first  procured  express  au- 
thority to  execute  it.  The  plaintiff  knew  that  such  authority,  if 
procured  at  all,  was  procured  by  telephone.  He  took  his  chances 
in  getting  his  authority  in  that  way.  There  could  be  no  valid 
contract  under  such  circumstances;  nor  could  there  be  any  valid 
authorization  to  make  such  a  contract,  if  such  a  mistake  was 
made.  It  was  for  the  jury  to  find  whether  there  was  a  mistake 
or  not,  but  it  was  for  the  court  to  advise  the  jury  of  the  effect  of 
such  mistake,  so  that  they  could  find  their  general  verdict  in- 
telligently. As  to  the  effect  of  such  mistake,  see  Clark  on  Con- 
tracts, p.  288 ;  20  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  pp.  809, 
811. 

Holden  &  Holden,  for  Respondent 

Those  dealing  with  an  agent  are  entitled  to  presxmie  that  his 
agency  is  general.  (Trainer  v.  Morrison,  78  Me.  160,  67  Am, 
Rep.  790,  3  Atl.  185.)  Nowhere  in  the  record  does  it  appear 
that  prior  to  or  at  the  time  the  contract  in  question  was  made. 
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respondent  had  even  seen  any  of  appellant's  letterheads  or  order 
blanks.  Nor  does  it  appear  that  respondent  had  knowledge  of 
the  limitations  appellant  claims  to  have  put  npon  his  agenf  s 
authority.  The  rule  of  the  law  is  that  the  rights  of  third  par- 
ties who  have  reasonably  and  in  good  faith  relied  upon  the  ap- 
parent authority  of  the  agent  cannot  be  prejudiced  by  secret 
limitations  or  restrictions  upon  it  of  which  they  had  no  notice^ 
(Mechem  on  Agency,  sees.  279,  708;  White  Lake  L.  Co.  v. 
Stone,  19  Neb.  402,  27  N.  W.  395;  Keith  v.  Hirschberg  Opti- 
cal Co.,  48  Ark.  138,  2  S.  W.  777.)  A  party  may  testify  to 
that  portion  of  the  conversation  over  a  telephone  which  is 
spoken  in  his  presence,  although  he  could  not  hear  the  replies 
and  did  not  know  with  whom  the  conversation  was  held.  {Miles 
V.  Andrews,  153  111.  262,  38  N.  E.  644;  1  Johns  on  Evidence,  sec 
210;  Wolf  et  ai.  v.  Missoun  Pac.  R.  Co.,  97  Mo.  473,  11  Am. 
St.  Eep.  331,  11  S.  W.  49,  3  L.  B.  A.  539-542;  McCarty  v. 
Peach,  186  Mass.  67,  70  N.  E.  1029,  and  cases  cited.) 

SULUVAN,  J. — This  action  was  commenced  by  respondent 
against  appellant,  who  was  then  doing  business  as  the  Vogeler 
Seed  and  Produce  Company,  at  Salt  Lake  City,  Utah,  to  recover 
$1,295  damages  on  account  of  the  failure  of  the  defendant  to 
deliver  fifty  thousand  pounds  of  alfalfa  seed  in  accordance  with 
an  alleged  written  contract  or  agreement  dated  January  15, 
1901.  The  principal  issue  presented  by  the  pleadings,  and  es- 
pecially by  the  evidence,  was  whether  or  not  said  agreement 
was  authorized  by  the  defendant,  and  therefore  binding  upon 
him-  The  case  was  tried  by  the  court  with  a  jury  and  a  ver- 
dict for  $625  was  rendered  in  the  plaintiffs  favor.  Thereafter 
the  court  overruled  a  motion  for  a  new  trial,  and  the  appeal 
is  from  the  judgment  and  order  denying  a  new  trial.  The  al- 
leged contract  is  signed  by  tiie  respondent  and  is  executed  on 
behalf  of  the  appellant  by  one  S.  H.  Martin,  who  was  the  agent 
of  the  appellant,  and  the  main  issue  was  whether  or  not  Martin 
was  authorized  by  the  appellant  to  execute  said  contract  Five 
errors  are  assigned.  The  first  is  that  the  evidence  is  insuflB- 
cient  to  justify  the  verdict  It  appears  from  the  evidence  that 
8.  H.  Martin,  who  signed  the  contract  referred  to  on  behalf 
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of  the  appellant,  had  been  employed  by  the  appellant  to  so- 
licit orders  upon  commission  for  the  appellant  It  also  appears 
that  all  orders  taken  by  him  were  subject  to  appellant's  ap- 
proval. It  also  appears  that  respondent  was  advised  before  the 
contract  in  question  was  executed  that  said  Martin  had  no  gen- 
eral or  implied  authority  to  sign  said  contract,  and  at  that  time 
he  told  the  respondent  that  he  could  not  close  the  deal,  and 
that  he  would  telephone  the  appellant  and  let  him  know  whether 
the  appellant  would  permit  him  to  enter  into  such  a  contract. 
But  it  is  contended  on  the  part  of  the  respondent  that  the  ap- 
pellant conversed  with  said  Martin  by  telephone,  in  which  con- 
versation he  authorized  said  Martin  to  make  said  contract.  The 
respondent  testified  that  said  Martin  put  in  his  call  at  the  tele- 
phone oflSce  and  after  getting  the  appellant  the  door  of  the  tele- 
phone booth  was  left  wide  open  and  that  Martin  told  Yogeler, 
the  appellant^  that  he  had  a  chance  to  sell  fifty  thousand  pounds 
of  alfalfa  seed.  Purity  brand,  $126  to  be  paid  down  and  the 
balance  to  be  paid  in  sixty  days;  that  Martin  said:  ^^ill  I 
fleU  it?  Don't  say  no.*'  That  when  he  left  the  telephone  booth 
he  said,  *'A11  right,  come  out  and  we  will  make  the  contract/* 
and  that  they  went  to  an  attorney  and  had  him  draw  up  a  con- 
tract and  it  was  signed  and  he  gave  Martin  his  check  for  $125. 
Lee  Hughes  testified  that  he  was  telephone  operator  in  the 
telephone  oflSce  at  Idaho  Falls  on  the  15th  of  January,  1901, 
when  the  respondent  and  Mr.  Martin  were  there,  and  that  he 
heard  a  part  of  the  conversation  between  Martin  at  Idaho  Falls, 
Idaho,  and  Vogeler  at  Salt  Lake  City,  Utah ;  that  he  heard  Mar- 
tin say  that  he  had  sold  fifty  thousand  pounds  of  seed,  and  the 
man  at  the  other  end  said  it  was  all  0.  K.  That  when  he  put 
the  call  in  be  placed  the  call  for  Vogeler  of  the  Vogeler  Seed 
imd  Produce  Company.  That  he  came  to  hear  the  conversa- 
tion because  an  operator  on  the  telephone  line  has  to  break  in 
at  times  to  see  whether  anyone  is  interrupting  and  to  keep  the 
line  clear  for  the  parties  talking.  On  cross-examination  he 
testified  that  he  heard  Martin  say :  '1  have  sold  fifty  thousand 
pounds  of  seed,**  and  Vogeler  replied  that  it  was  all  0.  K;  that 
he  did  not  say  five  thousand  pounds;  he  said  fifty  thousand 
pounds;  that  the  telephone  booth  door  was  open  while  Martin 
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was  talking  and  that  he,  witness,  broke  in  on  the  line  once  or 
twice;  that  he  heard  the  conversation  when  he  broke  in  on 
different  occasions;  that  he  didn't  exactly  remember  what  he 
heard  the  first  time  he  broke  in,  and  that  the  conversation  be- 
tween Martin  and  Vogeler  lasted  about  two  minutes;  that  he 
broke  in  twice;  that  ten  or  twelve  seconds  elapsed  between  the 
time  the  fifty  thousand  pounds  of  seed  were  mentioned  and  the 
time  the  answer  came,  and  that  he  did  not  hear  what  passed 
between  them  during  that  time;  that  he  had  no  particular  in- 
terest in  listening  and  that  he  just  happened  to  hear  what  he 
did;  that  he  didn't  know  what  was  said  in  addition  to  what  he 
had  testified  to;  that  they  talked  about  two  minutes  and  it  is 
possible  Martin  may  have  said,  ^^I  can  sell  fifty  thousand  pounds 
and  also  five  thousand  more,''  and  that  between  the  time  that 
Martin  said  fifty  thousand  pounds  and  the  time  that  witness 
heard  the  reply  there  was  time  enough  for  him  to  have  made 
that  remark;  that  he  didn't  hear  Martin  say  anything  about 
five  thousand  pounds. 

Miss  Toronto,  who  was  stenographer  in  Vogeler's  office,  at 
the  time  said  telephone  conversation  took  place,  testified  that 
she  remembered  the  conversation  between  Vogeler  and  Martin 
at  that  time,  as  she  was  required  to  stop  typewriting  while  the 
conversation  took  place;  that  she  heard  Mr.  Vogeler  say  to  the 
person  speaking  that  ''You  are  not  to  sell  fifty  thousand  pounds 
of  alfalfa  seed  at  eight  cents  per  pound,  or  any  other  price; 
we  have  not  that  amount  of  seed  for  sale  and  could  not  de- 
liver that  quantity  of  seed."  He  further  said  that  the  party 
talking  could  sell  five  thousand  pounds  at  eight  cents,  if  the 
party  would  pay  $125  cash,  but  that  he  could  not  deliver  more 
than  that  amoimt  That  there  was  received  at  the  office  of 
defendant  on  January  16,  1901,  a  check  for  $125  with  a  con- 
tract for  the  delivery  of  fifty  thousand  pounds  of  alfalfa  seed, 
and  that  the  check  was  immediately  returned  to  Mr.  Wilson  on 
the  same  date  that  the  letter  from  the  plaintiff  was  received. 
The  following  is  a  copy  of  the  letter: 

''Salt  Lake  City,  Utah,  Jan.  16,  1901. 
"Thomas  C.  Wilson,  Esq.,  Idaho  Falls,  Idaho. 

"Dear  Sir;  Yesterday  Mr.  S.  H.  Martin  telephoned  us,  say- 
ing that  he  had  a  chance  to  sell  five  thousand  pounds  of  alfalfa 
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seed  and  that  party  would  deposit  on  same  $125,  to  which  we 
answered  him  that  he  may  do  so,  and  were  greatly  surprised 
this  morning  to  be  in  receipt  of  the  enclosed  contract,  which 
says  fifty  thousand  pounds.  Our  Mr.  Martin  knows  fully  well 
that  we  have  not  this  amount  of  seed  in  stocky  and  therefore 
would  not  care  to  contract  for  seed  that  we  have  not  in  our 
possession.  Therefore  are  obliged  to  herewith  return  contract 
and  check.  We  have  five  thousand  pounds  of  this  Purity  brand 
in  stock  and  should  this  be  what  you  desire^  please  let  us  know 
and  we  will  hold  this  amount  for  you.  It  would  be  a  difficult 
matter  to  gather  up  fifty  thousand  pounds  of  as  good  a  quality 
aa  our  Purity  brand,  of  which  you  have  already  sample. 

"Kindly  advise  if  this  is  agreeable  to  you,  and  we  will  hold 
fiye  thousand  poxmds  of  Alfalfa  Purily,  subject  to  your  order, 
on  payment  of  $125  thereon. 

*^ery  truly  youre^ 
'VOGELER  SEED  AND  PRODUCE  C0.« 

H.  W.  Smith  testified  that  he  was  bookkeeper  for  the  appel- 
lant at  the  time  said  telephone  conversation  took  place  and  was 
present  at  the  time  and  heard  what  Vogeler  said  at  the  phone ; 
that  in  that  conversation  Vogeler  said  that  Martin  must  not 
sell  fifty  thousand  pounds  of  seed  at  eight  cents  per  pound  be- 
cause he  did  not  have  it;  that  he  gave  him  permission  to  sell 
five  thousand  pounds  at  eight  cents  for  delivery  within  sixty 
days  provided  $125  was  deposited ;  that  he  said  not  to  sell  more 
than  five  thousand  pounds  as  the  price  had  not  only  advanced  aa 
per  his  telegram  of  the  13th  inst.,  but  that  he  did  not  have  the 
seed  on  hand  to  sell ;  that  a  check  and  contract  was  received  at 
the  office  on  January  16th,  and  on  the  same  day  returned  to  the 
appellant,  accompanied  by  the  letter  above  quoted. 

Vogeler  testified  in  his  own  behalf  that  he  had  a  conversation 
by  telephone  with  Martin  on  the  fifteenth  day  of  January,  1901 ; 
that  he  knew  Martin's  voice;  that  Martin  said  in  that  conversa- 
tion that  he  had  a  chance  to  sell  fifl^  thousand  pounds  of  al- 
falfa seed,  Purity  brand,  and  that  witness  replied  for  him  not 
to  sell  fifty  thousand  poimds  or  any  part  thereof  upon  those 
terms;  that  he  did  not  have  that  much  stock  at  that  time;  that 
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Martin  then  said :  "Can  I  sell  five  thousand  pounds  V^  And  wit- 
ness said^  ''yes/'  and  Martin  replied  that  it  was  to  the  Z.  C.  M. 
I.;  that  witness  replied  that  upon  the  payment  of  $125  that 
would  be  0.  K.,  and  that  was  all  that  was  said. 

The  above  is  the  substance  of  all  the  evidence  as  to  the  con- 
versation that  occurred  over  the  telephone.  We  there  have  the 
positive  statements  of  Vogeler,  Smith,  the  bookkeeper,  and  Tor- 
onto, the  stenographer,  that  Vogeler  didn't  authorize  Martin 
to  sell  fifty  thousand  pounds  of  seed,  and  against  this  we  have 
the  testimony  of  the  telephone  operator  and  the  respondent. 
The  operator  admits  that  he  didn't  hear  all  of  the  conversation 
which  covered  a  period  of  about  two  minutes,  and  that  during 
that  time  he  broke  in  on  the  line  twice.  And  further,  the  check 
of  $125  received  by  appellants  was  immediately  returned  to  the 
respondent  The  respond^it  only  heard  what  Martin  said  and 
did  ncrt  hear  what  Vogeler  said  over  the  phone.  Their  testi- 
mony shows  that  they  only  heard  a  part  of  what  was  said.  It 
would  be  a  dangerous  rule  to  hold  that  the  minds  of  the  parties 
had  met  on  a  proposition  to  sell  and  purchase  with  only  the 
statements  made  by  one  party  over  a  phone.  It  is  true  the 
statements  made  by  Martin  would  indicate  that  appellant  author- 
ized him  to  make  the  contract.  They  also  indicate  that  Martin 
was  very  anxious  to  make  it,  no  doubt  to  earn  a  commission. 
What  Martin  said  in  that  telephone  conversation  as  testified  to 
by  respondent  and  the  telephone  operator  does  not  preponderate 
over  the  positive  testimony  of  appellant  and  his  witnesses.  Smith 
and  Toronto.  Inference  and  surmise  are  not  suflScient  to  over- 
come the  positive  testimony  in  the  case.  I  think  that  observa- 
tion and  experience  show  that  mistakes  are  liable  to  occur  in 
telephone  conversations  and  misunderstandings  arise  between 
the  persons  talking,  and  the  chances  for  a  third  party  to  fully 
understand  such  conversations,  they  only  hearing  what  was  said 
at  one  end  of  the  line,  is  considerable. 

And  again,  fifty  thousand  pounds  of  seed  at  eight  cents  per 
pound  would  amount  to  $4,000.  This  seed,  according  to  said 
alleged  contract,  was  to  have  been  delivered  within  sixty  days 
on  the  payment  of  $125  as  a  forfeit.  This  is  an  advance  of  less 
than  one-third  of  a  cent  per  pound  on  said  seed,  and  when  it 
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comes  to  the  probabilities^  it  is  hardly  probable  that  a  good 
business  man  would  make  such  a  contract  where  the  subject  of 
the  contract  was  so  liable  to  fluctuation  in  price  during  the  sixty 
days'  option  to  deliver  said  seed.  A  $125  payment  on  a  five 
thousand  pound  sale  would  be  more  probable.  But  we  do  not 
have  to  go  into  the  realm  of  probabilities  to  decide  this  case. 

We  do  not  think  there  is  a  substantial  conflict  in  the  evidence 
on  the  point  as  to  whether  Vogeler  authorized  Martin  to  make 
the  alleged  contract,  while  an  inference  might  be  drawn  from 
the  testimony  of  the  telephone  operator  and  the  respondent  that 
Martin  was  authorized  to  sign  said  contract,  but  when  the  testi* 
mony  of  the  appellant,  his  bookkeeper  and  stenographer  is  con- 
sidered, we  do  not  think  there  is  a  substantial  conflict  as  the 
positive  testimony  clearly  overbalances  the  inference  to  be  drawn 
from  the  testimony  of  the  respondent 

The  second  error  assigned  involves  the  ruling  of  the  c6urt  in 
permitting  the  respondent  to  detail  a  conversation  between  him- 
self and  one  H.  L.  GriflSn  of  Ogden,  Utah.  That  evidence  was 
clearly  incompetent;  it  was  purely  hearsay,  and  the  court  erred 
in  admitting  it.  After  it  was  admitted,  simply  because  counsel 
for  the  appellant  cross-questioned  the  witness  did  not  cure  the 
error  or  make  it  complete.  The  order  of  the  court  refusing  to 
strike  out  the  testimony  of  witness  Hughes  as  to  what  he  heard 
over  the  telephone  is  assigned  as  error.  It  is  true  that  HugheB 
himself  testified  that  he  heard  only  fragments  of  the  conversa- 
tion ;  that  he  broke  in  on  the  line  twice  during  the  two  minutes 
that  said  conversation  lasted,  and  admits  that  he  may  not  have 
heard  all  the  conversation,  but  we  think  it  was  proper  that  the 
part  of  the  conversation  heard  by  him  should  go  to  the  jury. 

The  refusal  of  the  court  to  give  defendant's  instruction  num- 
ber four  and  one-half  is  assigned  as  error.  Said  instruction  is 
as  follows :  "The  court  instructs  the  jury  that  if  on  the  fifteenth 
day  of  January,  1901,  at  Idaho  Falls,  Idaho,  S.  H.  Martin  tele- 
phoned the  defendant  Vogeler,  at  Salt  Lake  City,  Utah,  that 
he  could  sell  fifty  thousand  pounds  of  alfalfa  seed  at  eight  cents 
per  pound  and  if  the  defendant  telephoned  S.  H.  Martin  not 
to  sell  fifty  thousand  pounds  of  Purity  alfalfa  seed,  but  that 
he  could  sell  five  thousand  pounds  of  Purity  alfalfa  seed,  at 
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eight  cents  per  pound,  and  by  mistake  S.  H.  Martin  understood 
the  defendant  Yogeler  to  say  fifty  thousand  pounds,  when  he- 
only  said  five  thousand  pounds,  the  plaintiff  cannot  recover  in 
this  action,  and  you  should  find  for  the  defendant  We  are 
not  satisfied  that  the  court  erred  in  refusing  to  give  said  in- 
struction, and  the  court  is  not  agreed  as  to  whether  said  instruc- 
tion is  the  law  under  the  pleadings  and  evidence  in  fhe  case,  and 
therefore  hold  that  the  court  did  not  err  in  refusing  to  give  it 
There  is  some  contention  in  the  record  and  some  evidencer 
whereby  it  is  attempted  to  be  shown  that  Martin  had  authority 
to  bind  the  appellant  in  contracts  for  the  sale  of  seed  without 
his  submitting  such  contracts  to  him,  and  under  the  evidence- 
contained  in  the  record,  we  think  that  the  court  erred  in  not  giv*- 
ing  said  instruction.  The  plaintiff  well  knew  that  the  author* 
ity  of  Martin  to  make  said  contract  was  procured  by  telephone,, 
if  procured  at  all,  and  if  the  testimony  of  said  Yogeler,  Smith 
and  Toronto  is  to  be  believed,  no  such  authority  was  conferred^ 
and  the  fact  would  remain  that  Martin  acted  without  authority 
whether  from  misunderstanding  or  from  the  desire  to  earn  a^ 
commission.  It  will  not  be  seriously  contended  that  if  the 
minds  of  the  parties  in  this  case  did  not  meet  or  come  together, 
they  did  not  agree,  and  no  contract  was  entered  into.  The 
judgment  must  be  reversed,  and  the  cause  remanded  for  further 
proceedings  in  accordance  with  the  views  expressed  in  this  opin- 
ion.   It  is  so  ordered,  with  costs  in  favor  of  appellant 

Stockslager,  C.  J.,  and  Ailshie,  J.,  concur. 
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(Febnuuy  6,  1006.) 

MUBBY  V.  NIXON. 
[70  Pao.  643.] 

8t7FiiGii»roT  or  GoMPi^aNT— CEBTAunr  or  Findiitos— DcflGBiFnoir  or 
Fbopebtt  in  Dispute. 

1.  Complaint  in  this  ease  examined  and  held  sufficient  to  state 
a  cause  of  action;  and  no  defect  therein  haying  been  pointed  out 
by  demurrer  in  the  lower  court,  any  defect  in  the  maimer  of  stat- 
ing the  cause  of  action  will  not  be  examined  on  first  suggestion 
in  this  court. 

2.  A  judgment  will  not  be  reversed  on  the  grounds  alone  that 
CEe  findings  on  which  it  rests  refer  to  maps  and  plats  on  file  in 
fhe  case  for  a  complete  and  definite  description  of  the  property 
involved  in  the  litigation,  but  when  capable  of  being  made  cer- 
tain by  such  reference  will  be  sustained. 

3.  Held,  further,  that  the  practice  of  referring  in  findings  and 
judgments  to  extraneous  matters  for  description  or  other  essen- 
tial matter  is  not  the  commendable  practice  and  should  be  dis- 
couraged. 

(Syllabus  by  the  court.) 

APPEAL  from  the  District  Court  of  the  Fifth  District,  in 
aad  for  Bannock  County.    Honorable  Alfred  Budge,  Judge. 

Action  to  quiet  title  to  certain  property  and  for  a  perpetual 
injunction  against  the  defendant  interfering  with  plaintiff's 
possessiofli  or  obstructing  the  free  use  of  such  property.  Judg- 
ment for  plaintiff  and  defendant  appeals.    Affirmed. 

STATEMENT    OF    FACTS. 

The  plaintiff  commenced  this  action  to  quiet  his  title  to  cer- 
tain property  situated  in  Bannock  county,  and  to  obtain  a  per- 
petual injunction  against  the  defendant  interfering  with  plain- 
tiff's possession  of  such  property  or  in  any  manner  obstructing 
the  free  use  thereof.  Since  this  appeal  is  from  the  judgment 
alone  and  does  not  bring  up  any  of  the  evidence,  and  appellant 
places  his  chief  reliance  upon  the  insufficiency  of  the  complaint, 
we  therefore  quote  the  complaint  and  findings  in  full,  which  are 
as  follows: 
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''Comes  now  the  plaintiff  and  for  cause  of  action  against  the 
defendant^  complains  and  alleges : 

''1st  That  the  plaintiff  and  his  grantors  and  predecessors  in 
interest^  at  all  the  times  herein  mentioned^  were,  and  the  plain- 
tiff now  iS;  the  owner,  in  the  possession  and  entitled  to  the 
possession  of  the  following  described  real  estate,  to  wit: 

"That  certain  water  right  and  water  system  furnishing  and 
supplying  the  city  of  Pocatello,  Idaho,  with  water  for  public  and 
domestic  use  commonly  known  as  the  Pocatello  Water  System, 
including,  among  other  things,  the  right  of  way  for  its  pipe- 
lines from  its  source  of  supply  to  its  reservoirs,  reservoir  sites, 
with  the  right  of  access  thereto,  and  the  right  of  way  for  its 
pipe  lines  from  said  reservoirs  to  the  corporate  limits  of  the 
city  of  Pocatello,  Idaho ;  that  said  right  of  way  is  one  hundred 
feet  wide,,  and  among  other  lands  crosses  one  comer  of  the 
southeast  quarter  of  the  southwest  quarter  of  section  35, 
township  6  south,  range  34  east,  in  Bannock  county,  state 
of  Idaho,  said  right  of  way  being  occupied  and  used  for  the  pipe- 
lines of  the  plaintiff  in  conducting  water  of  said  water  system 
to  the  city  of  Pocatello  for  domestic  and  public  use  as  aforesaid, 
and  has  been  acquired  by  the  plaintiff  and  his  grantors  and  his 
predecessors  in  interest  from  the  government  of  the  United 
States  pursuant  to  law,  and  according  to  certain  surveys,  maps 
and  plats  submitted  to  and  approved  by  the  Secretary  of  the  In- 
terior of  the  said  United  States  government,  and  now  on  file 
therein,  and  also  with  the  United  States  land  oflSce  at  Blackf  oot, 
Idaho,  to  which  reference  is  hereby  made  as  a  part  hereof. 

"2d.  That  as  a  means  of  access  to,  and  for  the  convenience  of 
the  plaintiff  and  the  traveling  public  in  traveling  to  and  from 
said  pipe-lines  and  reservoirs,  the  plaintiff  and  his  grantors  and 
predecessors  in  interest  built  and  constructed  a  road  from  the 
city  of  Pocatello,  Idaho,  to  its  upper  reservoir  situate  on  the 
northwest  quarter  of  the  southeast  quarter  of  section  2,  town- 
ship 7  south,  range  34  east,  which  said  road  runs  over  and 
through  the.  southeast  quarter  of  the  southwest  quarter  of  sec- 
tion 35,  aforesaid,  along  and  adjacent  to  said  right  of  way 
within  close  proximity  thereto. 
Idaho,  Vol.  10-30 
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"3i  That  the  plaintiff  and  his  grantors  and  predecessors  in 
interest,  for  more  -than  ten  years  last  past,  except  when  inter- 
rupted by  the  defendant  as  hereinaft^  more  folly  alleged,  have 
been  and  now  are  in  the  possession,  occupation  and  use,  and  are 
entitled  io  the  possession,  occupation  and  use  of  said  pipe-lines 
and  reservoirs,  claiming  title  thereto,  holding  and  claiming  the 
same  adversely  against  all  and  every  person  or  persons  whomso- 
ever, and  paying  all  state,  county  and  municipal  taxes  or  assess^ 
ments  upon  or  against  the  same. 

^'4th.  That  the  plaintiff  and  his  grantors  and  predecessors 
in  interest,  for  more  than  ten  years  last  past,  except  when  in- 
terrupted by  the  defendant,  as  hereinafter  more  fully  alleged, 
have  been  and  now  are  entitied  to  access  to  said  pipe-lines  and 
reservoirs  by  means  of  and  along  and  over  the  road  and  high- 
way set  forth  and  described  in  paragraph  2*  hereof,  together  with 
the  traveling  public  using  the  same,  which  is  the  only  present 
practical  means  of  access  to  and  from  said  pipe-lines  and  reser- 
voirs, and  said  road  and  highway,  except  when  obstructed  by 
the  defendant,  has  been  and  now  is  in  constant  daily  use  by  the 
plaintiff  and  the  traveling  public. 

''5th.  That  on  or  about  the  seventeenth  day  of  October,  1902, 
the  defendant  above  named  trespassed  upon  said  right  of  way 
of  the  plaintiff,  by  planting  posts  and  stringing  wires  over  and 
across  the  same,  thereby  obstructing  and  inclosing  the  same 
without  the  knowledge  and  against  the  will  and  without  the 
consent  of  the  plaintiff,  and  by  his  acts  and  speech  gives  out  and 
threatens  to  continue  to  plant  posts  and  string  wires  over  and 
across  said  right  of  way  where  the  said  lines  of  the  southeast 
.  quarter  of  the  southwest  quarter  of  said  section  35  crosses  the 
same,  without  the  knowledge,  against  the  will  and  without  the 
,  consent  of  plaintiff,  and  to  the  great  and  irreparable  damage  of 
the  plaintiff,  for  which  there  is  no  plain,  speedy  and  adequate 
remedy  at  law. 

"6th.  That  on  or  about  the  seventeenth  day  of  October,  1902, 
the  defendant  above  named,  in  violation  of  law,  without  the 
knowledge  of  the  plaintiff  and  against  his  will  and  without  his 
consent,  obstructed  said  road  and  highway  set  forth  and  de- 
scribed in  paragraphs  two  and  four  hereof,  by  planting  posts 
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and  stringing  wires  over  and  across  the  same^  thereby  preventing 
the  plaintiff  and  others  from  traveling  said  road  and  highway, 
and  by  his  acts  and  speech  the  defendant  gives  out  and  threatens 
to  continue  to  obstruct  said  road  and  highway  and  to  prevent 
travel  thereon  or  thereover,  where  the  same  crosses  said  south- 
east quarter  of  the  southwest  quarter  of  section  36  aforesaid, 
to  the  great  and  irreparable  damage  of  the  plaintiff,  and  for 
which  there  is  no  plain,  speedy  or  adequate  remedy  at  law.     .  . 

"7th.  That  the  defendant  claims  some  right  or  interest  in 
and  to  the  said  southeast  quarter  of  the  southwest  quarter  of 
section  35,  the  exact  extent  of  which  is  to  the  plaintiff  unknown, 
but  if  any  interest  he  haa,  it  is  subordinate  and  inferior  to  the 
rights  of  the  plaintiff  in  said  right  of  way,  and  to  the  right  of 
the  plaintiff  to  travel  over  said  road  and  highway  constructed 
and  used  by  the  plaintiff  and  his  grantors  and  predecessors  in 
interest,  for  more  than  t^i  years  last  past,  as  a  means  of  access 
to  said  pipe-lines  and  reservoirs. 

"8th.  That  the  plaintiff  is  informed  and  believes,  and  upon 
such  information  and  belief  alleges,  that  the  defendant  is  a  non- 
resident of  Idaho,  and  has  no  property  therein,  except  said 
southeast  quarter  of  the  southwest  quarter  of  section  35,  afore- 
said, which  is  practically  valueless,  and  that  the  defendant  is 
therefore  insolvent  and  wholly  unable  to  respond  in  damages 
for  the  past  and  threatened  trespasses  upon  the  rights  of  way 
of  the  plaintiff,  and  for  the  past  and  threatened  obstructions  to 
said  road  and  highway  and  the  plaintiff  will  suffer  great  and 
irreparable  damage  from  such  threatened  trespasses,  unless  de- 
fendant be  restrained  and  enjoined  therefrom.'' 

After  the  submission  of  the  case  the  court  made  and  filed  his 
findings  of  *f act  and  conclusions  of  law,  which  are  as  follows : 

"1st  That  the  plaintiff  and  his  grantors  and  predecessors  in 
interest,  at  all  the  times  mentioned  in  the  plaintifPs  conplaint, 
and  the  plaintiff  now  is  the  owner,  in  the  possession  and  entitled 
to  the  possession  of  tiiat  certain  water  system  furnishing  and 
supplying  the  city  of  Pocatello,  Idaho,  with  water  for  domestic 
and  public  use,  commonly  known  as  the  Poc»tello  Water  System, 
including,  among  other  things,  the  right  of  way  for  its  pipe- 
lines, aqueducts  and  ditches  from  its  source  of  supply  to  its 
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Teservoirs,  reservoir  sites,  with  the  right  of  access  thereto,  and 
the  right  of  way,  fifty  feet  wide  in  width  on  either  side  of  the 
margin  of  said  reservoir  and  pipe-lines  and  to  the  corporate 
limits  of  the  city  of  Pocatello,  Idaho,  which  right  of  way  crosses 
the  southeast  quarter  of  the  southwest  quarter  of  section  35, 
township  6  south,  range  34  east,  Boise  meridian,  in  Bannock 
county,  state  of  Idaho,  said  right  of  way  being  used  and  occu- 
pied by  the  plaintiff  with  pipe-lines,  conducting  water  of  said 
water  system  to  the  city  of  Pocatello,  for  domestic  and  public 
use  as  aforesaid,  and  which  has  been  acquired  by  i  the  plaintiff 
aild  his  grantors  and  predecessors  in  interest  from  the  govem- 
meDt  of  the  United  States  pursuant  to  ,Ibw,  and  according  to 
certain  maps,  surveys  and  plans,  submitted  to  and  approved  by 
the  Secretary  of  the  Interior  of  the  United  States, government, 
now  on  file  with  said  secretary  and  in  the  United  States  land 
ofSce  at  Blackf oot,  Idaho,  and  filed  as  exhibits  in  this  cause,  to 
which  reference  is  hereby  made  as  a  part  hereof. 

''2d.  That  as  a  means  of  access  to  and  for  the  convenience 
of  the  plaintiff  and  the  traveling  public  in  traveling  to  and 
from  said  pipe-lines,  reservoirs,  and  other  places  beyond,  the 
plaintiff  and  his  grantors  and  predecessors  in  interest  built  and 
constructed  a  road  from  the  city  of  Pocatello,  Idaho,  io  its  said 
reservoirs,  and  dedicated  the  same  to  the  public  as  a  public  high- 
way, which  said  road  has  been  used  by  the  plaintiff  and  accepter! 
and  used  by  the  general  public  for  more  than  ten  years  last  past, 
as  a  public  highway,  which  said  road  passes  over  the  southeast 
quarter  of  the  southwest  quarter  of  section  36,  aforesaid,  along 
and  adjacent  thereto,  and  is  fifty  feet  in  width  and  accurately 
marked  on  a  plat  and  filed  herein  and  made  a  part  hereof. 

''3d.  That  the  plaintiff  and  his  grantors  and  predecessors  in 
interest,  for  more  than  ten  years  last  past,  except  when  inter- 
rupted by  the  defendant,  have  been  and  now  are  in  the  pos- 
session, occupation  and  use  of  said  pipe-lines  and  reservoirs  and 
the  rights  of  way  and  sites  therefor,  claiming  title  thereto  under 
the  laws  and  grants  of  the  United  States,  holding  and  using  the 
same  adversely  against  the  defendant  and  all  and  every  person 
or  persons  whomsoever,  paying  all  state,  county  or  municipal 
taxes  or  assessments  against  or  upon  the  same. 
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"4th.  That  on  or  about  the  seventeenth  day  of  October,  1902, 
the  defendant  trespassed  upon  said  right  of  way  for  said  pipe- 
lines by  planting  posts  aad  stringing  wires  over  and  across  the 
same,  thereby  obstructing  and  inclosing  the  same  against  the 
will  and  without  the  consent  of  the  plaintiff;  and  at  the  same 
time  and  place  and  in  the  same  manner  obstructing  said  road 
and  public  highway;  and  by  his  acts  and  speech  gives  out  and 
threatens  to  continue  to  plant  posts  and  string  wires  over  and 
across  said  right  of  way  and  highway,  where  the  lines  of  the 
southeast  quarter  of  the  southwest  quarter  of  said  section  35 
crosses  the  same. 

"5th.  That  the  defendant  is  a  nonresident  of  the  state  of 
Idaho,  and  has  no  property  therein,  except  the  southeast  quarter 
of  the  southwest  quarter  of  said  section  35,  aforesaid,  the  value 
of  which  is  not  proved,  and  which  is  of  little  value. 

"As  conclusions  of  law  based  upon  the  foregoing  findings  of 
fact,  the  court  says : 

"That  the  plaintiff  is  the  owner,  in  the  possession  and  en- 
titled to  the  possession  of  a  strip  of  land  one  hundred  feet  wide 
through  the  southeast  quarter  of  the  southwest  quarter  of  sec- 
tion 35,  township  6  south,  range  34  east,  Bannock  county,  Idaho, 
where  the  pipe-line  of  the  plaintiff  leading  from  its  lower  res- 
ervoir to  the  city  of  Pocatello,  crosses  the  same,  being  a  strip 
fifty  feet  on  each  side  of  said  pipe-line,  as  located,  surveyed 
and  established  by  the  plats  and  maps  filed  with  and  approved 
by  the  Secretary  of  the  Interior,  and  now  on  file  in  the  United 
States  land  office  at  Blackfoot,  Idaho,  a  certified  copy  of  which 
is  filed  in  this  cause,  to  which  reference  is  hereby  made  as  a  part 
hereof;  and  that  the  defendant  has  no  right  or  title  thereto. 

"That  the  road  leading  from  the  city  of  Pocatello,  Idaho,  to 
the  pipe-lines,  reservoirs,  reservoir  sites,  and  places  and  points 
west  thereof  and  particularly  that  part  of  said  road  which 
crosses  the  southeast  quarter  of  the  southwest  quarter  of  section 
35,  whether  located  upon  or  off  the  right  of  way  for  said  pipe- 
lines, is  and  for  more  than  ten  years  last  past  has  been  a  public 
highway,  and  for  a  width  of  fifty  feet  where  said  road  now  ex- 
ists is  entitled  to  be  traveled  by  the  general  public,  and  for  that 
width  must  be  left  open  and  unobstructed  to  public  travel. 
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'^hat  the  plaintifF  is  entitled  to  have  his  right  and  title  to 
said  right  of  way,  fifty  feet  upon  each  side  of  said  pipe-line, 
where  the  same  crosses  the  lands  above  described,  quieted  against 
the  defendant,  and  the  plaintiffs  right  and  title  to  said  right  of 
way  is  superior  to  any  right  or  claim  of  said  defendant. 

''That  the  defendant  has  no  right  to  plant  posts  or  string 
wires  over  or  across  said  right  of  way  for  said  pipe-lines  or 
said  public  road,  or  to  otherwise  obstruct  said  right  of  way  or 
said  public  highway,  or  to  obstruct  said  public  highway  where 
the  same  diverges  from  said  right  of  way. 

''That  the  defendant  and  his  agents,  attorneys  and  servants 
should  be  perpetually  restrained  and  enjoined  from  in  any  man- 
ner interfering  with  or  obstructing  said  right  of  way  or  tres- 
passing thereon  and  from  obstructing  said  public  highway, 
where  the  same  crosses  the  lands  above  described,  or  in  any 
manner  interfering  with  the  free  use  and  enjoyment  thereof  as 
a  public  highway.'' 

The  facts  are  stated  in  the  opinion. 

John  P.  Cummings,  for  Appellant. 

Does  the  complaint  state  facts  sufficient  to  constitute  a  cause 
of  action?  If  it  does  not,  then  the  judgment  of  th^  court  will 
certainly  fall.  The  allegations  that  the  acts  of  the  defendant 
have  and  will  result  in  great  and  irreparable  damage  to  the 
plaintiff  are  not  sufficient;  the  complaint  must  show  in  what 
manner  the  plaintiff  would  be  injured  or  in  what  manner  he 
has  been  injured — what  the  result  of  the  defendant's  acts  com- 
plained of  has  been  or  would  be.  (Crescent  Min.  Co,  v.  Silver 
King  Min.  Co.,  17  Utah,  444,  70  Am.  St  Hep.  810,  64  Pac. 
244.)  A  full  disclosure  of  all  facts  must  be  made  in  an  ap- 
plication for  an  injunction.  (Reddall  v.  Bryan,  14  Md.  444, 
74  Am.  Dec.  550;  RanUn  v.  Charless,  19  Miss.  490,  61  Am. 
Dec.  574;  Leach  v.  Day,  27  Cal.  643.)  The  complaint  fails  to 
allege  by  what  right  or  authority  he  brings  this  action  to  re- 
move or  prevent  the  obstruction  of  a  public  highway  or  public 
road.  To  entitle  a  private  individual  to  maintain  a  suit  for  the 
obstruction  of  a  public  highway  he  must  show  that  his  injuries 
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are  different  in  kind  from  those  suffered  by  the  public.  (San 
Jose  Ranch  Co.  v.  Brooks,  74  Gal.  463,  16  Pac.  250;  Hargro  v. 
Hodgdon,  89  Cal.  623,  26  Pac.  1106;  Blanc  v.  Klumphe,  29  Cal. 
156;  Bigley  v.  Nunan,  53  Cal.  404;  Hogan  v.  Central  Pac.  R. 
R.  Co.,  71  Cal.  84, 11  Pac.  876.)  Where  the  nuisance  is  purely 
pnblic  the  snit  can  only  be  instituted  by  the  state  or  the  attorney 
general  acting  for  the  state.  (Yolo  Co.  v.  Sacramento,  36  Cal. 
194;  Cohum  v.  Ames,  52  Cal.  385,  28  Am.  Bep.  634;  People 
V.  Dreher,  101  Cal.  271,  35  Pac,  867;  Stuffleheam  v.  Mont- 
gomsry,  3  Idaho,  20,  26  Pac.  125;  Idaho  Eev.  Stats.  1887,  sees. 
960-963;  People  ex  rel.  Brokaw  v.  Commrs.  of  Highways  of 
Bloomington  Tp.,  130  111.  482,  22  N.  E.  596,  6  L.  R.  A.  161.) 
That  the  plaintiff  had  a  plain,  speedy  and  adequate  remedy  at 
law  is  so  apparent  as  to  hardly  admit  of  argument.  (Sev. 
Stats.  1887,  sec.  5092,  subd.  2.)  An  injunction  will  not  be 
granted  when  the  remedy  at  law  for  the  injury  complained  of 
is  full,  adequate  and  complete.  (Borland  v.  Thornton,  12  Cal. 
440;  Leach  v.  Day,  27  Cal.  643;  Richards  v.  KirJcpatricJc,  53 
Cal.  433;  Rahm  v.  Minis,  40  Cal.  421 ;  Conley  v.  Chedic,  6  Nev. 
222 ;  Warlier  v.  WQliam^,  53  Neb.  143,  73  N.  W.  539 ;  EidimQler 
Ice  Co.  V.  Guthrie,  42  Neb.  238,  60  N.  W.  717,  28  L.  R.  A. 
581;  Phillips  v.  Watson,  63  Iowa,  28,  18  N.  W.  659;  Wilkinson 
V.  Rewetf,  59  Wis.  554,  18  N.  W.  513.) 

Standrod  &  Terrell,  for  Respondents. 

Where  an  action  is  tried  in  the  district  court  upon  its  merits, 
and  a.  finding  of  facts  is  made  and  a  judgment  rendered  thereon, 
no  exception  being  taken,  the  only  question  that  will  be  consid- 
ered by  the  supreme  court  is  whether  the  complaint  states 
facts  sufficient  to  warrant  the  judgment.  (Diehl  v.  Hull,  1 
Idaho,  352;  Smith  v.  Sterling,  1  Idaho,  128;  People  v.  Hunt,  1 
Idaho,'433 ;  Forsythe  v.  Richardson,  1  Idaho,  459 ;  Ray  v.  Ray,  1 
Idaho,  705 ;  Hyde  v.  Earkness,  1  Idaho,  638 ;  Purdum  v.  Taylor, 
2  Idaho,  167,  9  Pac.  607;  Berry  v.  Alturas  Co.,  2  Idaho,  296 
(274),  13  Pac.  233;  Jones  v.  Quayle,  3  Idaho,  640,  32  Pac. 
1134.)  An  appellate  court  will  not  presume  error.  All  intend- 
ments must  be  in  favor  of  the  judgment.  (Lowe  v.  Turner,  1 
Idaho,  107;  Hazard  v.  Cole,  1  Idaho,  276;  Montandon  v.  Walker, 
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2  Idaho,  166,  (152),  9  Pac.  608;  Hopkins  v.  Utah  N.  Ry.  Co.,  Z 
Idaho,  300  (277),  13  Pac.  343;  State  v.  Preston,  4  Idaho,  215,. 
38  Pac.  694 ;  Vermont  Loan  etc.  Co,  v.  McGregor,  5  Idaho,  320, 
61  Pac.  103.)  When  the  evidence  is  not  before  the  appellate 
court,  it  will  be  presmned  that  the  findings  are  supported  by 
the  evidence.  (Zion^s  Co-op.  Mer.  Inst.  v.  Morga/n,  6  Idaho, 
464,  56  Pac.  168;  Brossard  v.  Morgan,  7  Idaho,  215,  61  Pac. 
1031.) 

AILSHIE,  J.  (After  Making  the  Statement).— The  defend- 
ant did  not  demur  to  the  complaint,  but  answered,  and  the 
case  was  tried  without  any  objection  to  the  sufficiency  of  the 
complaint.  While  this  complaint  may  have  contained  defects 
which  could  have  been  pointed  out  by  special  demurrer,  we  are 
satisfied  that  it  is  sufficient  to  state  a  cause  of  action  in  the  ab- 
sence of  any  such  objection.  The  views  of  this  court  on  a  some- 
what similar  objection  of  a  more  serious  nature  than  the  one  in- 
volved in  this  case  were  expressed  in  Hollister  v.  Staie,  9  Idaho, 
661,  77  Pac.  339.  It  is  argued  that  the  findings  are  insuffi- 
cient to  support  the  judgment,  for  the  reason  that  they  do  not 
fix  the  exact  situs  or  location  of  the  right  of  way  one  hundred 
feet  wide  to  which  it  is  sought  to  quiet  the  title.  The  descrip- 
tion of  the  premises  contained  in  the  decree  follows  the  descrip- 
tion contained  in  the  findings.  It  will  be  noticed  that  the  court 
refers  to  certain  plats  and  maps,  certified  copies  of  which  were 
on  file  in  the  case,  for  a  specific  and  complete  description  of  the 
property,  and  By  reference,  made  the  maps  a  part  of  the  find- 
ings. Appellant's  chief  objection  to  this  is  that  no  map  or  plat 
is  made  a  part  of  the  findings  or  judgment  by  being  incorporated 
therein,  and  that  no  map  or  plat  is  referred  to  by  any  identifi- 
cation whereby  a  person  could  ascertain  the  particular  map  or 
plat  A  map  is  brought  up  as  a  part  of  the  record  by  stipula- 
tion between  counsel,  showing  the  exact  location  of  the  right 
of  way  and  pipe-line  claimed  by  the  plaintiff,  which  map  is 
drawn  to  a  scale  and  contains  all  the  angles  and  measurements 
necessary  to  definitely  locate  the  same.  This  map  is  one  of  the 
files  in  the  case  in  the  trial  court  It  is  claimed,  however,  by 
appellant  that  there  were  other  maps  and  plats  on  file  with  ret 
erence  to  the  same  tract  of  land  and  right  of  way,  and  that  from 
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the  findings  and  judgment  it  cannot  be  ascertained  which  par* 
ticnkr  map  is  referred  to.  It  is  to  be  presumed  that  all  the 
maps  and  plats  which  were  properly  introduced  in  the  case  had 
reference  to  the  particular  right  of  way  and  pipe-line  in  contro- 
versy, and  since  it  could  be  located  at  but  one  definite  place,  it 
must  necessarily  follow  that  all  the  maps  and  plats  on  file  in 
the  case  were  in  harmony  with  each  other  and  gave  the  property 
the  same  location  rather  than  different  locations.  On  this  point 
appellant  cites  us  to  Crosby  v.  Doivd,  61  Cal,  557,  but  what 
wafi  said  there  with  reference  to  description  is  scarcely  appli- 
cable  here  for  the  reason  that  that  was  an  ejectment  case;  but 
the  doctrine  announced  in  that  case  has  been  repudiated  by  the 
California  court  in  the  later  cases  of  De  Sepulveda  v.  Baugh,  74 
CaL  470,  5  Am.  St.  Rep.  455,  16  Pac.  223,  and  In  re  Madera^ 
Irr.  Dist,  92  Cal.  296,  27  Am.  St.  Eep.  106,  28  Pac.  272,  675, 
14  L.  B.  A.  755.  We  think  in  this  case  the  description  is  not 
so  defective  as  to  justify  a  refusal  of  the  judgment  The  prac- 
tice, however,  of  referring  to  extraneous  matters  in  the  findings 
and  judgment  for  definite  description,  or  any  other  matter  that 
should  be  contained  in  the  findings  and  judgment,  is  one  which 
should  be  discouraged.  We  think  the  trial  courts  should  incor- 
porate all  such  matters  in  their  findings  and  judgments  without 
making  any  reference  whatever  to  any  matters  not  therein  con- 
tained, and  by  so  doing  much  of  this  character  of  discussion 
and  this  class  of  appeals  would  be  avoided. 

Counsel  for  the  respective  parties  have  gone  quite  exhaustively 
into  the  question  of  the  kind,  character  and  extent  of  the  title 
which  plaintiff  acquired  to  this  right  of  way,  and  have  dis- 
cussed the  question  as  to  whether  tiie  same  was  a  fee  or  only 
a  specific  easement.  The  evidence  haa  not  been  brought  be- 
fore us,  and  for  that  reason  we  do  not  think  we  are  at  liberty 
to  enter  into  a  discussion  of  those  questions.  This  appeal  only 
brings  up  the  judgment-roll,  and  since  we  find  no  error  therein, 
the  judgment  must  be  affirmed,  and  it  is  so  ordered.  Costs 
awarded  to  respondent 

Stockslager,  C.  J.,  and  Sullivan,  J.,  concur. 
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(Februaiy  9,  1906.) 

PENNYPACKEE  v.  LATIMEE. 
[Bl  Pac.  55.] 

Assignment  of   Mobtgaob — ^Fobeolosube  or   Mobioage— Patmbnt— 
AoBNT — Estoppel. 

1.  Where  B.  executed  a  mortgage  to  the  B.  ft  E.  Investment 
Company,  and  the  company  thereafter  assigned  the  same  to  P.* 
inth  a  contract  binding  the  company  to  pay  interest  installments 
and  principal  promptly  when  due,  and  agreeing  not  to  foreclose 
ihe  mortgage  for  two  years  after  the  same  became  due,  and  gir- 
ing^  the  company  the  right  to  repurchase  said  note  and  mortgage 
at  any  time,  and  collected  nine  interest  installments  covering  a 
period  of  about  five  yours  through  said  company,  and  delivered 
the  coupons  therefor  to  the  mortgagor  through  said  corporation, 
and  neglected  to  file  its  assignment  of  said  mortgage  for  record 
in  the  proper  county,  and  failed  and  neglected  to  notify  the  mort- 
gagors of  such  assignment,  held,  that  under  those  facts  the  said 
B.  ft  E.  Investment  Ck>mpany  was  the  agent  of  P.,  and  that  the 
payment  of  said  principal  debt  and  interest  to  the  B.  ft  E.  Invest- 
ment Company  was  a  payment  to  P. 

(Syllabus  by  the  court.) 

APPEAL  from  the  District  Court  of  Ada  Counly.  Honor- 
able George  H.  Stewart^  Judge. 

Action  to  foreclose  a  mortgage.  Judgment  for  defendant. 
AfiBrmed. 

Bichards  &  Haga^  for  Appellant. 

Payment  of  a  bill  or  note  should  be.  made  to  the  legal  owner 
or  holder  thereof,  or  to  the  holder's  general  agent  for  the  collec- 
tion of  such  papers,  or  to  someone  having  special  authority  to 
collect  in  the  particular  instance,  and  proof  of  authority  to  a 
person  to  collect  interest  does  not  authorize  him  to  collect  the 
principal.  {University  Bcmk  v.  Tuck,  96  Ga.  465,  23  S.  E. 
467;  Bronson  v.  Ashloch,  2  Kan.  App.  255,  41  Pac.  1068;  2 
Daniel  on  Negotiable  Instruments,  5th  ed.,  sec.  1230;  (7t*m- 
mings  v.  Hurd,  49  Mo.  App.  139 ;  Smith  v,  Kidd,  68  N".  Y.  130, 
23  Am.  Eep.  157;  Dodge  v.  Birkenfeld,  20  Mont  115,  49  Pac 
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590;  Bun  V.  MUchell,  47  Neb.  647,  66  K  W.  632;  Draper  v. 
Bice,  56  Iowa,  114,  41  Am.  Bep.  88,  7  N.  W.  524,  8  N.  W.  797; 
Lesier  v.  Snyder,  12  Colo.  App.  351,  65  Pac.  613;  Barstow  v. 
Stone,  10  Colo.  App.  396,  52  Pac.  48;  Brewster  v.  Carnes,  103 
N.  Y.  556,  9  N.  E.  323;  Adair  v.  Lenox,  15  Or.  489,  16  Pac. 
182;  KoJU  V.  Beach,  107  Wis.  409,  81  Am.  St.  Bep.  849,  83  N. 
W.  657,  50  L.  B.  A.  600;  Williams  v.  Walker,  2  Sand.  Ch.  326.) 
Where  the  grantee  of  a  mortgagor  who  has  assumed  the  payment 
of  a  note  and  mortgage  pays  the  amoimt  due  on  such  note  and 
mortgage  to  the  original  mortgagee  before  the  same  becomes  due, 
but  after  the  assignment  of  such  note  and  mortgage,  and  after 
the  mortgagee  had  parted  with  the  possession  thereof,  and  was 
without  evidence  of  authority  to  receive  such  payment,  he  does 
so  at  his  peril,  and  must  bear  the  loss  if  the  money  is  embezzled 
before  it  reaches  the  legal  owner  and  holder  of  the  note  and 
mortgage.  (Hollingshead  v.  Globe  Inv.  Co,,  8  N.  Dak.  35,  77 
N.  W.  89,  42  L.  B.  A.  669 ;  Murphy  v.  Barnard,  162  Mass.  72,  44 
Am.  St.  Bep,  340,  38  N.  E.  29;  Biggerstajf  v.  Marston,  161 
Mass.  101,  36  N.  E.  785;  Mulcahy  v.  Fenwick,  161  Mass.  164, 
36  N.  E.  689;  SchvJtz  v.  Sroelowitz,  191  111.  249,  61  N.  E.  92.) 
Authority  from  the  holder  of  a  note  to  an  agent  to  collect  and 
receive  the  principal  and  interest  of  the  debt  is  not  authority 
to  collect  or  receive  either  the  principal  or  interest  before  it  is 
due,  and  the  payor  is  not  discharged  if  money  paid  before  it  is 
due  is  embezzled  by  such  agent.  {Park  v.  Cross,  76  Minn.  188, 
77  Am.  St.  Bep.  630,  78  N.  W.  1107;  Schermerhom  v.  Farley, 
23  N.  Y.  St.  Bep.  900,  11  N.  Y.  Supp.  466;  Smith  v.  Kidd,  68 
N.  Y.  130,  23  Am.  Bep.  157;  Jones  on  Mortgages,  6th  ed.,  sec. 
"964;  Biggerstajf  v.  Marston,  supra.)  An  acknowledgment  of 
satisfaction  of  a  mortgage  by  a  mortgagee  after  assignment  of 
the  mortgage  does  not  affect  the  rights  of  the  assignee.  (Oregon 
<g  Washington  Trust  Co.  v.  Shaw,  5  Saw.  336,  Fed.  Cas.,  No. 
10,556;  4  Kenfs  Commentaries,  194;  2  Washburn  on  Beal  Prop- 
erty, 129;  McCormick  v.  Digby,  8  Blackf.  99.)  The  burden  of 
showing  the  existence  of  an  agency  is  upon  the  party  who  alleges 
it,  and  to  establish  agency  the  evidence  must  be  clear  and  con- 
vincing. (Schmidt  v.  Shaver,  196  111.  108,  89  Am.  St.  Bep. 
250,  63  N.  E.  655;  Ames  v.  Murray  Mfg.  Co.,  114  Wis.  85, 
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89  N.  W.  836;  Angle  v.  Manchester  (Neb.),  91  N".  W.  601.) 
The  recording  of  assignment  of  mortgages  was  but  briefly  re- 
ferred to  in  appellant^s  former  brief.  This  question  was  not 
urged  by  respondent  in  the  lower  court,  and  we  inferred  that 
her  counsel  conceded  that  the  statutes  did  not  require  the  as- 
signment to  be  recorded,  and  that  the  alleged  payment  could  not 
be  justified  under  any  provision  of  the  recording  acts  of  Idaho. 
From  the  numerous  allusions  in  the  opinion  heretofore  ren- 
dered in  this  case  to  the  failure  of  appellant  to  record  his  assign- 
ment, we  infer  that  the  court  considered  the  recording  thereof 
essential  under  our  statutes.  We  feel  justified,  therefore,  in 
presenting  our  views  on  this  question  at  some  length.  ( Vander- 
hemp  V.  Shelton  (1844),  11  Paige,  29,  37;  Reed  v.  Marble 
(1843),  10  Paige,  413.)  The  only  effect  of  recording  the  as- 
signment is  to  protect  the  purchaser  against  the  subsequent  sale 
of  the  mortgage  by  the  apparent  holder  of  it  {Crane  v.  Turner, 
67  N.  Y.  437;  Van  Kueren  v.  Corhins,  66  N.  Y.  77;  Greene  v. 
Wamich,  64  N.  Y.  220;  Purdy  v.  Huntington,  42  N.  Y.  334, 
1  Am.  Hep.  532 ;  Oiling  v.  Maass,  28  N.  Y.  191 ;  Curtis  v.  Moore, 
152  N.  Y.  159,  57  Am.  St.  Rep.  506,  46  N.  E.  168.) 

Hugh  E.  McElroy  and  D.  D.  Williams,  for  Respondent 

The  respective  rights  of  purchasers  imder  indorsement  are 
considered  in  American  and  English  Encyclopedia  of  Law,  sec- 
ond edition,  under  head  of  "Assignment**  and  "Bills  and  Notes.*^ 
The  rule  in  case  of  assignment  is  that  the  assignee  of  a  non- 
negotiable  chose  in  action  takes  the  same  subject  to  all  equities 
between  the  original  parties  up  to  the  time  of  notice  of  assign- 
ment. (See  2  Am.  &  Eng.  Ency.  of  Law,  p.  1080,  authorities 
under  note  1 ;  4  Am.  &  Eng.  Ency.  of  Law,  p.  246,  under  head 
of  "Bills  and  Notes.")  "In  a  great  proportion  of  cases  agency 
arises,  not  from  the  use  of  express  language  nor  from  the  exis- 
tence ,of  a  well-defined  relation,  but  from  the  general  conduct 
of  the  parties.  Where  one  holds  out  another  as  his  agent  with 
certain  authority,  he  is  liable  for  his  acts  on  the  ground  of 
estoppel,  whether /he  actually  intends  to  be  bound  or  not.  So 
where  one  with  full  knowledge  allows  another  to  represent  him 
as  his  agent  and  remains  silent  when  occasion  arises  for  him  to 
speak,  he  may  be  held  as  principal.'^  (See,  also,  Mechem  on 
Agency,  sees.  83,  84;  Sax  v.  Drake  et  al,  69  Iowa,  760,  28  N. 
W.  423;  Wilcox  v.  Carr  et  al.,  37  Fed.  130;  Quinn  v.  Dresbach, 
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76  Cal.  159,  7  Am.  St.  Eep.  138,  16  Pac.  762.)  "It  is  impossi- 
ble to  lay  down  any  flexible  rule  by  which  it  can  be  determined 
what  evidence  shall  be  sufficient  to  establish  an  agency  in  any 
given  case^  but  it  may  be  said  in  general  terms  that  whatever 
evidence  has  a  tendency  to  prove  the  agency  is  admissible,  even 
though  it  be  not  full  and  satisfactory,  as  it  is  the  province  of 
the  jury  to  pass  on  iV*  (Mechem  on  Agency,  sec.  106;  New 
England  Co.  v.  Oay,  33  Fed.  636;  Roberts  v.  Peppell,  55  Mich. 
367,  21  N.  W.  319;  Bronson  v.  Chappell  79  U.  S.  (12  Wall.) 
681,  20  L.  ed.  436;  Oamer  v.  Fisher  Co.,  6  Utah,  332,  23  Pac. 
755;  Doa/n  v.  Duncan,  17  111.  272.)  In  conclusion  we  respec1>- 
fuUy  submit:  1.  That  the  plaintiff  asserted  title  only  as  assignee, 
using  the  identical  language  that  .was  used  in  the  case  of  War- 
ren V.  Stoddart,  6  Idaho,  692,  69  Pac.  540,  which  case  was  re- 
versed by  the  court  on  the  ground  that  plaintiff  was  not  indorsee, 
and  that  for  such  reason  it  was  not  even  necessary  that  we  should 
prove  the  agency  of  the  mortgagee  but  it  was  incumbent  on  the 
appellant  to  prove  that  respondent  had  actual  notice  that  he 
was  owner;  2.  We  submit  that  the  evidence  in  this  case  is  suffi- 
cient to  estop  the  appellant  from  denying  agency  of  the  mort- 
gagee in  collection  of  his  debt,  and  this  wholly  independent  of 
any  question  as  to  the  legal  effect  of  recording  or  nonrecording 
the  assignment;  3.  If  it  be  necessary  to  construe  the  law  in 
relation  to  recording  assignments  of  mortgages  as  the  same 
affects  payments  made  by  the  debtor  to  mortgagee,  then  the 
construction  placed  on  section  2809,  Revised  Statutes  of  1901, 
in  case  of  Van  Keuren  v.  Corhins,  should  be  followed. 

SULLIVAN,  J. — The  appellant,  who  was  plaintiff,  brought 
this  action  as  assignee  of  a  negotiable  promissory  note  and 
mortgage  securing  the  payment  of  the  same,  to  foreclose  said 
mortgage  and  to  collect  the  amount  due  on  said  promissory  note. 
The  following  facts  appear  from  the  record.  That  on  the  first 
day  of  March,  1897,  James  F.  and  Sarah  M.  Belk  were  the  own- 
ers of  lot  9  in  block  48,  Boise  City,  and  on  that  date  made  ap- 
plication to  the  Bunnell  ft  Eno  Investment  Company,  a  cor- 
poration, to  negotiate  for  them  a  loan  of  $850  on  said  lot. 
In  that  application  the  Belks  constituted  said  corporation  their 
agent  for  the  purpose  of  negotiating  said  loan  and  agreed  to  pay 
tiiem  a  commission  of  $141.65  for  such  services;  that  on  the 
first  day  of  June,  1897,  said  Belks  executed  to  said  company  the 
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note  and  mortgage  sued  on  herein,  which  became  due  March 
1,  1902.  The  sum  of  money  so  borrowed  was  duly  paid  to  the 
mortgagors.  On  June  21,  1897,  said  corporation  transferred 
said  note  and  mortgage  to  the  appellant  who  paid  said  corpora- 
tion the  full  amount  of  principal  and  interest  on  said  note. 
The  corporation,  at  the  same  time,  executed  and  delivered  to 
appellant  a  written  guaranty  guaranteeing  the  payment  of  the 
interest  on  said  note  as  the  same  became  due,  and  also  guaran- 
teed the  payment  of  the  principal  when  it  became  due,  and  also 
reserved  to  itself  the  right  to  repurchase  said  mortgage,  and  the 
appellant  stipulated  therein  that  for  two  years  after  the  maturity 
of  said  note  he  would  not  foreclose  the  mortgage,  or  if  he  did  so 
he  would  forfeit  all  claim  on  the  mortgagee;  that  said  note  and 
mortgage  with  said  guaraniy  and  other  papers  relating  to  said 
loan  were  delivered  to  appellant  and  remained  in  his  possession, 
or  in  the  possession  of  his  attorney,  continually  thereafter  until 
after  the  commencement  of  this  action,  except  the  interest 
coupons,  which  were  delivered  to  the  said  Bunnell  &  Eno  Invest- 
ment Company  as  the  interest  from  time  to  time  was  paid ;  that 
in  March,  1901,  the  Belks  sold  said  premises  to  the  respondent 
who  assumed  the  payment  of  the  mortgage  as  a  part  of  the  con- 
sideration for  the  premises;  that  about  August  14,  1901,  the 
respondent  remitted  directly  to  said  corporation  the  full  amount 
of  principal  and  interest  tiiat  would  become  due  ,on  March  1, 
1902,  the  date  when  said  note  became  due,  and  thereupon  said 
corporation  executed  a  release  of  said  mortgage  and  delivered 
it  to  the  respondent.  Said  corporation  failed  to  pay  said  money 
over  to  the  appellant,  but  embezzled  the  same,  as  such  corpora- 
tions have  so  frequently  done,  and  failed,  and  went  into  a  re- 
ceiver's hands,  and  had  its  secretary  appointed  receiver. 

It  is  contended  by  counsel  for  appellant  that  said  insolvent 
corporation  was  the  agent  of  the  mortgagors  and  not  the  agent 
of  the  appellant  in  receiving  the  money  in  full  payment  of  said 
debt  If  that  be  true,  said  note  has  not  been  paid.  It  appears 
from  the  record  that  the  attorney  for  the  appellant  was  well 
acquainted  with  the  president  and  vice-president  of  the  Bunnell 
&  Eno  Investment  Company,  and  had  his  office  in  the  city  of 
Philadelphia  in  the  same  building  where  said  corporation  had 
its  office;  that  said  attorney  had  sold  more  than  fifteen  million 
dollars'  worth  of  obligations  similar  to  the  one  involved  in  this 
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case  for  said  corporation,  and  had  uniformly  advised  his  clients 
against  recording  the  assignments  of  such  obligations  or  mort- 
gages from  said  corporation,  and  had  neglected  to  notify  the 
mortgagors  of  such  assignments  and  had  constantly  done  all  of 
the  business  of  collecting  the  interest  and  principal  upon  such 
obligations  through  said  insolvent  corporation.  And  said  at- 
torney testified  that  he  was  of  the  opinion  that  the  Bunnell  & 
Eno  Investment  Company  was  the  agent  of  the  mortgagors,  and 
that  that  opinion  was  based  on  the  original  application  of  the 
said  Belks  for  a  loan,  that  Being  the  very  first  paper  in  the  trans- 
action. We  will  observe  here  that  that  application  did  con- 
stitute said  corporation  the  agent  of  the  Belks  for  the  purpose  > 
of  procuring  said  loan,  and  nothing  more.  It  appears  from  the 
record  thart  it  procured  said  loan  of  and  from  itself  and  charged 
the  Belks  $141.65  for  inducing  itself  to  make  the  loan  to  the 
Belks  of  $850.  Said  attorney  nor  anyone  else  notified  said 
Belks  that  said  note  and  mortgage  had  been  transferred  imtil 
the  fifteenth  day  of  March,  1902,  that  being  after  said  note  and 
mortgage  had  become  due  and  after  said  insolvent  corporation 
had  passed  into  the  hands  of  its  own  treasurer  as  its  receiver, 
and  after  said  debt  had  been  paid  to  said  corporation  and  a  re- 
lease of  said  mortgage  had  been  executed  by  said  corporation  and 
delivered  to  respondent  Said  attorney  testified  at  the  trial  that 
he  thought  it  was  eminently  proper  that  the  mortgagor  should 
be  informed  that  said  corporation  had  become  insolvent,  and 
that  he  did  notify  them  of  thait  fact  a  long  time  after  said 
mortgage  and  interest  had  been  paid  in  full.  If  the  attorney 
had  only  concluded  that  it  was  emmently  proper  that  the  mort- 
gagor should  have  been  informed  that  the  Bunnell  &  Eno  Invest- 
ment Company  had  assigned  said  claim  to  his  client^  this  in- 
formation would  no  doubt  have  saved  the  bringing  of  this  ac- 
tion and  also  have  saved  his  client  the  loss  of  his  money.  In- 
stead of  receiving  said  interest  payments  through  the  First 
National  Bank  of  Butte  City,  Montana,  where  they  were  made 
payable  by  said  mortgage,  he  received  them  through  the  mort- 
gagee, and  instead  of  filing  for  record  in  the  proper  county  his 
assignment  of  said  mortgage  and  notifying  the  mortgagor  of  his 
purchase  thereof,  under  the  advice  of  his  attorney,  he  failed  to 
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clo  80.  By  his  acts  he  constituted  the  Bunnell  &  Eno  Invest- 
ment  Company  his  agent,  to  receive  the  payments  of  interest 
and  principal  as  they  became  due  on  said  note. 

Under  all  of  the  facts  in  this  case  we  think  it  clear  that  the 
appellant  is  estopped  from  claiming  that  the  Bunnell  &  Eno 
Investment  Company  was  not  his  agent  in  the  collection  of  the 
amount  due  on  said  note.  He  purchased  said  note  and  mort- 
gage on  the  twenty-first  day  of  June,  1897.  He  had  a  written 
contract  with  said  corporation  whereby  it  became  responsible 
for  the  payment  of  the  interest  and  principal  of  said  note  when 
due,  and  that  said  corporation  might  repurchase  said  note  and 
mortgage  at  any  time  it  saw  fit  to  do  so,  and  that  the  appellant 
should  not  foreclose  said  mortgage  within  two  years  after  it 
became  due.  He  failed  to  record  his  assignment  in  the  proper 
county;  he  failed  to  notify  the  mortgagors  of  such  assignment; 
he  accepted  through  said  corporation  nine  interest  payments 
covering  a  period  of  four  years,  and  delivered  the  nine  interest 
coupons  therefor  to  the  mortgagor,  and  these  facts,  in  connec- 
tion with  others  disclosed  by  the  record,  estopped  the  appellant 
from  claiming  that  said  corporation  was  not  his  agent.  We  have 
not  overlooked  the  doctrine  laid  down  in  HolKngshead  v.  Olobe 
Ifi8.  Co.,  8  N.  Dak.  35,  77  N.  W.  89,  42  L.  R.  A.  669,  Bronson 
V,  Ashlodc,  2  Kan.  App.  265,  41  Pac.  1068 ,  Schultz  v.  Sroelo- 
ivitz,  191  111.  249,  61  N.  E.  92,  Biggeniaff  v.  Marston,  161 
Mass.  101,  31  K  E.  785,  and  Dodge  v,  VirJcenfeld,  20  Mont 
115,  49  Pac.  590,  and  other  authorities  dted.  The  doctrine 
of  those  cases  is  not  applicable  to  the  facts  in  this  case.  We  are 
fully  satisfied  that  the  appellant  is  not  entitled  to  recover  against 
the  defendant  but  must  look  to  his  agent,  the  defunct  Bunnell 
&  Eno  Investment  Company.  The  judgment  is  affirmed  with 
costs  in  favor  of  the  respondent 

Stockslager,  C.  J.,  and  Ailshie,  J.,  concur. 
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(June  5,  1006.) 

PENNYPACKEB  v.  LATIMER. 
[81  Pac.  56.1 

2.  Under  the  facts  of  this  case  it  is  held  that  the  plaintiff, 
appellant  here,  is  estopped  to  deny  the  authority  of  the  mortgagee, 
the  Bunnell  ft  Eno  Investment  Ck>mpany,  to  collect  the  debt  and 
release  and  discharge  the  security. 

3.  Where  one  of  two  parties  must  lose,  that  loss  should  fall 
upon  the  one  whose  action  or  conduct  has  induced  or  made  possible 
such  loss. 

4.  Necessity  for  recording  assignment  of  mortgage  in  order  to 
hold  the  purchaser  of  the  mortgaged  realty  liable  to  the  assignee 
after  such  purchaser  has  procured  a  release  and  satisfaction  from 
the  mortgagee,  Quaere. 

(Syllabus  by  the  court.) 

AILSHIE,  J. — ^A  rehearing  was  granted  in  this  case  and 
counsel  for  the  respective  parties  have  filed  additional  briefs 
and  reargued  the  case.  The  appellant  has  devoted  most  of  hia 
brief  to  a  discussion  of  the  proposition  that  it  was  unnecessary 
for  the  assignee  of  the  note  and  mortgage  to  record  his  assign* 
ment,  and  that  the  recording  laws  of  this  state  have  no  applica- 
tion to  such  an  instrument,  and  that  the  assignee  was  not  charge- 
able with  negligence  for  a  failure  to  record  ii  The  view  we 
take  of  this  case  makes  it  unnecessary  for  us  to  pass  upon  that 
question  here.  It  would  seem,  however,  that,  under  our  re- 
cording laws,  a  purchaser  of  mortgaged  realty  who  has  neither 
actual  nor  constructive  notice  of  the  assignment  of  the  mort- 
gage and  debt  secured  thereby  would  be  justified  in  applying 
directly  to  the  mortgagee,  who  appears  by  the  official  records 
to  be  the  holder  of  the  encumbrance  upon  his  realty,  and  that 
he  would  be  protected  by  law  in  procuring  from  the  mortgagee 
such  release  of  the  encumbrance  as  would  clear  the  record  title. 
But  we  rest  our  decision  upon  an  entirely  different  question, 
and  therefore  decline  to  pass  upon  this  point  After  a  further 
examination  of  the  case,  we  are  of  opinion  that  whether  or  not 
the  defendant  succeeded  in  establishing  the  agency  of  the  Bua- 
Idaho,  Vol.  10—40 
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nell  &  Eno  Investment  Company  to  collect  the  principal  and 
interest  in  this  case  for  the  assignee^  sufficient  facts  and  circum« 
stances  have  been  developed,  as  disclosed  by  the  record,  to  justify 
a  court  of  equity  in  applying  the  doctrine  of  estoppel  to  the 
assignee,  .Pennypacker.  It  is  quite  clear  from  the  facts  of  the 
case  that  either  the  appellant  or  respondent  must  suffer  the 
loss  of  the  amount  represented  by  this  note  and  mortgage. 
Such  being  the  case,  by  all  the  known  rules  of  equity  and  good 
conscience,  that  loss  should  fall  upon  the  one  whose  action  and 
conduct,  or  inaction  when  action  was  necessary,  has  induced  or 
made  possible  such  loss.  It  seems  to  us  that  the  conduct  of  the 
appellsjit  has  contributed  the  greater  cause  toward  the  loss  in 
this  case.  The  contract  and  agreement  accompanying  the  as- 
signment of  the  note  and  mortgage  is  as  follows : 

'Tor  value  received  the  Bunnell  &  Eno  Investment  Company 
hereby  agrees  as  to  the  annexed  note  made  by  James  F.  Belk 
and  Sarah  M.  Belk  to  said  company  or  order  for  eight  hundred 
and  fifty  00-100  dollars,  dated  March  1,  1902,  and  secured  by 
mortgage  of  even  date  therewith : 

"First.  That  it  will  pay  semi-annual  interest  thereon  at  the 
rate  of  six  per  cent  per  annum  one  day  after  the  same  becomes 
due  in  case  of  default  in  payment  thereof  by  the  maker. 

"Second.  That  in  the  event  of  the  nonpayment  of  the  prin- 
cipal of  said  note  when  the  same  becomes  due  and  payable  it 
will  pay  to  the  owner  and  holder  thereof  within  two  years  after 
its  maturity  eight  hundred  and  fifty  00-100  dollars  principal,  or 
such  part  of  said  sum  as  may  remain  unpaid  on  said  note. 

"Third.  That  it  will  make  such  payments  of  interest  and  prin- 
cipal at  the  office  of  William  McGeorge,  Jr.,  Bullit  Building, 
Philadelphia,  Pennsylvania.  Provided,  that  at  any  time  the  said 
The  Bunnell  &  Eno  Investment  Company  shall  render  to  the  legal 
holder  of  said  note  the  sum  of  eight  hundred  and  fifty  00-100 
dollars  principal  or  such  part  of  said  sum  as  may  be  unpaid 
thereon  with  accrued  interest,  the  said  holder  shall  thereupon 
indorse  without  recourse  and  deliver  said  note  together  with  the 
mortgage  securing  the  same,  properly  assigned  to  the  said  Bun- 
nel  &  Eno  Investment  Company,  or  if  he  shall  elect  to  do  so, 
then  this  agreement  shall  become  and  henceforth  be  null  and 
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Toid.  And  provided  also  that  any  suit  commenced  by  the  holder 
to  collect  said  note  or  to  foreclose  the  mortgage  secnring  the 
same  before  the  expiration  of  two  years  from  its  maturity  with- 
out the  consent  in  writing  of  the  Bunnell  &  Eno  Investment 
Company^  shall  render  this  agreement  void/^ 

— and  appears  to  be  in  the  identical  language  of  the  agreement 
considered  by  the  supreme  court  of  Texas  in  Cunningham  v.  Mc' 
Donald,  83  S.  W.  372,  upon  which  appellant  placed  great  re- 
liance on  the  rehearing  of  this  case.  Notwithstanding  our  great 
respect  for  and  confidence  in  that  distinguished  court,  we  are 
unable  to  agree  with  it  as  to  the  meaning  and  import  of  this 
instrument.  We  think,  rather,  that  the  court  of  civil  appeals  of 
that  state  took  the  correct  view  of  this  agreement.  (See  Cun» 
ningham  v.  McDonald  (Tex.  Civ.  App.),  80  S.  W.  871,  and 
81  S.  W.  62.)  In  the  first  place  the  appellant  required  the 
Bunnell  &  Eno  Investment  Company  to  guarantee  the  payment 
of  the  principal  and  interest  as  the  same  should  fall  due,  and 
while  doing  this  the  investment  company,  on  the  other  hand, 
required  the  stipulation  that  it  should  have  the  right  to  re- 
purchase the  notes  and  mortgage  at  any  time  within  two  years 
after  maturity,  and  obligated  the  appellant  not  to  institute  fore- 
closure proceedings  within  that  period  of  time  under  penalty  of 
forfeiture  of  the  guaranty.  This  certainly  amounted  to  such 
an  interest  retained  in  the  paper  thus  transferred  as  to  re- 
quire a  consideration  passing  from  the  appellant  to  the  guar- 
antor to  satisfy  and  discharge  it.  In  other  words,  this  interest 
could  only  be  paid  for  and  satisfied  by  a  surrender  of  the  guar- 
anty and  obligation  of  the  company  to  pay  in  case  of  default. 
In  the  second  place,  under  the  contract  of  the  mortgagor  the 
principal  and  coupon  interest  notes  were  made  payable  at  the 
First  National  Bank  of  Butte,  Montana;  but  Pennypacker,  under 
this  agreement  of  guaranty  and  assignment,  obligated  the  Bun-^ 
nell  &  Eno  Investment  Company  to  pay  all  these  notes  within  one 
day  after  maturity  at  the  office  of  William  McGeorge,  Jr.,  in  the 
Bullit  Building,  Philadelphia,  Pennsylvania.  It  is  evident  from 
this  provision  that  the  assignee,  Pennypacker,  did  not  contem- 
plate dealiug  in  any  respect  with  the  mortgagor,  but  looked  en* 
tirely  to  the  mortgagee,  the  Bunnell  &  Eno  Investment  Com- 
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pany.  It  is  clear  that  this  paper  could  not  be  at  the  First 
National  Bank  in  Butte  at  maturity  and  also  »t  McGeorge's 
office  at  Philadelphia  one  day  after  maturity,  and  it  is  equally 
as  clear  to  our  minds  that  the  appellant  did  not  mean  to  hold 
ibe  paper  in  Philadelphia  until  one  day  after  maturity,  and 
thereafter  suffer  a  loss  of  interest  for  a  period  of  seven  or  eight 
days  that  would  be  required  for  its  transmission  from  Phila- 
delphia to  Butte  and  the  return  of  the  money  therefor  in  case 
the  guarantor  failed  to  pay.  It  is  a  matter  of  sudi  general 
practice,  that  we  do  not  need  to  look  to  a  court  record  to  find 
evidence  of  it,  that  the  owners  and  holders  of  such  paper  uni- 
formly send  out  notice  in  advance  of  maturity  to  the  person  or 
corporation  responsible  therefor  and  from  whom  they  expect  to 
collect  the  same.  In  this  case  the  appellant  never  at  any  time 
dealt  with  the  respondent,  nor  did  he  ever  attempt  to  collect 
either  principal  or  interest  from  the  respondent  until  after  the 
failure  of  the  Bunnell  &  Eno  Investment  Company,  at  which 
time  his  counsel  considered  it  '^eminently  proper  that  the  mort- 
gagor should  be  informed'^  as  to  the  insolvency  of  the  mort- 
gagee. The  appellant  has  knowingly  permitted  the  mortgagee 
to  continue  its  relation  and  conduct  toward  the  mortgagors  and 
their  successor,  the  respondent,  the  same  since  the  assignment 
of  the  paper  as  before  dealing  with  it  as  the  lawful  holder  there- 
of,  and  has  by  his  contract  and  conduct  with  the  mortgagee 
encouraged  and,  in  substance,  enjoined  on  it  the  necessity  of 
a  continuation  of  that  relation  until  now,  in  justice  and  fair- 
ness to  the  respondent,  he  should  not  be  permitted  to  deny  the 
authority  of  the  mortgagee  to  collect  the  money  and  release 
and  discharge  the  security.  He  would  not  disclose  himself  to 
or  deal  with  the  maker  of  the  paper  so  long  as  the  guarantor 
was  solvent,  and  now  he  should  not  be  permitted  to  disclose  and 
assert  himself  as  an  indorsee  before  maturity,  when  to  do  so  will 
be  to  force  the  owner  of  the  security  to  pay  the  claim  a  second 
time. 

There  is  sufficient  evidence  in  the  record  to  sustain  the  judg- 
ment in  this  case,  and  it  will  therefore  be  affirmed,  with  costs  to 
respondent 

Stockslager,  C.  J.,  and  Sullivan,  J.,  concur. 
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(February  16,  1906.) 

STANDLEY  v.  FLINT. 
[79  Pac.  816.] 

Issues— Findings  of  Fact. 

1.  Where  the  court  omits  to  find  on  all  of  the  material  iasues, 
the  judgment  must  be  reversed. 

(Syllabus  by  the  court.) 

APPEAL  from  the  District  Court  of  Bannock  County.  Hon- 
orable Alfred  Budge,  Judge. 

Action  to  set  aside  certain  conveyances.  Judgment  for  plain- 
tiff.   Eeversed. 

Thomas  Maloney,  for  Appellant. 

It  will  be  seen  on  inspection  of  the  pleadings  in  this  record 
that  the  trial  court  wholly  failed  to  make  findings  of  fact  on  all 
the  issues  raised  in  the  pleadings.  The  universal  rule  is  that 
there  must  be  a  finding  on  every  material  issue  raised  in  the 
pleadings.  Each  fact  averred  should  be  directly  and  distinctly 
found.  (Pratalongo  v.  Larco,  47  Cal.  378;  Cogltm  t?.  Beard, 
65  Cal.  58-62,  2  Pac.  737;  Coveny  v.  Hale,  49  Cal.  662;  Walker 
V.  Br  em,  67  Cal.  600,  8  Pac.  320.)  A  judgment  will  be  reversed 
for  defective  or  improper  findings,  (OotUd  v.  Stafford,  77  Cal. 
66,  18  Pac.  879.)  Failure  to  find  on  aflSrmative  defenses  on 
which  evidence  has  been  submitted  is  cause  for  reversal. 
{Ohrtsty  v.  Water  Works,  84  Cal.  641,  24  Pac.  307.)  If  the 
court  omits  to  find  on  a  material  issue,  the  judgment  cannot  be 
supported.  {Traversa  v.  Tate,  82  Cal.  170,  22  Pac.  1082; 
Smith  V.  Mohn,  87  Cal.  489,  25  Pac.  696;  Wilson  v.  Wiison,  6 
Idaho,  597,  57  Pac.  708;  Broadbent  v.  Brumback,  2  Idaho,  366, 
16  Pac.  555;  Bowman  v.  Ayers,  2  Idaho  (282),  305,  13  Pac. 
346.) 

S.  C.  Winters,  for  Respondent,  cites  no  authorities  on  the 
point  decided. 

SULLIVAN',  J.— This  action  was  brought  for  the  purpose  of 
setting  aside  a  certain  deed  and  bills  of  sale  executed  by  tHe 
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respondent  to  the  appellant,  Mrs.  Ruth  Flint  It  is  alleged  by 
the  respondent  that  said  conveyances  and  bills  of  sale  were  given 
by  him  to  said  appellant,  with  the  agreement  and  understanding 
that  said  appellant  was  to  pay  certain  debts  of  respondent,  which 
debts  were  set  forth  in  an  exhibit  attached  to  the  complaint; 
that  appellant  had  failed  and  refused  to  pay  said  debts  or  any 
part  thereof,  and  a  cancellation  of  said  conveyances  was  prayed 
for,  and  also  the  appointment  of  a  receiver  and  for  an  account- 
ing from  said  appellant  for  all  property  so  intrusted  to  her  and 
the  profits  arising  therefrom.  The  action  was  tried  by  the  court 
without  a  jury  and  certain  findings  of  fact,  conclusions  of  law 
and  what  is  denominated  in  the  record  a  judgment,  was  entered 
in  favor  of  the  respondent.  Among  others,  the  following  facts 
appear  from  the  record :  That  on  or  about  the  twenty-first  day 
of  November,  1901,  the  respondent  was  the  owner  in  the  pos- 
fiession  of  several  town  lots  situated  in  the  city  of  Pocatello,  with 
improvements  thereon,  and  was  also  the  owner  and  in  the  pos- 
session of  a  stock  of  plumbing  goods,  and  was  conducting  a 
plumbing  business,  and  also  was  the  owner  of  and  conducting 
a  laundry  business.  The  said  respondent  was  the  son  in  law 
of  said  appellant,  and,  being  in  debt  about  $1,200  to  divers  par- 
ties, which  debts  were  unsecured,  it  is  alleged  that  he  turned  said 
town  lots  and  plumbing  goods  and  business  and  laundry  and  said 
laundry  business,  by  conveyance  and  bills  of  sale,  over  to  the 
appellant  for  the  purpose  aforesaid.  The  appellant  by  her 
answer  denied  the  allegation  of  the  complaint  that  said  real 
estate,  plumbing  and  laundry  business  was  turned  over  to  her  as 
alleged  in  the  complaint,  and  averred  that  she  had  bought  the 
same  outright  The  first  finding  of  fact  made  by  the  court  is 
to  the  effect  that  respondent  was  the  owner  and  in  the  posses- 
sion of  the  town  lots  above  referred  to.  And  the  second  finding 
is  to  the  effect  that  he  was  the  owner  and  in  possession  of  the 
stock  of  plumbing  goods  mentioned  in  the  complaint;  and  the 
third  finding  is  as  follows: 

"That  on  or  about  said  date  the  plaintiff  and  his  wife, 
Josephine  Standley,  made,  executed  and  delivered  to  the  de- 
iendant,  Euth  Flint,  the  deed  attached  to  the  complaint  and 
bill  of  sale  for  said  stock  of  plumbing  goods  as  attached  to  the 
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complaint.  That  there  was  no  consideration  passed  between 
plaintiff  and  defendant,  (and  that  said  transfer  was  made  for 
the  sole  purpose  of  hindering,  delaying  and  defrauding  the 
creditors  of  the  plaintiff,  James  A.  Standley,  and  that  the  de- 
fendant, Flinty  was  a  party  thereto),  and  that  at  that  time 
the  plaintiff  was  indebted  to  numerous  creditors  in  about  $1,200 
over  and  above  the  mortgages  of  record  on  the  said  real  es- 
tate, and  that  the  said  indebtedness  still  exists.'^ 

The  fourth  finding  is  that  the  whole  of  said  property  is  now 
in  the  hands  of  a  receiver  appointed  by  the  court  The  fifth 
finding  is  that  the  defendants  were  husband  and  wife  and  the 
parents  of  the  wife  of  the  plaintiff,  and  that  said  property  was 
transferred  to  them  on  account  of  such  fiduciary  relation,  and 
the  conclusion  of  law  drawn  from  said  facts  is  that  the  whole 
of  said  property  should  be  sold  by  said  receiver  at  public 
auction,  and  the  proceeds  of  the  sale,  applied,  under  the  order 
of  the  court,  to  the  payment  of  the  debts  and  liabilities  of  the 
respondent  in  order  of  priority  of  liens,  and  the  unsecured  debts 
to  be  paid  pro  rata,  and  that  after  all  said  liabilities  are  paid, 
the  balance  remaining,  if  any,  shall  be  held  by  the  receiver 
until  the  further  order  of  the  court  Excluding  the  formal 
part  of  the  judgment,  it  is  as  follows : 

"It  is  ordered,  adjudged  and  decreed,  that  the  receiver  hereto- 
fore appointed  by  this  court  in  said  action,  after  due  and  legal 
notice  as  required  by  law  and  the  rules  of  this  court,  sell  all 
the  property  mentioned  in  the  complaint  of  the  plaintiff,  or  so 
much  thereof  as  is  now  in  his  possession,  at  public  auction  in 
the  manner  as  property  is  sold  under  execution,  and  make  his 
return  thereof  to  this  court  for  approval;  and  that  after  ap- 
proval of  the  said  sale  by  tnis  court  or  the  judge  thereof,  the 
said  receiver  pay  out  of  the  proceeds  of  such  sale  the  valid 
mortgage  liens  now  on  said  real  estate  and  that  out  of  the  resi- 
due of  said  proceeds  pay  pro  rata  the  other  debts  and  liabil- 
ities of  the  plaintiff  existing  at  the  time  the  said  transfers  were 
made,  to  wit,  November  1,  1901;  but  that  the  said  receiver 
first  pay  the  expenses  of  such  sal^  the  expenses  of  the  receiver 
and  his  commissions. 
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''That  before  any  of  the  expenses  or  commissions  as  afore- 
said, or  any  of  the  indebtedness  as  aforesaid  shall  be  paid  by 
the  said  receiver,  whether  liens  or  otherwise,  the  same  must  be 
first  approved  by  this  court  or  the  judge  thereof  upon  the  ap- 
plication of  the  receiver. 

''That  the  said  receiver  make  out  and  file  with  this  court 
a  list  of  all  of  the  indebtedness  of  the  said  plaintiff  on  the 
first  day  of  November,  1901,  and  state  which  are  liens  with 
due  and  legal  proof  thereof  and  that  which  is  unsecured,  and 
the  date  of  the  creation  of  said  indebtedness  that  the  same  may 
be  allowed  or  disapproved  by  this  court  or  the  judge  thereof. 

"That  after  the  payment  of  all  of  the  said  indebtedness  and 
expenses  above  mentioned,  the  remainder  of  the  proceeds  of 
such  sale,  if  any,  shall  remain  in  the  hands  of  the  receiver  until 
the  further  order  of  this  oourt. 

"It  is  further  ordered  that  costs  of  this  action  be  paid  out 
of  the  proceeds  of  the  sale  of  the  property  in  the  hands  of  the 
receiver. 

"Done  this  seventh  day  of  July,  1903." 

The  brief  of  appellants  fails  to  comply  with  paragraph  1 
of  rule  6  of  this  court,  in  that  it  does  not  contain  a  distinct 
enumeration  of  the  several  errors  relied  on.  The  requirements 
of  that  rule  should  be  carefully  followed  by  counsel  for  ap- 
pellants in  preparing  briefs.  In  the  brief  before  us,  however, 
counsel  has  discussed  several  points,  and  one  is  that  the  gen- 
eral demurrer  to  the  complaint  should  have  been  sustained  for 
the  reason  that  there  was  no  equity  in  the  complaint  There 
is  nothing  in  that  contention.  The  complaint  states  a  cause 
of  action.  The  next  contention  is  that  the  findings  are  not 
responsive  to  the  issues.  The  material  issue  as  presented  by  the 
pleadings  is  whether  the  transfer  of  said  real  estate  and  per- 
gonal properly  was  made  for  the  purpose  alleged  in  the  com- 
plaint, to  wit,  securing  the  appellants  in  the  payment  of  the 
debts  due  and  owing  by  the  respondent  to  divers  creditors  which 
it  is  alleged  the  appellants  agreed  to  pay.  The  appellants  deny 
those  allegations  of  the  complaint  and  aver  that  they  had  made 
an  actual  and  bona  fide  purchase  of  all  of  said  property  and  paid 
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the  full  consideration  agreed  to  be  paid  therefor.  Upon  those 
issues  the  court  made  no  findings.  It  did  find,  however,  that 
said  property  was  transferred  without  consideration,  and  for 
the  sole  purpose  of  hindering,  delaying  and  defrauding  the 
creditors  of  the  respondent^  and  that  the  appellants  were  par- 
ties thereto. 

Counsel  for  appellants  and  respondent  both  take  issue  with 
that  finding  and  contend  that  there  was  no  fraud  alleged  and 
no  fraud  proven  on  the  trial  of  the  case.  While  we  think  there 
were  earmarks  of  fraud  cropping  out  here  and  there  in  the 
testimony,  we  do  not  think  the  finding  of  fraud  by  the  court 
was  justified  from  any  issue  made  by  the  pleadings  or  proof 
offered  on  the  trial.  The  judgment  entered  and  above  quoted 
is  not  such  a  one  in  substance  or^form  as  this  court  can  ap- 
prove, and  that  in  connection  with  the  failure  to  find  on  some 
of  the  material  issues  demands  the  reversal  of  the  judgment 
and  the  remanding  of  the  case  to  the  trial  court  for  further 
proceedings  in  accordance  with  this  decision.  The  trial  court 
may  in  its  discretion  permit  either  party  to  introduce  any 
pertinent  evidence  not  introduced  on  the  former  trial,  or  in  case 
neither  party  offers  any  new  evidence  the  court  may  make  find- 
ings of  fact  and  conclusions  of  law  and  enter  judgment  on  the 
evidence  introduced  on  the  former  trial. 

The  judgment  is  reversed  and  the  cause  remanded.  Costs 
are  awarded  to  appellants. 

Stockslager,  C.  J.,  and  Ailshie,  J.,  concur. 


(February  23,  1905.) 

WHITNEY  V.  DEWEY. 
180  Pac.  1117.] 

ABSIQNliElTT     OF     EBROBS     ON     APPEAL— ObdEB     ON     MOTION    FOB    NEW 

Tbiai/— Exception  Allowed  by  Law — Delivebt  of  Deed — When 
Complete — ^Pabol  Evidence  ADiiissiBus  to  Show  Delivebt — 
Pabol  Evidbnoe  not  Admissiblx  to  Attach  Ck)NDiTioNS  to  Deed 
Absolute  on  Its  Face— Deeds  in  Esgbow — Esgbow  cannot  be 
Held  bt  Gbantee — Wbongful  Taking  of  Deed  bt  Gbanteb  kat 
be  Ratified  bt  Gbantob. 
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1.  Where  a  motion  for  a  new  trial  has  been  made  and  the  state- 
ment used  on  such  motion  contained  an  assignment  and  specifica- 
tion of  errors,  and  an  appeal  is  taken  from  the  order  denying  the 
motion  and  the  original  brief  of  appellant  contains  no  enumeration 
•of  errors  relied  on,  but  refers  to  the  transcript  and  discusses  such 
errors,  and  prior  to  the  argument  in  the  appellate  court  a  supple- 
mental brief  is  filed  by  appellant  making  a  specific  enumeration 
dof  such  errors,  the  same  will  be  regarded  as  a  substantial  com- 
pliance with  the  rules  of  this  court  and  the  case  will  be  examined 
.on  the  merits. 

2.  Section  4427,  Revised  Statutes,  gives  to  an  aggrieved  party 
jin  exception  to  the  ruling  of  the  court  in  granting  or  overruling 
A  motion  for  a  new  trial,  and  on  appeal  from  such  order  the  ap- 
pellant is  entitled  to  have  the  assignment  and  specification  of  er- 
.rors  contained  in  his  statement  used  on  the  hearing  of  such  mo- 
.tion  examined  and  considered  by  the  appellate  court. 

3.  A  deed  absolute  on^ts  face  cannot  be  delivered  to  the 
•grantee  therein  named  to  be  by  him  held  in  escrow,  and  a  de- 
livery which  purports  to  be  such  will  operate  as  absolute  and 
ireed  from  all  parol  conditions,  and  title  will  vest  at  once. 

4.  It  is  a  settled  principle  of  law  that  the  evidence  of  delivery 
^f  a  deed  must  come  from  without  the  deed;  in  other  words,  a 
xleed  does  not  upon  its  face  show  delivery,  and  therefore  parol 
•evidence  is  admissible  to  show  such  fact. 

5.  Parol  evidence  is  inadmissible  to  show  that  a  deed  delivered 
-to  the  grantee  and  absolute  on  its  face  shall  take  effect  only 
upon  the  performance  of  some  condition  or  the  happening  of  some 
contingency  unexpressed  therein. 

6.  Id. — In  such  case  the  vesting  of  title  is  determined  by  the 
legal  effect  of  the  terms  of  the  grant  and  cannot  be  controlled 
J>y  parol  evidence. 

7.  A  grantor  cannot  by  warranty  deed,  absolute  on  its  face,  and 
free  from  conditions  or  restrictions,  convey  such  a  title  to  his 
grantee  as  will  enable  the  grantee  to  pass  a  good  title  to  a  specific 
corporation  and  at  the  same  time  attach  such  parol  conditions  to 
Che  deed  upon  its  delivery  as  to  preclude  the  grantee  from  trans- 
ferring an  equally  good  title  to  any  other  person  or  corporation. 

8.  Where  B.  executes  a  warranty  deed  free  from  any  condi- 
tions or  qualifications  as  to  the  vesting  of  title  and  delivers  it  to 
the  grantee,  W.,  accompanied  with  a  contemporaneous  parol  agree- 
ment to  the  effect  that  W.  shall  form  a  corporation  and  deed  the 
property  to  such  corporation  and  thereupon  pay  B.  $1,000  cash 

-and  deliver  to  B.  $5,000  worth  of  first  mortgage  bonds  of  the  cor- 
poration secured  on  the  property  so  deeded,  and  the  deed  was 
jplaoed  in  the  bands  of  the  grantee  to  facilitate  such  transaction; 
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held,  that  the  delivery  was  absolute  and  title  vested  at  once  in  the 
grantee. 

9.  Even  though  a  valid  delivery  of  a  deed  had  not  been  made 
at  the  time  of  its  execution,  still  the  grantor  may  thereafter 
ratify  the  wrongful  taking* of  the  deed  by  the  grantee  after  the 
grantor  has  acquired  complete  knowledge  of  the  facts  of  the  trans- 
action, and  thereby  perfect  the  title. 

(Syllabus  by  the  court.) 

APPEAL  from  District  Court  in  and  for  Canyon  County. 
Honorable  George  H.  Stewart,  Judge. 

PlaintijQf  commenced  his  action  to  quiet  his  title  to  a  certain 
tract  of  land  situate  in  the  counties  of  Canyon  and  Boise,  and 
for  a  perpetual  injunction  restraining  defendant  further  assert- 
ing any  claim  in  and  to  the  property.  From  a  judgment  in 
favor  of  the  plaintiff  and  an  order  denying  his  motion  for  a 
new  trial,  defendant  appeals.    Beversed. 

W.  E.  Borah  and  N.  M.  Buick,  for  Appellant. 

Admissibility  of  evidence  under  the  pleadings:  We  ask  the 
court  to  consider,  in  the  first  place,  the  allegations  of  the  com- 
plaint and  certain  objections  made  to  the  introduction  of  evi- 
dence under  the  pleadings.  These  objections  go  to  the  control- 
ling proposition  in  the  case — delivery  of  the  warranty  deed. 
They  had  alleged  upon  a  written  contract,  alleged  its  violation, 
and  they  were  bound  by  their  allegations.  We  know  of  no 
rule  of  pleading  and  practice  which  will  permit  an  allegation 
that  a  deed  was  delivered  under  the  terms  of  a  written  contract 
and  proof  of  the  fact  that  it  was  delivered  under  an  oral  con- 
tract, when  the  question  of  delivery  is  not  an  incident  but  goes 
to  the  vital  controversy  in  the  case  and  to  the  very  validity  of 
the  deed  itself.  There  is  an  entire  variance  between  the  case 
alleged  and  the  evidence  offered  in  support  of  it,  all  of  which 
was  objected  to,  etc.  The  objection  should  have  been  sustained. 
(Spader  v.  McNeil,  130  Cal.  600,  62  Pac.  828.)  The  evidence 
must  be  confined  to  the  issues  made  by  the  pleadings.  (Frcu- 
zier  V.  Ebenezer  Baptist  Church,  60  Kan.  404,  66  Pac.  752; 
Westchester  etc.  Ins.  Co,  v.  Coverdale,  9  Kan.  App.  651,  58 
Pac.  1029.)     The  rule>is  that  the  allegations  and  proofs  must 
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correspond,  and  the  consequence  of  the  rule  is  another,  which 
is  that  evidence  of  the  matter  or  evidence  essential  to  the  sup- 
port of  the  action  cannot  be  heard  unless  the  complaint  con- 
tains an  averment  of  said  essential  matter  or  evidence.  {May* 
nard  v.  Firemen's  Fund  Ins.  Co.,  34  Cal.  48,  91  Am.  Dec.  672 ; 
Stout  V.  Coffin,  28  Cal.  65;  Cox  v.  McLaughlin,  63  CaL  207.) 
In  the  case  below  the  plaintiff  alleged  upon  a  written  contract 
but  sought  to  prove  by  parol  work  outside  the  contract,  and  it 
was  held  to  be  a  variance  and  the  evidence  inadmissible. 
(Hinkle  v.  San  Francisco  By.  Co.,  65  Cal.  627.)  All  prior 
oral  negotiations  must  be  regarded  as  merged  in  the  written 
contract.  When  an  action  or  defense  is  based  upon  a  contract 
not  in  writing  and  the  contract  appears  upon  the  trial  to  be 
a  written  one,  the  action  or  defense  must  fail.  The  converse 
of  this  rule  would  of  course  be  true  that  if  the  action  is  based 
upon  a  written  contract,  proof  as  to  an  oral  contract  is  inad- 
missible. {Perkins  Co.  v.  Yeoman,  23  Ind.  App.  483,  55  N. 
E.  782;  Stewart  v.  Cleveland  etc.  By.  Co.,  21  Ind.  App.  218, 
62  N.  E.  89;  Trueblood  v.  Shellhouse,  19  Ind.  App.  91,  49  N. 
E.  47.)  In  a  complaint  based  on  a  written  instrument,  a  parol 
agreement  is  inadmissible.  {Browning  v.  Waibrun,  46  Mo.  477 ; 
Olich  V.  Weatherwax,  14  Wash.  560,  45  Pac.  156.)  Oral  tes- 
timony to  vary  or  add  to  written  contract:  There  is,  however, 
a  more  forcible  and  controlling  reason  why  parol  evidence  was 
not  admissible  and  could  not  in  this  case  become  admissible 
under  any  conditions  of  the  pleadings.  This  transaction  had 
been  reduced  to  writing.  The  contract  of  December  26th  had 
been  completed  and  conclusively  bound  the  parties.  All  prior 
negotiations  were  merged  in  this  written  contract,  and  the  par- 
ties having  seen  proper  to  enter  into  writing  that  conclusively 
bound  them,  they  could  neither  add  to,  change  or  modify 
the  writing  thus  made.  The  only  criterion  of  the  complete- 
ness of  the  written  contract  as  to  a  full  expression  of  the  agree- 
ment of  the  parties  is  the  writing  itself.  If  it  imports  on  its 
face  to  be  a  complete  expression  of  the  whole  agreement — that 
is,  contains  such  language  as  imports  a  complete  legal  obliga- 
tion— it  is  to  be  presumed  that  the  parties  here  introduced  into 
it  every  material  item  and  term;  and  parol  evidence  cannot  be 
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admitted  to  add  another  term  to  the  agreem^it^  although  the 
writing  contains  nothing  on  the  particular  one  to  which  the 
parol  evidence  is  directed.  The  rule  forbids  to  add  by  parol 
when  the  writing  is  silent  as  well  as  to  vary  where  it  speaks, 
and  the  law  controlling  the  operation  of  a  written  contract  be- 
comes a  part  of  it  and  cannot  be  varied  by  parol  any  more  than 
what  is  written.  {Thompson  v.  Lxbhy,  34  Minn.  374,  26  N. 
W.  1;  Natmberg  v.  Young,  44  N".  J.  L.  333,  43  Am.  Eep.  380; 
Hei  V.  Heller,  53  Wis.  415,  10  N.  W.  620;  Creery  v.  Hallery, 
14  Wend.  26;  Stone  v.  Harmon,  31  Minn.  512,  19  N.  W.  88.) 
Where  parties  to  an  agreement  have  reduced  it  to  writing,  the 
writing  is  presumed  to  embrace  the  whole  thereof.  (MacJcey 
V.  Magnon,  12  Colo.  App.  137,  54  Pac.  907;  Ming  v.  Pratt,  22 
Mont  262,  56  Pac.  279 ;  Judson  v.  Malloy,  40  Cal.  307.)  Parol 
evidence  as  to  the  history  of  a  written  agreement  is  not  admis- 
sible, but  the  written  agreement  itself  must  be  taken  aa  the 
only  expression  of  the  contract  between  the  parties.  {Mcln- 
tosh  Co.  V.  Rice,  13  Colo.  App.  393,  58  Pac.  358;  Irving  v. 
Cunningham,  66  Cal.  15,  4  Pac.  766;  Liverpool  Co.  v.  T.  M. 
Richardson  Lumber  Co.,  11  Okla.  585,  69  Pac.  938;  Fosyth 
Mfg.  Co.  v.  Castlen,  112  Ga.  199,  37  S.  E.  485;  Hand  v. 
Miller,  58  App.  Div.  126,  68  N.  Y.  Supp.  531.)  Parol  evi- 
dence to  control  legal  effect  of  deed  or  postpone  its  opera- 
tion: The  plaintiff  seeks  to  avoid  the  effect  of  this  warranty 
deed  of  January  25th  by  showing  an  escrow,  and  this  he  seeks 
to  show  by  parol  evidence.  We  frankly  admit  that  there  must 
be  assignments  of  error,  and  that  without  such  assignments 
this  court  is  not  bound  to  consider  the  appeal.  We  therefore 
ask  the  court  to  recur  to  the  transcript  in  this  case.  The  spe- 
cifications are  set  forth  in  detail,  and  we  believe  will  be  found 
to  be  imnecessarily  full  and  complete.  But  in  discussing  the 
matter,  the  counsel  for  respondent  ignore  these  assignments. 
They  do  not  claim  that  they  are  insuflScient,  but  seem  to  con- 
tend that,  because  they  are  not  repeated  in  so  many  words  in 
the  brief,  they  are  not  sufficient  Yet  the  multitude  of  author- 
ities cited  by  counsel  have  absolutely  no  relevancy  except  where 
the  transcript  contains  no  assignment  of  error.    In  the  case  of 
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Uiiited  States  v.  Tidball  (Ariz.),  29  Pac.  385,  cited,  there  were 
no  assignments  at  all  in  the  transcript  and  the  couri;  said :  ^^he 
transcript  contains  no  assignment  of  error.*'  But  ours  does. 
None  of  the  other  cases  cited  by  counsel  are  under  practice 
similar  to  ours  except  where  they  refer  not  to  the  brief,  but 
to  the  lack  of  assignments  in  the  transcript  or  statement.  Our 
statute  expressly  provides  that  an  order  granting  or  overruling 
a  motion  for  new  irial^  a  contested  motion,  is  deemed  excepted 
to,  and  "need  not,  unless  desired  by  the  party  objecting  thereto, 
be  embodied  in  a  bill  of  exceptions,  but  the  same  appearing  in 
the  record  or  files  may  be  reviewed  upon  appeal  as  though  set* 
tied  in  such  bill  of  exceptions.*'  (Rev.  Stats.  4427.)  The  ap- 
peal in  this  case  is  taken  from  the  order  overruling  the  motion 
for  new  trial  and  from  the  judgment  and  is  brought  upon  a 
Btatement  of  the  case.  In  this  case  there  was  no  assignment 
of  error  in  the  overruling  of  the  motion  for  new  trial,  and 
the  question  was  raised  as  to  the  power  of  the  court  to  review 
the  record,  but  the  court  held  that  it  could  do  so  and  that  the 
statement  was  the  same  as  a  bill  of  exceptions,  and  that  it  would 
review  the  matters  on  admission  of  evidence,  etc.  {Bradbury 
V.  Idaho  &  0.  L,  Co.,  2  Idaho,  239,  10  Pac.  620;  Thiessen  v. 
Riggs,  5  Idaho,  487,  61  Pac.  101  \  Palmer  v.  Pettingill,  6  Idaho, 
346,  65  Pac.  663;  McEntee  v.  Cook,  76  Cal.  187,  18  Pac.  259.) 
A  statement  used  on  motion  for  new  trial  may  be  used  on  ap- 
peal from  the  judgment  for  the  purpose  of  determining  whether 
the  trial  court  made  any  errors  of  law  during  the  trial.  (Young 
V.  Tiner,  4  Idaho,  269,  38  Pac.  698.)  Where  the  record  is  in 
proper  shape  and  the  objection  is  as  to  the  failure  of  the  brief 
to  comply  with  the  rules  of  the  court,  the  proper  practice  is 
to  move  to  strike  the  brief  from  the  files  and  then  the  court 
may  permit  an  amendment  or  reconstruction  of  the  brief  upon 
terms.  Here  the  parties  have  not  only  taken  time  in  which 
to  answer  the  brief,  but  have  fully  answered  upon  the  merits 
and  are  therefore  not  in  a  position  to  complain.  (Johns  v. 
Ruff,  12  N.  Dak.  74,  95  N.  W.  440;  O'Brien  v.  Miller,  4  N.  Dak. 
308,  50  Am.  St.  Rep.  669,  60  N.  W.  841 ;  Vidger  v.  Nolitt,  10 
N.  Dak.  353,  87  N.  W.  593 ;  Campodonico  v.  Oregon  Imp.  Co., 
85  Cal.  218,  24  Pac.  176.) 
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0.  0.  Haga  and  Hawley,  Puckett  &  Hawley,  for  Respondent 

Appellant  has  assigned  no  error  in  this  court  on  which  he  re- 
lies or  seeks  a  reversal  of  the  judgment  entered  against  him, 
contrary  to  the  established  rules  of  practice  and  the  rules  of  this 
court  Paragraph  1  of  rule  6  of  this  court  provides,  among 
other  things,  that  "the  brief  of  appellant  and  plaintiff  in  error 
shall  also  contain  a  distinct  enumeration  of  the  several  errors 
relied  on.'*  This  court  is  by  statute  authorized  and  empowered 
to  make  rules  not  inconsistent  with  the  laws  of  the  state  for 
its  own  government  and  the  transaction  of  its  business.  (Rev. 
Stats.,  see.  3863.)  But  independent  of  statute  every  court  of 
record  has  the  inherent  powCT  to  make  rules  for  the  transaction 
and  regulation  of  its  business.  (8  Am.  &  Eng.  Ency.  of  Law, 
29.)  The  court  equally  with  suitors  is  bound  by  its  rules.  They 
must  be  construed  as  statutes  axe  construed.  {Hanson  v.  Mc' 
Cue,  43  Cal.  178.)  An  assignment  of  error  in  this  court  per- 
forms the  same  office  as  a  declaration  in  a  court  of  original  jur- 
isdiction. It  would  be  just  as  regular  and  proper  for  the  cir- 
cuit court  to  render  a  judgment  in  a  cause  where  there  was 
no  declaration,  as  for  this  court  to  affirm  or  reverse  a  judgment 
where  there  is  no  assignment  of  errors.  (WUliston  v.  Fisher,  28 
111.  43.)  The  failure  to  file  assignment  of  errors  must  entail 
an  affirmance  of  the  judgment  or  decree.  {McNeill  v.  Kyle,. 
86  Ala.  338,  5  South.  461;  Sutherland  v.  Putman  (Ariz.),  24 
Pac.  320;  Globe  etc.  Co.  v.  Boyum,  3  N.  Dak.  538,  58  N.  W. 
339;  2  Ency.  of  PI.  &  Pr.,  pp.  922-927.)  Where  appellants 
brief  does  not  contain  a  specification  of  the  errors  relied  on, 
numbered  and  set  out  separately  and  particularly,  as  provided 
by  supreme  court  rule  10,  section  3,  subdivision  b,  the  judg- 
ment will  be  affirmed.  {Rehberg  v.  Oreiser,  24  Mont.  487,  62 
Pac.  820,  and  on  rehearing,  63  Pac.  41;  Schatzlein  Paint  Co. 
V.  Godin,  24  Mont  483,  62  Pac.  819;  Shilling  v.  Curran 
(Mont.),  76  Pac.  998, 1003.)  All  exceptions  taken  in  the  lower 
court  will  be  treated  as  waived  unless  they  are  assigned  as  er- 
rors in  this  court.  {Purdy  v.  Steele,  1  Idaho,  216;  Brovelli  v. 
Bianchi,  136  Cal.  612,  69  Pac.  41%;  Squires  v.  Foorman,  10  Cal. 
298;  Hoggin  v.  Glarh,  28  Cal.  162;  Haas  v.  Pueblo  Co.,  5  Colo. 
125.)     The  fact  that  the  transcript  contains  certain  specifica- 
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tions  of  error  urged  on  motion  for  a  new  trial  is  not  sufficient 
on  appeal.  The  rules  of  this  court  require  that  the  errors  must 
be  set  out*  in  the  brief  of  counsel.  Errors  urged  on  motion  for 
a  new  trial  may  be  waived  on  appeal^  and  other  errors  urged  in 
their  stead.  {Pearson  v,  Flannagan,  62  Tex.  266;  Chappell  v. 
Missouri  Pac.  R.  R.  Co.,  75  Tex.  82,  12  S.  W.  977;  San  An- 
tonio  etc.  R.  Co.  v.  Adams,  6  Tex.  Civ.  App.  102,  24  S.  W.  839; 
Eutton  V.  Reed,  25  Cal.  479 ;  Brewster  v.  Johnson,  51  Cal.  222 ; 
McCormick  v.  Phillips,  4  Dak.  606,  34  N.  W.  39;  Syndicate 
Imp.  Co.  V.  Bradley,  6  Wyo.  171,  43  Pac.  79,  44  Pac.  60; 
Ashley  v.  Martin,  50  Ala.  537;  Ashman  v.  Flint,  90  Mich.  567, 
61  N.  W.  645;  Bishop  v.  Middleton,  43  Neb.  10,  61  N.  W.  129, 

26  L.  R.  A.  445;  Daggs  v.  Hoshins  (Ariz.),  52  Pac.  350; 
Penny  v.  Fellner  (Okla.),  50  Pac.  123;  Oavin  v.  Covin,  92  Cal. 
292,  28  Pac.  667;  Kyle  v.  Craig,  125  Cal.  107,  57  Pac.  791; 
Jay  V.  Zeissness,  6  Okla.  591,  52  Pac.  928.)  Alleged  errors  in 
findings  of  fact  must  be  specifically  pointed  out  to  secure  a  re- 
view thereof.  {Metropolitan  Nat.  Bank  v.  Rogers,  53  Fed.  776 ; 
Richardson  v.  Walton,  61  Fed.  535 ;  Nading  v.  Elliott,  137  Ind. 
261,  36  N.  E.  695;  Appeal  of  Dahney,  120  Pa.  St.  344,  14  Atl. 
158;  Lvitlopp  v.  Heckmann,  70  N.  J.  L.  272,  67  Atl.  1046.) 
An  assignment  that  the  court  erred  in  its  conclusions  of  law  is 
not  available,  unless  all  the  conclusions  of  law  be  wrong.  {Viu' 
all  V.  Hendricks  (Ind.  App.),  71  N.  E.  682;  City  of  Lincoln  v. 
Bailey  (Neb.),  99  N".  W.  830;  Bitter  v.  Mouat  Lumber  Co., 

27  Colo.  120,  69  Pac.  403.)  The  record  shows  that  appellant 
in  due  season  made  motion  for  a  new  trial,  which  was  overruled 
by  the  court.  The  order  of  the  court  overruling  appellants 
motion  for  a  new  trial  is  not  assigned  as  error  on  appeal,  nor 
referred  to  in  any  manner  in  appellant's  brief.  It  is  well  set- 
tled that  this  court  will  not  review  the  ruling  of  the  lower 
court  in  passing  on  this  motion,  unless  such  ruling  is  assigned 
as  error  on  appeal.  {Chicago  etc.  R.  Co.  v.  German  Ins.  Co.,  2 
Kan.  App.  385,  42  Pac.  594;  Case  v.  Jacohitz,  9  Kan.  App. 
842,  62  Pac.  115;  Whittinger  v.  Nelson,  29  Ind.  441;  Bartholo- 
mew V.  Preston,  46  Ind.  286;  Pierce  v.  Manning,  2  S.  Dak. 
517,  51  N.  W.  332.)  We  contend  that  a  re-examination  of 
the  issues  of  fact  oannot  be  had  in  this  court,  except  on  appeal 
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from  an  order  overruling  a  motion  for  a  new  trial  and  the  as- 
signment of  such  ruling  as  error  in  this  courts  and  that  appel- 
lant has  not  done.  The  statement  used  on  motion  for  a  new 
trial,  when  used  on  an  appeal  from  a  judgment^  takes  the  place 
of  a  bill  of  exceptions  only,  and  only  errors  of  law  therein  con- 
tained, if  properly  specified,  can  be  considered.  (Bev.  Stats., 
sec.  4426;  Carpenter  v.  Williamson,  25  Cal.  154;  United  States 
V.  Trdbing,  3  Wyo.  147,  6  Pac.  721;  Withers  v.  Kemper,  25 
Mont.  432,  65  Pac.  422.)  Findings  of  fact  by  a  conrt  sitting 
without  a  jury  is  equivalent  to  a  verdict,  and  hence  vidll  be 
disturbed  only  when  it  is  clearly  erroneous  or  shown  that  the 
judge  was  influenced  by  improper  motives.  {Spaviding  v. 
Coeur  d'Alene  By.  Co.,  6  Idaho,  628,  51  Pac  408;  Claybaugh 
V.  Henessy,  21  111.  App.  124;  United  States  v.  Adam^s,  73  U.  S. 
101, 18  L.  ed.  792;  Murdoch  v.  Clarice,  90  Cal.  427,  27  Pac.  275 ; 
Murphy  v.  CunrUngham,  1  Colo.  467;  Lynch  v.  Orojyson,  5 
N*.  Mex.  487,  25  Pac.  992;  San  Fernando  etc.  Co.  v.  Humphrey, 
130  Fed.  298.)  The  declarations  of  White  against  his  title  un- 
der such  a  deed  are  admissible,  not  only  as  against  himself  but 
as  against  parties  claiming  under  him,  is  a  familiar  principle. 
Subsequent  claimants  are  considered  as  standing  in  his  place, 
and  as  having  taken  the  title  cum  on  ere,  subject  to  the  same 
charges  and  restrictions  which  attached  to  it  in  his  hands. 
(Stanley  v.  Oreen,  12  Cal.  148;  Daly  v.  Josslyn,  7  Idaho,  657, 
65  Pac.  442.)  This  deed  was  not  delivered  to  White,  in  the 
sense  that  such  term  is  used  in  the  conveyance  of  real  property. 
There  was  no  intention  on  the  part  of  either  White  or  Beery 
tiiat  the  title  should  pass.  Delivery,  as  used  with  reference  to 
a  conveyance  of  land,  does  not  mean  a  manual  delivery  alone. 
The  important  element  always  requisite  to  pass  title  to  the 
grantee  is  the  intent  (9  Am.  &  Eng.  Ency.  of  Law,  154;  Black 
V.  Sharkey,  104  Cal.  279,  37  Pac.  939 ;  Branson  v.  Oregonian  By. 
Co.,  11  Or.  161,  2  Pac.  86;  Lee  v.  Bichmond,  90  Iowa,  695,  57 
N.  W.  613 ;  Steel  v.  Miller,  40  Iowa,  403,  406 ;  Berkshire  v.  Pet- 
erson, 83  Iowa,  197,  48  N.  W.  1035 ;  Head  Bros.  v.  Thompson, 
77  Iowa,  267,  42  N.  W.  188;  Bunn  v.  Stewart,  183  Mo.  375,  81 
S.  W.  1091;  Hastings  v.  Vaughn,  5  Cal.  315.)  Delivery  is  a 
question  of  fact  to  be  determined  by  the  jury,  and  depends 
Idaho,  Vol.  10—41 
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more  upon  the  intention  of  the  parties  than  npon  the  mode  of 
fulfilling  the  intention.  To  the  same  eflEect,  Gilmore  v.  Morris, 
13  Mo.  App.  114;  Shaw  v.  CunnvngJuun,  16  S.  C.  631;  Lindsay 
V.  Lindsay,  11  Vt.  621;  Hurlburt  v.  Wheeler,  40  N.  H.  73;  Far- 
lee  V.  Farlee,  21  N.  J.  L.*  279;  Stoney  v.  Wenterhalter  (Pa.),  H 
Atl.  611 ;  Stephens  v.  Buffaio  etc.  R.  B.  Co.,  20  Barb.  332.  To 
render  a  deed  operative  to  pass  title,  there  must  be  not  only  a 
delivery  of  the  deed  by  the  grantor,  but  also  an  acceptance 
thereof  by  the  grantee.  Acceptance  of  the  conveyance  by  the 
grantee  is  as  essential  as  the  delivery  by  the  grantor,  and  where 
acceptance  is  not  proven,  and  the  facts  do  not  justify  the  pre- 
sumption of  law  that  the  grantee  has  aceepted,  the  title  does 
not  pass.  {Moore  v.  Flynn,  135  lU.  74,  79,  26  N.  E.  844;  Met- 
calf  V.  Brandon,  60  Miss.  686;  Koehler  v.  Hughes,  148  N.  Y. 
607,  42  N.  E.  1051;  Bummerman  v.  Jennings,  101  Ind.  253; 
Commonwealth,  Thompson's  Heirs  etc.  v.  Jackson,  etc.,  10  Bush 
(Ky.),  424;  Meigs  v.  Dexter,  172  Mass.  217,  52  N.  K  lb\Hawhes 
V.  Pike,  105  Mass.  561,  7  Am.  Bepi  554;  Comer  v.  Baldwin,  16 
Minn.  172;  Stephens  v.  Buffalo  etc.  By.  Co.,  20  Barb.  332; 
Steffian  v.  Milmo  Bank,  69  Tex.  513,  6  S,  W.  823;  Wheeler  & 
Wilson  Mfg.  Co.  v.  Briggs  (Tex.),  18  S.  W.  555;  Wiggins  v. 
Lusk,  12  111.  132;  Woodbury  v.  Fisher,  20  Ind.  387,  83  Am.  Dec. 
325;  Herbert  v.  Herbert,  1  111.  (Breese)  354;  Jf cGeA«e  v.  White, 
31  Miss.  4:1;  Deere,  Wells  &  Co.  v.  Nelson,  73  Iowa,  187,  34  N. 
W.809;  Higman  v.  Stewart,  38  Mich.  513,  524;  Jummel  v. 
Mann,  80  111.  App.  288;  Stevens  v.  Stevens,  150  Mass.  657,  23  N. 
E.  378.)  That  evidence  of  delivery  and  acceptance  are  admissible 
under  the  pleadings  of  this  case  was  directly  passed  upon  in 
the  cases  of  Leppock  v.  National  Bank  of  Md.,  32  Md.  136; 
Kearney  v.  Jeffries,  48  Miss.  343,  359 ;  McOehee  v.  White,  31 
Miss.  41;  Bullitt,  Miller  &  Co.  v.  Taylor,  34  Miss.  708,  69  Am. 
Dec.  412;  Commonwealth  v.  Jackson,  73  Ky.  (10  Bush)  424;  2 
Washburn  on  Seal  Property,  581 ;  Tuttle  v.  Turner,  28  Tex.  759. 

AILSHIE,  J. — A  motion  was  made  in  this  case  to  strike 
from  the  files  the  '^supplemental  brief  of  appellant,''  upon  the 
grounds  that  the  same  was  filed  without  permission  of  court 
having  been  obtained,  and  for  the  further  reason  that  there  5s 
no  authority  in  law  or  any  rule  of  this  court  for  the  filing  of 
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a  supplemental  brief.  It  appears  that  within  the  time  pre- 
scribed by  the  rules  of  this  court  the  appellant  served  his 
brief  upon  the  respondent,  but  the  original  brief  filed  by  appel- 
lant contains  no  enumeration  of  errors  relied  on  for  a  reversal 
of  the  judgment  The  original  brief,  however,  discusses  errors 
complained  of  and  refers  to  the  page  and  folio  of  the  transcript 
containing  the  same.  Appellant  made  a  motion  for  a  new  trial 
in  the  lower  court,  and  his  statement  on  motion  for  new  trial 
contains  specific  assignments  of  error  covering  nine  pages  of 
the  transcript,  and  are  directed  at  both  the  insufficiency  of  the 
evidence  ix>  justify  the  findings,  decision  and  judgment  of  the 
trial  court  as  well  as  errors  of  law  occurring  at  the  trial  in 
the  admission  and  exclusion  of  evidence.  After  the  service  of 
the  original  brief  and  prior  to  the  calling  of  the  case  for  oral 
argument,  appellant  prepared,  served  and  filed  what  he  termed 
a  '^supplemental  brief  of  appellant,^'  in  which  he  specifically 
enumerates  the  errors  relied  on  for  a  reversal  of  the  judgment, 
and  it  is  this  brief  that  respondent  seeks  to  have  stricken  from 
the  files.  Bespondent  has  furnished  us  with  a  great  many  au- 
thorities to  the  effect  that  a  failure  on  the  part  of  the  appellant 
to  assign  errors  is  fatal  to  the  appeal,  and  that  in  such  a  case 
the  appellate  court  cannot  and  will  not  examine  the  transcript 
for  the  purpose  of  ascertaining  whether  or  not  error  has  been 
committed.  Purdy  v.  Steele,  1  Idaho,  216,  holds  that  *'all  ex- 
ceptions in  the  court  below  will  be  treated  as  waived,  unless  the 
matters  so  excepted  to  are  assigned  as  error  in  this  court,"  and 
from  the  opinion  in  that  case  it  seems  that  no  assignment  of 
error  was  ever  made  either  in  the  trial  court  on  motion  for  a 
new  trial  or  contained  in  the  statement  or  enumerated  in  the 
brief  in  this  court  United  States  v.  Tidball  (Ariz.),  29  Pac. 
385,  Sutherland  v.  Putman  (Ariz.),  24  Pac.  320,  and  Charon- 
lem  V.  Shields  &  Price  (Ariz.),  76  Pac.  821,  are  all  from  the 
Arizona  supreme  court,  and  rest  upon-  the  peculiar  statutes  of 
that  territory.  An  examination  of  these  cases  discloses  the  fact 
that  there  is  a  statute  in  Arizona  requiring  the  assignment  of 
errors  to  be  filed  with  the  clerk  of  the  trial  court  prior  to  the 
printing  of  the  transcript,  and  the  supreme  court  has  held  that 
such  statute  is  mandatory.    Haas  v.  Board  of  Commissioners,  5 
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€olo.  125y  holds  that  a  failure  to  file  any  assignment  of  errors 
in  the  appellate  courts  either  at  the  time  of  filing  the  transcript 
or  thereafter^  is  fatal,  and  that  the  appeal  will  be  dismissed. 
There  a  court  rule  requires  the  appellant  to  assign  errors  at  the 
time  of  filing  the  transcript  of  the  record,  and  provides  that 
the  appeal  or  writ  of  error  will  be  dismissed  for  failure  to  do  so. 
Rehberg  v.  Qreiser,  24  Mont  487,  62  Pac.  820,  and  63  Pac.  41, 
is  from  the  supreme  court  of  Montana,  and  is  a  case  where  the 
appeal  was  dismissed  for  failure  to  set  out  any  specification  of 
errors,  and  is  founded  on  a  rule  very  similar  to  paragraph  1  of 
rule  6  of  this  court;  but  the  court  there  held  that  the. filing  of 
such  an  enumeration  of  errors  was  not  jurisdictional,  and  in 
the  course  of  opinion  referred  to  the  fact  that  in  other  cases  the 
court  had  disallowed  motions  to  dismiss  for  such  failure.  It 
was  held,  however,  that  the  particular  case  then  under  considera- 
tion did  not  present  such  facts  as  would  justify  them  in  disallow- 
ing the  motion.  Brovelli  v.  Bianchi,  136  Cal.  612,  69  Pac.  416, 
simply  holds  that  upon  an  appeal  from  an  order  denying  a  mo- 
tion for  a  new  trial  "where  the  evidence  is  not  pointed  out  in 
the  brief  of  appellant  and  no  suggestion  made  as  to  the  respects 
wherein  the  evidence  fails  to  support  the  findings,^^  the  court 
"will  not  endeavor  to  discover  the  respects  wherein  the  evi- 
dence is  insuflScient,  but  will  presume  that  it  supports  every  ma- 
terial finding  of  fact."  Schroeder  v.  Sckmidt,^^^  CaL  459,  16 
Pac.  243,  holds  that  an  "error  committed  in  granting  a  non- 
suit ....  cannot  be  reviewed  on  an  appeal  from  an  order  re- 
fusing a  new  trial,  unless  it  was  excepted  to  on  the  trial  and 
specified  as  error  in  the  statement  or  bill  of  exceptions.'*  The 
numerous  other  authorities  cited  by  respondent  on  this  point  are 
practically  to  the  same  effect  as  those  just  reviewed.  It  does 
not  appear  from  these  authorities  that  the  courts  are  inclined 
to  refuse  to  examine  a  case  on  appeal  where  the  errors  have  been 
assigned  and  specified  in  the  statement  on  motion  for  new  trial 
and  are  contained  in  the  transcript  on  appeal,  even  though  they 
are  not  specifically  enumerated  in  the  brief.  In  this  case,  how- 
ever, appellant  has  substantially  complied  with  the  rule  in  filing 
his  supplemental  brief  enumerating  the  errors  prior  to  the  case 
being  called  for  argument  in  this  court. 
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Bespondent  also  contends  that  the  appeal  from  the  order 
denying  the  motion  for  a  new  trial  cannot  be  considered  in  this 
conrt  on  the  ground  that  it  has  not  been  urged  or  assigned  as 
error  on  appeaL  Section  4427,  Eevised  Statutes,  allows  an  ag- 
grieved party  an  exception  as  a  matter  of  law  to  an  order  deny- 
ing his  motion  for  a  new  trial,  and  since  the  appellant  had  as- 
signed his  errors  in  the  statement  and  bill  of  exceptions  used 
on  the  hearing  of  the  motion,  and  had  pointed  out  the  insuf- 
ficiency of  the  evidence  to  support  certain  findings,  as  well 
as  the  errors  of  law  committed  at  the  trial,  he  is  entitled  now 
upon  his  appeal  from  such  order  to  have  those  assignments  of 
error  examined  and  considered  in  this  court  It  is  true  that 
some  of  the  courts,  to  whose  decisions  counsel  have  called  our 
attention,  have  established  a  contrary  rule;  but  our  appellate 
practice  is  cumbersome  enough  at  best,  and  we  are  not  inclined 
to  place  such  a  construction  on  the  statute  and  hold  to  such  a 
technical  observance  of  the  rules  of  this  court  as  will  make  ap- 
peals any  more  difficult  of  prosecution  than  they  are  at  present. 

For  the  foregoing  reasons  respondent's  motion  will  be  denied 
and  the  case  will  be  examined  on  its  merits. 

This  action  was  commenced  by  plaintiff,  W.  G.  Whitney,  pray- 
ing for  a  decree  of  the  court  quieting  his  title  in  and  to  lots 
1,  2,  3,  6  and  6,  in  section  22,  township  7  north,  range  1  west, 
Boise  meridian,  and  situate  in  Boise  and  Canyon  counties,  and 
for  a  perpetual  injunction  against  the  defendant  thereafter  as- 
serting any  claim  whatever  in  or  to  the  premises  described.  The 
defendant  answered  denying  plaintiff's  right  and  title  and  setting 
up  title  in  himself  in  and  to  an  undivided  one-half  interest  in 
the  premises  described  in  the  complaint.  In  order  to  properly 
understand  this  case  it  is  necessary  to  recite  somewhat  at  length 
the  history  of  the  dealings  and  transactions  between  the  plain- 
tiff, Whitney,  Willard  White  (defendant's  grantor)  and  I.  R. 
Beery  (the  grantor  to  botii  the  plaintiff  and  White).  The  con- 
tract out  of  which  all  subsequent  troubles  seem  to  have  grown 
was  entered  into  on  the  seventh  day  of  September,  1899,  be- 
tween the  plaintiff  Whitney  and  Willard  White,  and  is  as  fol- 
lows: 
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"This  agreement  witnesseih:  Whereas,  W.  G.  Whitney  and 
Willard  White  having  acquired  a  dam,  log  storage  and  power 
site  on  the  Payette  river,  at  a  point  called  the  Black  Eock  Can- 
yon about  six  nules  above  the  town  of  Emmett,  in  Canyon 
County,  Idaho,  and, 

"Whereas,  it  is  proposed  to  secure  sufficient  funds  with 
which  to  erect  a  dam  at  said  site,  about  thirty  feet  in  height, 
with  a  view  to  creating  a  large  water-power  to  be  used  in  saw- 
ing lumber,  elevating  water  upon  both  sides  of  the  Payette  river, 
for  the  purpose  of  irrigation,  and  for  generating  electric  power 
to  be  utilized  for  railway  and  such  other  purposes  as  may  be 
found  feasible, 

"Now,  therefore,  in  consideration  of  the  premises,  each  of 
the  parties  hereto  agrees  to  give  his  best  efforts  to  the  immedi- 
ate accomplishment  of  the  above-mentioned  project,  and  does 
agree  that  the  parties  hereto  are  to  own  an  equal  interest  in 
such  undertaking,  share  and  share  alike. 

"It  is  further  agreed  that  in  the  event  the  said  White  shall 
fail  to  raise  sufficient  funds  to  construct  said  dam,  or  fails  to 
make  such  progress  as  shall  be  satisfactory  to  said  Whitney 
within  one  year  from  the  date  thereof,  the  said  White  agrees  to 
assign  all  his  right,  title  and  interest  in  the  same  to  said  Whit- 
ney. 

"Witness  our  hands  and  seals  this  7th  day  of  September, 
1899.  W.  GAKRET  WHITNEY. 

"WILLAED  WHITE. 

^TVitnessed  by: 

"BEN  I.  BLOCH.'' 

According  to  the  testimony,  White,  in  pursuance  of  the  term 
of  the  contract  of  September  7th,  went  east  for  the  purpose  of 
raising  money  and  procuring  a  contract  for  the  proposed  dam 
site,  and  on  the  twenty-sixth  day  of  December  of  the  same  year 
entered  into  a  contract  with  I.  R.  Beery  of  Minneapolis,  Minne- 
sota, as  follows : 

'TThis  agreement  made  and  entered  into  this  26th  day  of 
December,  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  ninety-nine. 
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''Between  I.  B.  Beery  of  Minneapolis,  Minnesota,  the  party  of 
the  fiist  part,  and  Willard  White  of  Boise,  Idaho,  party  of  the 
second  part, 

"Witnesseth,  that  the  said  party  of  the  first  part  for  and  in 
•consideration  of  the  covenants  and  agreements  on  the  part  of 
the  said  party  of  the  second  part  hereinafter  contained,  agrees 
io  sell  and  convey  xinto  the  said  party  of  the  second  part,  and 
the  said  second  party  agrees  to  buy  all  those  certain  lots,  pieces 
and  parcels  of  land  situate  in  the  counties  of  Canyon  and  Boise, 
in  the  state  of  Idaho,  and  more  particularly  described  as  fol- 
lows, to  wit:  Lots  one  (1),  two  (2),  three  (3),  five  (5)  and 
•six  (6)  of  Section  twenty-two  (22),  Township  seven  (7)  North, 
Bange  one  (1)  West,  B.  M.,  for  the  sum  of  six  thousand  dollars. 

''And  the  said  party  of  the  second  part  in  consideration  of 
the  premises  agrees  to  pay  to  the  said  party  of  the  first  part  the 
JBum  of  six  thousand  dollars,  to  wit: 

"One  thousand  dollars  in  cash  on  or  before  February  1st, 
1900,  and  five  thousand  dollars  in  first  mortgage  bonds  in  a  cor- 
j)oration  to  be  formed  for  the  purpose  of  developing  a  power 
plant  at  a  point  upon  the  above  described  property  known  as 
the  Black  Rock  Canyon,  said  bonds  to  be  issued  upon  said  prop- 
erty and  upon  such  improvements  as  shall  be  placed  thereon. 

"And  the  said  party  of  the  second  part  agrees  to  pay  all  state 
and  county  taxes  or  assessments  of  whatsoever  nature  which 
tire  now  or  may  become  due  on  the  premises  above  described. 

"In  the  event  of  failure  to  comply  with  the  terms  hereof  by 
the  said  party  of  the  second  part,  the  said  party  of  the 
first  part  shall  be  relieved  from  all  obligations  iu  law  or  equity 
to  convey  said  property  and  the  said  party  of  the  second  part 
«hall  forfeit  all  right  thereto  at  the  option  of  the  party  of  the 
first  part  And  the  said  party  of  the  first  part  on  receiving  such 
payment  at  the  time  and  in  the  manner  above  mentioned  agrees 
to  execute  and  deliver  to  the  said  party  of  the  second  part  or  to 
his  assigns  a  good  and  sufficient  deed  for  the  conveying  and  as- 
suring to  the  said  party  of  the  second  part  the  title  to  the  above 
described  premises  free  and  clear  of  encumbrances  other  than 
the  taxes  hereinbefore  mentioned.  And  it  is  understood  that  the 
aforesaid  stipulations  are  to  apply  to  and  bind  the  heirs,  execu- 
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tors^  administratoTB  and  assigns  of  the  respective  parties  and 
that  the  said  party  of  the  second  part  is  to  have  immediate  poe* 
session  of  said  premises. 

'T[n  witness  whereof  the  said  parties  have  hereunto  set  their 
hands  and  seals  the  day  and  year  first  above  written. 

'^I.  E.  BEERY. 

"WILLARD  WHITE.^' 

Thereafter,  and  on  the  tweniy-fifth  day  of  January,  1900, 
I.  B.  Beery  and  wife  made  and  executed  their  warranty  deed 
to  the  entire  tract  of  land  and  premises  described  in, the  com-* 
plaint  in  this  action,  and  in  such  deed  named  Willaxd  White 
as  the  grantee,  and  on  the  date  of  its  execution  the  deed  wa» 
placed  in  the  hands  of  grantee  White,  at  the  city  of  Minneap- 
olis, and  was  thereafter  by  White  brought  back  to  the  state  of 
Idaho,  and  had  ever  since  been  in  White's  possession  and  con- 
trol. As  to  whether  or  not  the  deed  of  January  25th  was  ever 
actually  delivered  within  the  contemplation  of  law  is  a  vital 
question  in  this  case. 

The  next  important  step  in  the  course  of  these  transactions 
occurred  on  April  25,  1900,  when  Beery  and  White  entered 
into  a  new  agreement  which  by  its  terms  provided  that  it  should 
take  the  place  of  the  former  agreement  of  date  December  26th. 
The  important  part  of  the  agreement  of  April  25th,  and  that 
which  has  any  special  bearing  upon  the  matters  in  controversy 
in  this  action,  is  as  follows : 

'•Witnesseth,  that  whereas  I.  R  Beery,  party  of  the  first 
pari,  is  the  equitable  owner  of  the  real  property  hereinafter  de- 
scribed, while  Willard  White,  party  of  the  second  part,  holds 
the  legal  title  thereto  by  virtue  of  a  deed  heretofore  executed 
by  the  said  I.  E.  Beery  and  wife,  under  agreement  heretofore 
entered  into  by  and  between  said  Beery  and  said  White,  and 

^'Whereas,  it  is  desired  by  the  parties  to  enter  into  a  new 
and  different  agreement  at  this  time  in  relation  thereto, 

"Now,  therefore,  for  and  in  consideration  of  the  mutual 
covenants  hereinafter  contained,  end  to  be  by  said  parties  paid> 
kept  and  performed,  it  is  agreed :  That  said  Willard  White  has 
this  day  become  the  owner,  absolute,  of  the  equitable  as  well 
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as  the  legal  title  to  a  one-half  interest,  undivided,  in  the  prop- 
erty hereinafter  described  for  the  consideration  of  seven  hun- 
dred and  fifty  dollars  ($750.00),  one  hundred  and  fifty  dol- 
lars of  which  said  gross  sum  has  this  day  been  paid,  the  re- 
ceipt whereof  by  said  Beery  is  hereby  acknowledged;  one  hun- 
dred dollars  is  to  be  paid  on  or  before  May  15th,  1900,  and  the 
remainder  of  said  sum  of  seven  himdred  and  fifty  dollars,  ta 
wit,  five  himdred  dollars,  is  to  be  paid  on  or  before  January  1st, 
1901.'* 

Thereafter,  and  on  the  thirteenth  day  of  May,  1901,  the 
plaintiff,  Whitney,  secured  from  Beery  a  quitclaim  deed  to  the 
lands  and  premises  in  controversy,  the  title  to  which  he  seeks 
to  quiet  by  this  action,  and  which  title  is  derived  from  Beery 
through  the  medium  of  this  deed  alone.  On  the  seventh  day 
of  August,  1901,  White  executed  and  delivered  a  quitclaim  deed 
of  an  undivided  one-half  interest  in  and  to  the  property  de- 
scribed, to  R.  M.  Cobban  and  (George  H.  Casey,  and  on  Sep- 
tember 27,  1902,  Cobban  and  Casey,  by  a  quitclaim  deed,  con- 
veyed their  undivided  one-half  interest  to  the  defendant, 
Dewey.  Dewey  traces  his  title  through  a  chain  of  quitclaim 
deeds  back  to  the  warranty  deed  executed  by  Beery  and  wife 
on  January  25,  1900. 

At  the  trial  the  court  permitted  the  plaintiff  to  introduce 
the  testimony  of  I.  E.  Beery  and  other  witnesses,  showing  a 
parol  agreement  and  understanding  had  between  White  and 
Beery  at  the  time  of  the  execution  of  the  deed  of  January  25th, 
and  by  the  terms  of  which  agreement  it  is  contended  that  the 
deed  of  January  25th  was  delivered  upon  conditions  thereafter 
to  be  performed  and  complied  with  by  the  grantee.  White,  and 
on  the  failure  to  perform  which  no  title  should  pass  under  the 
deed.  The  defendant  objected  to  the  introduction  of  this  class 
of  testimony  upon  the  grounds  that  the  complaint  alleges  that 
the  deed  was  placed  in  the  hands  of  White  with  the  understand- 
ing that  the  same  should  take  effect  and  pass  title  from  Beery 
to  White  only  upon  a  compliance  by  White  with  the  terms  and 
conditions  of  the  contract  of  December  26th,  and  that  to  per- 
mit parol  testimony  would  be  to  contradict  a  written  contract, 
and  for  the  further  reason  that  parol  evidence  is  not  admissi* 


Digitized  by  VjOOQIC 


660  Whitnet  v.  Dewey.  [10  Idaho, 

Opinion  of  the  Court— Ailshie,  J. 

ble  for  the  purpose  of  showing  the  termB  and  conditions  under 
which  a  deed,  absolute  on  its  face,  was  delivered  into  the  pos- 
session of  White.  The  substance  of  the  evidence  given  on  this 
point  is  fairly  stated  by  the  grantor,  Beeiy^  in  his  testimony  as 
follows : 

"Mr.  White  first  visited  me  about  the  26th  of  December, 
1899,  when  this  contract  was  executed.  Then  he  returned  on 
the  25th  of  January,  at  the  time  we  made  the  deed.  At  this 
time  I  executed  and  delivered  to  him  this  deed,  placed  it  in 
his  possession  personally  at  the  time  he  was  in  Minneapolis 
and  he  carried  it  back  to  Idaho.  I  placed  it  in  his  hands  so 
that  the  matter  could  be  closed  up  promptly  in  connection  with 
the  transferring  of  the  property  to  the  corporation  that  was 
contemplated;  these  bonds  were  to  be  paid  and  an  issue  of 
bonds  on  this  property  and  power  plant  and  ditches,  etc.,  con- 
templated. I  was  to  be  paid  when  tiie  matter  was  consummated 
and  the  bonds  ready  to  be  issued.  The  deed  was  placed  in  his 
hands  to  facilitate  the  matter  and  so  that  we  all  could  save 
t?me.  He  could  pay  me  when  he  used  the  deed  just  as  though 
I  sent  the  deed  to  him  to  hold.  It  was  a  matter  of  trust  with 
me.'' 

Other  witnesses  testified  to  subsequent  statements  made  by 
White  to  the  same  efifect  The  deed  of  January  25th  from 
Beery  to  White  was  without  any  condition  or  reservation  what- 
ever expressed  on  the  face  of  the  instrument,  and  so  far  as  can 
be  gathered  from  the  indenture  itself,  it  is  absolute.  It  is 
admitted  that  this  deed  was  delivered  by  the  grantor  into  the 
personal  and  manual  possession  and  control  of  the  grantee, 
and  passed  completely  from  the  control  and  direction  of  the 
grantor.  The  contention  made  by  plaintiflE  on  this  point  is 
about  as  follows:  That  under  the  agreement  of  December 
26th,  White  was  expected  to  form  a  corporation  for  the  cou- 
fitruetion  of  a  big  dam  on  the  Payette  river  with  its  site  upon 
the  lands  in  controversy  for  the  purposes  of  power  and  irri- 
gation, and  that  as  soon  as  the  corporation  should  be  organ- 
ised the  title  to  this  property  should  be  conveyed  to  such  cor- 
poration, and  thereupon  Beery  should  be  paid  the  sum  of  $1,000 
and  deliver  $5,000  worth  of  first  mortgage  bonds  to  be  issued 
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by  such  corporation  in  full  payment  for  the  property.  And 
the  plaintiff  contends  that  the  deed  of  January  25th  was  exe- 
cuted and  delivered  under  the  terms  and  conditions  of  the 
agreement  of  December  26th^  and  that  it  was  mutually  under- 
stood and  agreed  between  the  grantor  and  grantee  at  the  time 
that  the  corporation  should  be  formed,  and  that  accordingly 
this  deed  was  delivered  to  White  in  order  to  facilitate  the 
transaction  and  enable  White  to  immediately  convey  the  prop- 
erty to  the  corporation  and  perfect  the  title  and  qualify  the 
corporation  to  issue  the  bonds  in  payment  of  the  balance  of 
the  purchase  price. 

As  above  observed,  this  deed  was  delivered  to  the  grantee 
and  contained  upon  its  face  no  conditions  whatever  precedent 
to  the  vesting  of  title.  Appellant  insists  that  the  facts  dis- 
closed in  this  case  show  an  absolute  delivery  of  the  deed  and 
that  parol  evidence  was  inadmissible  to  attach  any  condition 
to  the  vesting  of  title  under  such  a  deed. 

It  is  a  well-settled  principle  of  law  that  a  deed  cannot  be 
delivered  by  the  grantor  to  the  grantee  therein  named  to  be 
held  by  the  grantee  in  escrow.  If  such  thing  be  done  the  re- 
sult is  that  title  vests  at  once  in  the  grantee.  The  holder  of 
an  escrow  must  be  a  third  party,  who. for  such  purpose  becomes 
the  agent  of  both  the  grantor  and  grantee. 

In  13  Cyclopedia,  664,  the  writer  of  the  text  says:  "A  deed 
cannot  be  delivered  as  an  escrow  to  the  grantee,  and  a  delivery 
which  purports  to  be  such  will  operate  as  an  absolute  one. 
This  rule,  however,  applies  only  to  those  deeds  which  are  upon 
their  face  complete  contracts  requiring  nothing  but  delivery  to 
make  them  perfect,  and  does  not  apply  to  those  which  upon 
their  face  import  that  something  besides  delivery  is  necessary 
to  be  done  in  order  to  make  them  complete.*^  The  writer  cites 
many  authorities  in  support  of  that  text. 

In  1  Devlin  on  Deeds,  section  315,  it  is  said:  ^'A  deed  can- 
not be  delivered  to  the  grantee  as  an  escrow.  If  it  be  delivered 
to  him,  it  becomes  an  operative  deed,  freed  from  any  condi- 
tion not  expressed  in  the  deed  itself,  and  it  will  vest  the  title 
in  him,  though  this  may  be  contrary  to  the  intention  of  the  par- 
ties.    One  of  the  grounds  upon  which  this  rule  is  based  is  that 
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parol  evidence  is  inadmissible  to  shoiV  that  the  deed  was  to 
take  effect  upon  condition/'  The  author  thereupon  proceeds 
to  quote  88  a  part  of  the  tezt^  and  with  approval^  from  the  opin- 
ion of  Harris,  J.,  in  La/wton  v.  Soger,  11  Barb.  349,  in  whose 
opinion  the  following  language  is  used:  ^^Whether  a  deed  has- 
been  delivered  or  not  is  a  question  of  fact  upon  which^  from 
the  very  nature  of  the  case,  parol  evidence  is  admissible.  But 
whether  a  deed,  when  delivered,  shall  take  effect  absolutely  or 
only  upon  the  performance  of  some  condition  unexpressed 
therein,  cannot  be  determined  by  parol  evidence.  To  allow  ai 
deed  absolute  upon  ^its  face  to  be  avoided  by  such  evidence- 
would  be  a  dangerous  violation  of  a  cardinal  rule  of  evidence.'^ 

In  Braman  v,  Bingham,  26  K  Y,  483,  the  court  of  appeals 
said:  '^The  reason  given  for  the  rule  excluding  parol  evidence 
of  a  conditional  delivery  to  the  grantee  applies  to  all  cases 
where  the  delivery  is  designed  to  give  effect  to  the  deed,  in  any 
event,  without  the  further  act  of  the  grantor.  'When  the  words 
are  contrary  to  the  act,  which  is  the  delivery,  the  words  are 
of  none  effect.'  (Coke's  Littleton,  36a.)  'Because  then  a  bare 
averment,  without  any  writing,  would  make  void  every  deed.' 
(Cro.  Eliz.  884.)  'If  I  seal  my  deed  and  deliver  it  to  the 
party  himself,  to  whom  it  is  made,  as  an  escrow  upon  certain 
conditions,  etc.,  in  this  case  let  the  form  of  the  words  be  what 
it  will,  the  delivery  is  absolute,  and  the  deed  shall  take  effect 
as  his  deed  presently.'  (Sheppard's  Touchstone,  69;  Whyd- 
don's  Case,  Cro.  Eliz.  520;  Cruise's  Digest,  title  33,  Deeds,  c. 
2,  par.  80.)  If  a  delivery  to  the  grantee  can  be  made  subject 
to  one  parol  condition,  I  see  no  ground  of  principle  which  can 
exclude  any  parol  condition.  The  deed  having  been  delivered 
to  the  grantee,  I  think  the  parol  evidence  that  the  delivery  was 
conditional  was  properly  excluded." 

The  authorities  to  the  foregoing  effect  might  be  multiplied, 
of  which  the  following  appear  to  be  some  of  the  leading  cases : 
BlowiU  V.  Boomum,  142  N.  Y.  357,  40  Am.  St.  Bep.  600,  37 
N.  E.  120;  Darling  v.  Butler,  45  Fed.  332,  10  L.  R.  A.  469; 
Miller  v.  Fletcher,  27  Gratt  403,  21  Am.  Rep.  359 ;  Richmond 
V.  Morford,  4  Wash.  337,  30  Pac.  242,  31  Pac.  513;  Huhhard 
V.  Greely,  84  Me.  340,  24  Atl.  799,  17  L.  R.  A.  511. 
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In  the  latter  case  it  was  said:  *'An  escrow  is  a  deed  deliv- 
ered to  a  stranger,  to  be  delivered  by  him  to  the  grantee  upon 
the  performance  of  some  condition,  or  the  happening  of  some 
contingency,  and  the  deed  takes  effect  only  upon  the  second 
•delivery.  Until  then  the  title  remains  in  the  grantor.  And 
if  the  delivery  is  in  the  first  instance  directly  to  the  grantee, 
and  he  retains  the  possession  of  it,  there  can  be  no  second  de- 
livery, and  the  deed  must  take  effect  on  account  of  the  first  de- 
livery, or  it  can  never  take  effect  at  all.  And  if  it  takes  ef- 
fect at  all,  it  must  be  according  to  its  written  terms.  Oral 
conditions  cannot  be  annexed  to  it.  It  will  therefore  be  seen 
that  a  delivery  to  the  grantee  himself  id  utterly  inconsistent 
with  the  idea  of  an  escrow.  And  it  is  pretty  well  settled,  by 
all  the  authorities,  ancient  and  modem,  that  an  attempt  to 
thus  deliver  a  deed  as  an  escrow  cannot  be  successful ;  that  in 
all  cases  where  such  deliveries  are  made,  the  deeds  take  effect 
immediately  and  according  to  their  terms  devested  of  all  oral 
conditions.*' 

Counsel  for  respondent  contend  that  while  there  was  a  man- 
ual delivery  of  the  deed,  there  was  no  intention  to  pass  title, 
and  that  on  that  theory  of  the  case  the  evidence  admitted  was 
proper  and  competent  to  show  such  fact.  While  it  is  not  di- 
rectly contended  that  the  grantee  can  hold  a  deed  in  escrow 
from  his  grantor,  the  argument  of  counsel  as  applied  to  the 
facts  of  this  case  would  amount  in  the  end  to  such  a  position. 
The  leading  authorities  cited  by,  respondent  in  support  of  this 
position  are  9  Am.  &  Eng.  Ency.  of  Law,  154;  Black  v.  Sharkey, 
104  Cal.  279,  37  Pac.  939;  Lee  v.  Richmond,  90  Iowa,  695, 
57  N".  W.  613;  Steel  v.  Miller,  40  Iowa,  403;  Bunn  v.  Stewart, 
183  Mo.  375,  81  S.  W.  1091;  Hastings  v,  Vaughn,  5  Cal.  315. 

In  9  American  and  English  Encyclopedia  of  Law,  supra,  un- 
der the  heading  of  "What  is  Delivery — (c)  A  Question  of  In- 
tention," the  author  says:  'The  real  test  of  delivery  is  this: 
Did  the  grantor,  by  his  acts  or  words,  or  both,  intend  to  devest 
himself  of  title?  If  so,  the  deed  is  delivered.^^  By  the  fore- 
going language  we  do  not  understand  the  writer  to  mean  that 
where  the  question  of  the  delivery  of  a  deed  arises,  parol  testi- 
mony may  be  introduced  tending  to  show  the  intention  of  the 
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parties  to  such  an  extent  as  to  control  the  vesting  of  title  con- 
trary to  the  express  written  language  of  the  deed  itself;  or,  in 
other  words,  attach  conditions  to  the  deed,  and,  indeed,  the 
authorities  cited  by  the  author  in  support  of  the  text  do  not 
go  to  such  an  extent. 

Counsel  quote  at  length  from  Black  v,  Sharkey,  supra,  where 
the  court  uses  language  that  would  indicate  the  view  that  evi- 
dence might  he  introduced  to  prove  that  the  parties  did  not 
intend  the  deed  should  take  effect  according  to  its  terms;  but 
it  should  be  observed  that  in  that  case  the  only  question  un- 
der consideration,  and  the  only  one  decided,  was  whether  or 
not  parol  evidence  might  be  introduced  to  show  that  the  deed 
which  had  been  duly  executed  and  was  found  in  the  possession 
of  the  grantee  had  ever  been  in  fact  delivered.  The  opinion 
in  that  case  is  by  the  court  commissioners,  and  makes  no  refer- 
ence to  the  former  case  of  Mowry  v.  Heney,  36  Cal.  471,  25 
Pac.  17.  The  latter  opinion  was  by  the  court,  and  it  was  tiiere 
expressly  held  that  "when  an  absolute  deed  has  been  delivered 
to  the  grantee,  the  title  becomes  vested  free  from  any  condition, 
and  its  operation  cannot  be  defeated  by  parol  proof  of  an  inten- 
tion on  the  part  of  the  grantor,  known  to  the  grantee,  that  it 
should  not  take*effect  except  in  event  of  the  grantor's  death; 
nor  is  parol  evidence  admissible  to  show  that  the  delivery  of  the 
deed  to  the  grantee  was  subject  to  any  condition  not  expressed 
therein.^'  We  cannot,  therefore,  view  the  Black-Sharkey  case 
as  in  any  way  overruling  or  modifying  Mowry  v.  Heney. 
Hastings  v.  Vaughn  was  to  the  same  effect  as  the  latter  case. 

In  Lee  v.  Richmond,  the  Iowa  court  held  that  there  had  been 
no  delivery  of  the  deed  and  that  the  instrument  had  reached 
the  hands  of  the  grantee  not  by  way  of  delivery  as  a  consum- 
mation of  the  transaction,  but  for  inspection  and  approval  of 
another  person;  the  court  saying:  "The  deei  was  not  to  be  re- 
garded as  delivered  unless  the  settlement  attempted  was  ap- 
proved by  Fulton,  and,  as  it  was  not  approved  by  him,  there 
was  never,  in  law,  any  delivery,  and  the  deed  is  without  effect." 

Steele  v.  Miller  was  a  suit  apparently  foimded  on  fraud  in 
the  transaction,  and  the  court  held  that  the  minds  of  the  par- 
ties had  never  met  on  the  question  of  a  delivery,  and  that  no 
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legal  delivery  ever  took  place.  The  evidence  in  the  case  ap- 
pears, however,  to  be  directed  at  the  specific  question  of  de- 
livery alone. 

In  Bunn  v.  Stewart,  a  father  appears  to  have  executed  deeds 
in  favor  of  certain  of  his  children  and  grandchildren,  with  the 
intention  of  retaining  them  nntil  snch  future  time  as  he  saw 
fit  to  deliver  them  in  the  distribution  of  his  estate,  but  later 
he  became  entangled  in  divorce  proceedings  and  placed  cer- 
tain of  the  deeds  in  controversy  in  the  hands  of  two  of  the 
grantees  with  instructions  to  hold  them  until  he  called  for  their 
return,  but  the  grantees,  contrary  to  his  instructions,  placed 
them  of  record,  and  the  supreme  court  of  Missouri  held  upon 
that  state  of  facts  that  no  legal  delivery  ever  took  place. 

The  extent  to  which  the  intention  of  the  parties  enters  into 
Hie  act  of  delivery  of  a  deed  is  very  fairly  stated  by  the  author 
in  13  Cyclopedia,  661,  and  the  authorities  cited  in  support  there- 
of. It  is  beyond  controversy  that  the  evidence  of  delivery  must 
come  from  without  the  deed.  In  other  words,  a  deed  never 
shows  upon  its  face  nor  by  the  terms  thereof  a  delivery,  and 
parol  evidence  thereof  must  necessarily  be  admitted  when  the 
question  of  delivery  arises.  And  it  will,  perhaps,  often  be  dif- 
ficult to  accurately  determine  the  exact  extent  to  which  the  in- 
tention of  the  parties  is  admissible  as  to  the  ultimate  result  of 
devesting  the  grantor  of  title,  but  such  testimony  should  never 
be  considered  by  the  court  to  the  extent  of  governing  and  con- 
trolling the  express  terms  of  the  instrument  where  it  is  clear 
that  a  delivery  has  been  made,  even  though  the  parties  have 
mistakenly  supposed  the  legal  efifect  would  be  different.  Of 
course  such  evidence  would  be  competent  if  it  should  be  shown 
that  under  no  circumstances  and  in  no  event  and  under  no 
conditions  was  {he  title  ever  to  pass  from  the  grantor;  because 
such  a  showing  would  disprove  a  l^gal  delivery.  It  would  show 
a  failure  to  consummate  the  contract  and  sale  of  the  prop- 
erty. But  where  it  is  the  intention  of  the  parties  for  the  title 
to  pass  upon  any  contingency  or  in  any  event  from  the  grantor 
to  the  grantee  and  the  deed  is  delivered  to  the  grantee,  abso- 
lute on  its  face,  tiien  the  vesting  of  title  becomes  a  question 
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of  law  and  must  date  from  the  delivery ;  and  since  the  grantee 
cannot  act  as  the  agent  of  both  himself  and  the  grantor  for 
the  purpose  of  a  second  delivery,  title  must  necessarily  have 
passed  upon  the  original  delivery.  This  rule  is  very  clearly 
stated  by  the  New  York  court  in  Braham  v.  Bingham,  supra, 
where  it  was  said:  "The  reason  given  for  the  rule  excluding 
parol  evidence  of  a  conditional  delivery  to  the  grantee  applies 
to  all  cases  where  the  delivery  is  designed  to  give  effect  to  the 
deed,  in  any  events  without  the  further  act  of  the  grantor.*' 
(See,  also,  Hubbard  v.  Creely,  supra,) 

In  this  case,  giving  the  respondent  the  most  favorable  eon- 
fitruction  that  can  possibly  be  placed  upon  the  evidence,  it  was 
the  intention  of  the  grantor,  Beery,  to  vest  title  in  his  grantee. 
White,  so  as  to  enable  the  grantee  to  transfer  a  perfect  title  to 
the  proposed  corporation.  Beery  expected  to  receive  $5,000 
worth  of  first  mortgage  bonds  of  the  corporation  as  a  balance 
of  payment  of  the  purchase  price  of  the  property.  Such  bonds 
would  have  been  valueless  to  Beery  unless  the  corporation  could 
secure  a  good  and  perfect  title  to  the  property  on  which  the 
mortgage  bonds  were  to  issue.  Now,  then,  the  question  arises : 
Could  the  grantor,  Beery,  by  warranty  deed,  absolute  on  its 
face,  convey  such  a  title  to  his  grantee  as  would  enable  the 
grantee  to  pass  a  good  and  perfect  title  to  the  corporation,  and 
at  the  same  time  attach  such  parol  conditions  to  the  deed  upon 
its  delivery  as  to  preclude  his  grantee  from  convepng  and  trans- 
ferring an  equally  good  title  to  any  other  person  or  corporation? 
We  must  answer  this  question  unqualifiedly  in  the  negative. 
If  the  grantor,  Beery,  desired  to  limit  the  right  of  his  grantee 
to  transfer  this  property  to  any  particular  person  or  corpora- 
tion, it  was  necessary  to  express  that  limitation  upon  the  face 
of  the  instrument.  For  the  foregoing  reasons  we  are  clearly 
satisfied  that  the  court  erred  in  receiving  and  considering  the 
evidence  offered  for  the  purpose  of  showing  a  failure  to  vest 
title  in  the  grantee. 

There  is  another  significant  fact  in  this  case,  and  one  which 
alone  would  prevent  the  plaintiff  from  quieting  his  title  imder 
a  quitclaim  deed  to  the  undivided  one-half  interest  held  by  him, 
and  that  reason  is  found  in  the  agreement  of  April  25th.  It  is 
there  recited  that  the  parties  desire  to  enter  into  a  "new  and 
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different  agreemenV'  and  the  agreement  provides  "that,  where- 
as, I.  B.  Beery,  party  of  the  first  part,  is  the  equitable  owner 
of  the  real  property  hereinafter  described,  while  Willard  White, 
party  of  the  second  part,  holds  the  legal  title  thereto  by  virtue 

of  a  deed   heretofore   executed Now,   therefore,  .... 

it  is  agreed  that  said  Willard  White,  has  this  day  become  the 
owner,  absolute,  of  the  equitable  as  well  as  the  legal  title  to 
a  one-half  interest,  undivided,  in  the  property  hereinafter  de- 
scribed.^^ It  readily  appears  from  the  provisions  of  this  agree- 
ment that  whatever  may  have  been  the  understandings  and 
agieements  between  Beery  and  White,  at  the  time  of  the  de- 
livery of  the  deed,  thereafter  they  adjusted  those  matters, 
entered  into  a  new  agreement,  and  Beery  ratified  and  confirmed 
the  delivery  of  the  deed  at  least  to  the  extent  of  an  undivided 
one-half  interest;  and,  consequently,  at  the  time  of  the  execu- 
tion of  the  quitclaim  deed  to  Whitney,  Beery  had  no  right, 
title  or  interest  in  and  to  such  undivided  interest  in  this  prop- 
erty. Even  though  a  valid  delivery  of  the  deed  had  not  been 
made  at  the  time  of  its  execution,  it  is  settled  law  that  the 
grantor  may  thereafter  ratify  the  wrongful  taking  of  a  deed 
after  he  has  complete  knowledge  of  the  facts  of  the  taking  and 
thereby  perfect  the  title.  (9  Am.  &  Eng.  Ency.  of  Law,  165, 
and  authorities  cited;  13  Cyc.  565,  and  notes.) 

It  has  been  suggested  that  since  the  appellant  takes  his  title 
by  quitclaim  deed,  he  is  for  that  reason  chargeable  with  notice 
that  the  title  of  his  grantor  is  doubtful,  and  that  he  i^  there- 
fore not  a  bona  fide  purchaser.  This  appears  to  be  conceded 
by  counsel,  but  the  same  prii^pple  applies  with  equal  force  to 
the  respondent  who  takes  title  likewise  by  quitclaim  deed. 
Under  this  line  of  authorities  both  parties  would  be  equally 
chargeable  with  notice  of  defeats  in  their  grantor's  title.  (9 
Am.  &  Eng.  Ency.  of  JUtw,  2d  ed.,  106,  and  notes;  Leland  v, 
Isenbeck,  1  Idaho,  469;  Butte  Hdw.  Co.  v.  Franks  25  Mont. 
344,  65  Pac.  4;  Anderson  v.  Thunder  Bay  Boom  Co.,  57  Mich. 
216,  23  N.  W.  776;  Wetzstein  v.  Largey,  27  Mont.  212,  70  Pac. 
717;  Dickerson  v.  Calgore,  100  U.  S.  578,  25  L.  ed.  618.)  It 
is  doubtful,  however,  if  such  a  rule  could  or  ought  to  prevail 
under  the  recording  laws  of  this  state. 
Idaho,  Vol.  10—42 
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Bespondent  contends  that  even  though  it  be  conceded  that 
title  passed  from  Beery  to  White,  nevertheless,  under  the  part- 
nership agreement  of  September  7th,  between  White  and  Whit- 
ney, White  was  unable  to  part  with  any  title  to  anyone  other 
than  Whitney  himself.  This  contention  is  based  upon  that 
clause  in  the  contract  of  September  7th,  reading  as  follows: 
'^t  is  further  agreed  that  in  the  event  that  said  White  so  fails 
to  raise  sufScient  funds  to  construct  such  dam,  or  fails  to  make 
such  progress  as  shall  be  satisfactory  to  said  Whitney  within 
one  year  from  the  date  hereof,  the  said  White  agrees  to  assign 
all  his  right,  title  and  interest  in  the  same  to  said  Whitney."^ 
It  is  conceded  that  White  did  not  raise  the  necessary  funds 
within  the  time  prescribed,  but  it  is  equally  true  that  the  two. 
White  and  Whitney,  continued  in  the  possession  of  the  prop-^ 
erty  and  to  some  extent  operated  upon  the  property  foi"  consid* 
erable  time  after  the  expiration  of  the  year.  White  never  as- 
signed his  interest  to  Whitney,  nor  does  it  appear  that  Whitney 
ever  demanded  that  he  do  so  except  to  demand  that  White  con* 
vey  to  him  an  interest  acquired  under  the  deed  of  January 
25th.  The  appellant  in  this  case  only  claims  an  undivided  one- 
half  interest  in  the  property.  He  is  the  successor  in  interest 
of  White.  The  respondent  acquired  a  quitclaim  deed  from? 
Beery  to  the  entire  properly.  He  must  therefore,  so  far  at 
least  as  is  disclosed  by  this  record,  own  the  other  undivided  OL.e- 
half  interest  in  the  property.  They  are  therefore  on  equal 
footing.  A  rule  which  in  equity  would  preclude  White  from' 
acquiring  an  interest  in  the  property  to  the  exclusion  of  his 
partner,  Whitney,  would  apply  with  equal  force  to  Whitney. 
This  is  not  an  action  by  the  plaintiff  to  compel  White  or  his 
grantor  with  notice,  to  assign  any  interest  acquired  under  the 
partnership  agreement,  and  as  to  whether  or  not  an  agreement 
such  as  the  one  above  quoted  stipulating  for  assignment  could 
be  made  the  basis  upon  which  a  court  of  equity  would  declare 
a  forfeiture,  is  a  matter  on  which  we  are  not  required  in  this 
case  to  express  any  opinion. 

The  judgment  of  the  lower  court  will  be  reversed  and  the 
cause  remanded  for  further  proceedings  in  harmony  with  the 
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yiewB  herein  expressed.    So  ordered.    Costs  awarded  to  appel- 
lant 

Stockslager,  C.  J.,  and  Sullivan,  J.,  concur. 

ON  PETITION  FOR  REHEARING. 
(May  31,  1905.) 

AILSHIE^  J. — ^Respondent's  petition  for  a  rehearing  in  this 
case  does  not  present  anything  new  or  any  question  not  origin- 
ally considered  by  us,  though  it  again  discusses  some  questions 
which  we  did  not  deem  it  necessary  to  pass  upon  in  the  original 
opinion.  The  persistence  with  which  counsel  insists  that  we 
have  mistaken  both  the  law  and  the  equities  in  this  case  has 
led  us  to  again  examine  the  case  at  lengthy  and,  after  so  doings 
we  are  unable  to  see  wherein  the  judgment  of  the  trial  court 
could  be  affirmed.  It  must  necessarily  be  true  that  the  court 
cannot  see  either  the  law  or  the  equities  of  a  case  in  the  same 
light  in  which  they  are  viewed  by  counsel  for  the  losing  party; 
and  it  may  be^  indeed,  that  sometimes  the  court  mistakes  them 
entirely.  However,  notwithstanding  counsel's  studied  argu- 
ment to  the  contrary,  we  are  convinced  that  this  is  not  a  case 
where  we  have  mistaken  either. 

We  are  asked  in  the  petition  to  announce  more  definitely  the 
position  of  the  court  as  to  what  title  White  took  under  the  deed 
of  January  25th.  The  only  interest  the  appellant  claims,  and 
for  which  he  is  litigating,  is  an  undivided  cme-half  interest  in 
this  property,  and  we  have  held  that  under  the  record  he  is  en- 
titled to  such  interest  Under  the  deed  of  January  26th,  the 
entire  legal  title  passed  from  Beery  to  White.  Under  the  con- 
tract of  April  25th,  Beery  recognized  that  the  entire  legal  title 
had  passed  from  him  and  that  all  the  interest  he  retained  in 
the  propeiiy  was  an  equity.  What  that  equity  was  is  not  re- 
cited, but  we  would  infer  from  the  record  that  it  consisted  in 
a  vendor's  lien  for  the  impaid  purchase  price.  By  that  contract 
Beery  parted  absolutely  with  all  of  his  equity  in  an  undivided 
one-half  interest  in  this  property.  It  therefore  follows  that 
after  the  execution  of  the  contract  of  April  25,  1900,  that  both 
the  legal  title  to  the  entire  property  and  equitable  title  to  an 
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undivided  one-half  interest  therein  was  vested  in  White,  and 
that  by  the  terms  of  that  agreement  White  recognized  a  re- 
maining equity  in  Beery  to  the  other  undivided  half  interest 
in  this  property,  and  for  that  equity  agreed  to  pay  the  sum  of 
$1,750  on  or  before  January  1,  1901.  White  does  not  appear 
to  have  paid  this  sum  or  to  have  received  any  further  deed  from 
Beery  to  his  equity  in  this  remaining  half  interest.  On  the 
contrary,  Whitney  appears  to  have  received  a  deed  from  Beery 
for  the  entire  tract  of  land  on  May  13,  1901.  So  far  as  the 
facts,  therefore,  disclosed  by  this  record  are  concerned,  we  con- 
clude that  the  appellant  Dewey  now  owns  an  undivided  one-half 
interest  in  the  property  as  described  in  the  deed  taken  by  him 
and  Whitney  the  other  one-half  interest. 

It  is  suggested  that  White  acquired  all  the  interest  he  ob- 
tained in  this  property  while  sustaining  a  fiduciary  relation 
toward  Whitney,  his  partner,  under  the  agreement  of  Septem- 
ber 7,  1899.  This  we  think  is  correct,  and  it  is  equally  true 
with  reference  to  Whitney.  But  counsel  contends  that  this  re- 
lation had  been  terminated  prior  to  the  date  on  which  Whitney 
acquired  his  deed.  To  this  we  cannot  assent  The  contract 
of  September  7th  was  made  for  a  period  of  one  year,  and  yet 
respondent  repeatedly  admits  in  his  testimony  that  they  con- 
tinued to  do  business  in  all  respects  as  though  it  were  still  in 
force  and  effect  from  the  date  upon  which  it  was  executed 
until  the  1st  of  April,  1901,  and  that  all  that  then  occurred 
looking  to  the  termination  of  the  partnership  relation  consisted 
merely  in  respondent  notifying  White  that  he  was  going  to 
declare  the  matter  off.  It  takes  more  than  a  notice  of  this  kind 
to  dissolve  a  partnership  and  terminate  a  trust  or  fiduciary 
relation  existing  between  partners.  If  White  acquired  the  en- 
tire title,  one-half  thereof  would  undoubtedly  have  inured  to 
the  benefit  of  his  partner,  Whitney.  If,  on  the  other  hand,  he 
acquired  only  a  one-half  interest  in  the  property  and  in  the 
meanwhile  and  during  the  existence  of  that  relation,  and  in 
pursuance  thereof,  his  partner  acquired  the  other  half  interest, 
then  such  interests  and  equities  must  offset  each  other  and  the 
obligations  resting  upon  them  by  reason  of  such  relation  will 
be  met  in  that  respect 
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Again,  it  is  insisted  by  counsel  that  White  and  his  grantee 
are  estopped  to  now  assert  title  to  this  property  on  account  of 
the  declarations  and  statements  made  by  White  to  Whitney  and 
others  after  receiving  the  deed  from  Beery.  These  statements 
were  of  the  same  character  as  the  testimony  of  Beery  concern- 
ing the  conditions  imposed  on  White  upon  the  delivery  of  the 
deed.  It  is  not  contended  by  appellant  that  the  statements 
which  are  claimed  to  have  been  made  by  White  after  receiving 
this  deed  were  not  true.  It  would  appear  from  this  record  that 
if  he  made  these  statements,  he  was,  as  a  matter  of  fact,  only 
stating  what  had  actually  occurred.  But  the  trouble  is  that  the 
law  will  not  permit  parol  testimony  of  such  matters  to  defeat 
the  vesting  of  title.  If,  therefore,  the  statements  he  made  were 
true  concerning  such  matters,  they  were  not  of  such  a  character 
as  to  prejudice  the  respondent  or  in  any  way  to  deceive  him 
as  to  the  facts  or  mislead  him  in  his  action  or  conduct.  The 
respondent  is  presumed  to  have  known,  as  a  matter  of  law,  that 
such  conditions  could  not  be  attached  to  a  deed  upon  its  de- 
livery to  the  grantee,  and  having  had  full  notice  of  the  execu- 
tion of  the  deed  and  of  the  agreements  and  contracts  in  relation 
thereto,  he  was,  as  a  matter  of  law,  neither  deceived  nor  preju- 
diced by  the  statements  or  declarations  so  made.  So  long  as 
he  obtains  his  share  as  a  partner  in  the  fruits  of  the  enterprise, 
he  has  no  cause  for  complaint. 

It  should  be  further  observed  that  it  nowhere  appears  that 
any  of  these  statements  or  declarations  made  by  White  were 
subsequent  to  the  contract  of  April  25th.  It  would  appear, 
however,  from  the  record  that  they  must  have  been  made  prior 
to  that  time.  It  seems  to  us  from  a  reading  of  the  record  be- 
fore us  that  respondent  must  have  understood  that  he  and  his 
associate  White  were  acquiring  title  by  virtue  of  the  deed  of 
January  25th  and  contract  of  April  25th,  or  else  he  would  not 
have  continued  to  occupy  and  improve  the  property  for  a  period 
of  more  than  a  year  thereafter.  They  do  not  appear  to  have 
had  any  other  contract  or  agreement  whereby  they  could  ac- 
quire the  title  to  that  property,  as  they  had  failed  to  make  their 
payments  under  the  contract  of  December  2Gth,  and  that  con- 
tract had  been  superseded  by  the  contract  of  April  25tli.     It 
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does  not  seem  reasonable  that  respondent  wonld  have  spent  a 
year's  time  and  labor  on  this  property  unless  he  felt  that  he 
had  title  or  legal  and  binding  obligations  whereby  he  or  he 
and  his  associate  conld  acquire  title  thereto. 

Other  questions  were  argued  by  respondent  in  his  brief  and 
have  also  been  presented  in  his  petition  for  rehearing,  but  we 
do  not  think  they  properly  arise  upon  this  appeal,  nor  is  the 
record  in  such  a  condition  as  to  justify  us  in  discussing  them. 
Besides,  a  legal  determination  of  some  of  the  points  urged 
would  necessitate  other  parties  to  the  action  in  ord^  to  gi?e 
them  any  binding  effect.  We  find  no  reason  for  granting  a 
rehearing  in  this  case,  and  it  will  therefore  be  denied. 

Stockslager,  G.  J.,  and  Sullivan,  J.,  concur. 


(February  27,  1905.). 

'  EIDENBATJGH  v.  THATEB. 

[80  Pac  229.] 

Spboiho  Pebfobuaitcx. 

1.  Where  it  is  shown  by  the  complaint,  which  is  not  denied, 
that  by  written  contract  T.  agreed  to  furnish  B.  at  a  place  named 
in  the  contract  two  thousand  five  hundred  cords  of  wood,  R.  to 
furnish  all  money  necessary  to  chop,  haul,  boom  and  deliver  such 
wood;  that  in  pursuance  of  such  contract  R.  did,  at  all  times, 
comply  with  all  the  terms  and  conditions  of  the  contract;  that 
after  the  delivery  of  two  himdred  and  fifty  cords  of  wood  by  the 
administratrix  of  the  estate  of  T.  and  after  such  administratriz 
had  agreed  to  carry  out  the  terms  and  conditions  of  such  contract, 
she  refused  to  further  comply  with  the  contract  unless  K.  would 
release  five  hundred  cords  of  such  wood  from  delivery  to  R.,  he 
having  furnished  her  large  sums  of  money  to  complete  the  con- 
tract of  T.,  held,  that  a  decree  for  specific  performance  wiU  be 
enforced  in  a  court  of  equity. 

(Syllabus  by  the  court.) 

APPEAL  from  the  District  Court  of  Ada  County.    Honor- 
able George  H.  Stewart,  Judge. 
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Action  to  enforce  specific  performance  of  a  contract  Judg- 
ment-for  plaintiff,  from  which  defendant  appeals.  Judgment 
affirmed. 

The  facts  are  stated  in  the  opinion. 

S.  L.  Tipton,  Karl  Paine  and  Charles  M.  Kahn,  for  Appel- 
lant. 

All  the  authorities  cited  in  their  brief  are  cited  and  com- 
mented on  in  the  opinion. 

Fremont  Wood,  for  Bespondent,  cites  no  authorities  not 
found  in  the  opinion. 

STOCKSLAGEB,  C.  J.— The  plaintiff  commenced  his  ac- 
tion in  the  district  court  of  Ada  county  to  compel  the  specific 
performance  of  a  certain  contract  alleged  to  have  been  entered 
into  between  plaintiff,  doing  business  as  the  Shaw  Lumber  Com- 
pany and  Orin  Thayer.  The  contract  was  in  writing;  a  copy 
of  it  is  exhibit  ^'A'^  to  plaintiff^s  complaint  herein,  and  is  dated 
the  fifth  day  of  October,  1903. 

It  is  next  shown  by  the  complaint  that  on  or  about  May  23, 
1904,  Orin  Thayer  died  intestate,  and  thereafter,  about  June 
15,  1904,  the  defendant  in  this  action  was  appointed  adminis- 
tratrix of  his  said  estate  by  the  probate  court  of  Ada  county, 
and  that  said  letters  of  administration  have  never  been  revoked. 

The  fourth  allegation  of  the  complaint  is  that  said  Orin 
Thayer,  in  accordance  with  the  terms  of  the  contract,  proceeded 
to  procure  the  necessary  cordwood  along  Moores  creek  and 
Grimes  creek  in  Boise  county,  Idaho;  that  said  wood  was  pro- 
cured by  said  Thayer  by  purchase,  cutting  and  removal,  and 
the  plaintiff,  during  the  lifetime  of  said  Thayer,  advanced  for 
the  use  of  said  Thayer  for  carrying  on  the  work  of  chopping, 
purchasing  and  securing  said  wood,  the  sum  of  $4,600,  the 
flame  being  the  amount  demanded  by  said  Thayer  for  said 
work;  that  at  the  time  of  the  death  of  said  Thayer  said  wood 
was  in  the  timber  where  cut  and  it  became  necessary  to  move 
the  same  in  order  to  utilize  the  high  water  in  Grimes  creek  and 
Moores  creek  for  running  said  cordwood;  that  after  the  death 
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of  said  Thayer  it  was  agreed  between  plaintiff  and  said  defend- 
ant, both  in  her  personal  capacity  and  afterward  in  her  repre- 
sentative capacity  as  administratrix,  that  the  terms  of  said 
written  contract  should  be  carried  out,  and  said  cordwood  cut 
and  procured  as  aforesaid,  delivered  under  the  terms  of  said 
contract  to  plaintiff,  and  in  pursuance  of  said  last-mentioned 
agreement  and  understanding  between  plaintiff  and  defendant, 
this  plaintiff  has  advanced  for  the  account  of  said  defendant 
in  hauling  and  driving  said  cordwood,  the  sum  of  about  $4,250, 
making  in  the  aggregate  the  sum  of  $8,750  advanced  by  plain- 
tiff under  said  contract,  but  plaintiff  is  informed  and  believes, 
and  therefore,  on  his  information  and  belief,  alleges^  that  there 
is  less  than  two  thousand  cords  of  wood  subject  to  delivery 
under  said  contract,  and  that  he  has  already  paid  more  than 
the  contract  price  therefor. 

The  fifth  allegation  is  that  plaintiff  has  well  and  truly  kept 
and  performed  each  and  every  provision  of  the  contract  on 
his  part;  nevertheless,  defendant,  after  commencing  the  delivery 
of  said  wood  in  the  yard  of  this  plaintiff,  has  caused  the  de- 
livery thereof  to  be  stopped,  and  has  demanded  of  plaintiff 
that  he  release  from  the  terms  of  said  contract  five  hundred 
cords  of  said  wood,  and  upon  the  refusal  of  plaintiff  to  con- 
sent to  said  release,  and  after  plaintiff  had  paid  all  of  said 
money  on  said  contract  price,  said  defendant  has  refused  to  de- 
liver more  wood,  has  abandoned  the  said  wood  drive  in  the 
Boise  river,  and  is  now  permitting  the  same  to  gather  and  ac- 
cumulate in  great  quantities  against  plaintiff's  boom  in  said 
river  and  in  other  places  along  said  river,  and  unless  given  im- 
mediate protection  and  removed  from  said  boom  and  cared  for, 
the  said  boom  will  be  broken  and  said  cordwood  will  become 
nearly  a  total  loss. 

The  sixth  allegation  is  that  under  and  in  accordance  with 
said  contract  plaintiff  furnished  the  boom  provided  for  therein, 
and  the  same  is  anchored  upon  the  Boise  river  near  the  foot 
of  Eighth  street,  in  Boise  City,  but  said  defendant,  through 
her  agents,  has  taken  possession  of  said  wood  and  said  prem- 
ii^es  and  refuses  to  protect  or  permit  plaintiff  to  protect  the 
same,  and  defendant   also  refuses  to  run  said  wood  or  per- 
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mit  this  plaintiff  to  run  the  same,  and  deliver  the  same  into 
his  yard,  although  plaintiff  has  offered  to  care  for  and  haul^ 
or  assist  in  hauling  said  wood. 

The  seventh  allegation  is  that  about  two  hundred  and  fifty 
cords  of  said  wood  have  been  delivered  in  the  yard  according  to 
said  contract;  that  between  three  hundred  and  four  hundred 
cords  are  now  against  and  in  the  immediate  vicinity  of  said 
boom,  and  the  remainder  of  said  wood,  about  thirteen  hundred 
or  fourteen  hundred  cords,  between  said  boom  and  a  point 
about  seven  miles  up  the  Boise  river. 

The  eighth  allegation  is  that  at  noon  on  the  30th  inst.  de- 
fendant stopped  all  work  upon  said  wood  drive,  and  the  wood 
in  the  river  is  now  entirely  unprotected  except  by  the  boom 
aforesaid;  that  said  boom  will  give  way  in  case  of  a  slight  rise 
in  the  river,  which  is  liable  to  occur  at  any  minute,  either  from 
showers  or  from  lowering  of  water  in  the  irrigating  ditches, 
where  the  diversion  points  are  above  said  boom,  and  unless 
said  boom  is  given  almost  immediate  attention  and  said  wood 
removed,  the  same  will  go  out  and  said  wood  become  a  total 
loss.  Plaintiff  is  informed  and  believes,  and  therefore  upon  in- 
formation and  belief  alleges,  that  the  banks  near  the  northern 
anchorage  of  said  boom  have  commenced  to  wash  and  that  the 
piers  holding  said  boom  have  commenced  to  settle  on  account  of 
the  great  pressure  thereon,  and  unless  said  wood  is  immediately 
removed,  said  boom  will  wash  out  and  said  wood  pass  doWn 
the  river  beyond  the  control  of  either  of  the  parties  hereto. 

The  ninth  allegation  is  that  plaintiff  has  offered  to  incur 
all  expenses  of  running,  driving,  holding  and  removing  said 
wood  in  addition  to  the  payments  already  made,  but  defendant 
has  declined  to  permit  plaintiff  to  in  any  way  interfere  with, 
have  or  protect  said  wood,  etc. 

The  tenth  allegation  is  that  the  estate  of  Orin  Thayor  now 
is,  and  was  at  the  time  of  his  death,  insolvent,  and  defendant, 
administratrix,  personally  and  in  her  representative  capacity, 
is  insolvent  and  unable  to  respond  in  damages  for  failure  to 
deliver  said  wood,  and  for  that  reason  plaintiff  avers  that  he 
has  no  plain,  speedy  or  adequate  remedy  at  law;  that  unless 
compelled  by  an  order  of  this  court  to  immediately  deliver  said 
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wood  and  protect  and  care  for  the  same,  now  in  the  Boise  river, 
said  wood  will  become  a  total  loss  and  plaintiff  will  suffer  great 
and  irreparable  injury  thereby.  Plaintiff  then  tenders  and  of- 
fers with  his  own  teams  and  his  own  men  to  complete  the  driv- 
ing of  said  wood  at  the  actual  cost  thereof,  and  to  pile  said 
wood  in  his  yard  in  separate  piles  so  that  the  wood  now  unde- 
livered may  be  kept  segregated  from  all  other  wood. 

The  eleventh  alleges  that  the  writ  of  replevin  or  claim  and 
delivery  would  be  unavailing  herein  on  account  of  the  great 
expense  which  would  necessarily  be  incurred  by  an  oflSoer  in 
gathering  up,  hauling  and  caring  for  said  property,  and  on  ac- 
count of  the  insolvency  of  said  estate  said  expense  would  be  an 
additional  expense  account  and  all  fall  upon  the  plaintiff  with- 
out any  recourse  therefor  upon  the  defendant 

This  complaint  is  followed  by  a  prayer  for  specific  per- 
formance, and  an  order  of  injunction  compelling  defendant,  her 
agents  and  attorneys,  to  drive,  boom  and  deliver  said  cordwood, 
and  upon  their  failure  so  to  do  to  permit  plaintiff,  his  agents 
and  attorneys  together,  to  drive,  boom  and  deliver  said  wood. 

Exhibit  ''A'^  provides  that  Orin  Thayer,  for  and  in  consider- 
ation of  the  promises  and  agreements  of  said  Shaw  Lumber 
Company  hereinafter  set  forth,  agrees  to  deliver  to  said  Shaw 
Lumber  Company  in  the  summer  of  1904,  as  soon  as  the  season 
and  the  state  of  the  water  in  the  Boise  river  and  its  tributaries 
will  permit^  two  thousand  five  hundred  cords  of  wood,  more  or 
less,  the  same  cut  from  live  timber,  four  feet  long  and  conven- 
ient size,  from  pine  or  fir.  Said  cordwood  to  be  in  all  respects 
good,  sound,  smooth,  straight,  merchantable  wood.  Said  cord- 
wood  and  the  whole  thereof  is  to  be  delivered  and  corded  in 
straight,  compact  piles,  ten  feet  four  inches  high,  in  the  yard 
of  said  Shaw  Lumber  Company,  in  Boise,  Idaho,  four  inches 
to  be  allowed  for  settling, 

'In  consideration  of  the  foregoing,  the  said  Shaw  Lumber 
Company,  agreed  to  pay  the  said  Orin  Thayer  the  sum  of  $4.25 
per  cord  of  one  hundred  and  twenty-eight  feet— cubic — as  fol- 
lows: The  said  Shaw  Lumber  Company  is  to  advance  for  the 
use  of  said  Thayer  such  sum  of  money  as  may  be  necessary. 
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from  time  to  time,  to  carry  on  work  of  chopping,  hauling  and 
driving  said  cordwood  while  the  work  is  being  prosecuted.  Any 
balance  that  may  be  due  said  Thayer  to  be  paid  when  all  of  said 
cordwood  is  delivered  and  piled  in  good  condition  in  the  yard 
of  said  Shaw  Lumber  Company  as  hereinbefore  set  forth. 

'The  Shaw  Lumber  Company  further  agrees  to  furnish  for 
the  use  of  said  Thayer,  in  securing  and  driving  said  cordwood, 
all  booms,  boats,  tools  and  utensils  connected  with  the  wood 
business  now  owned  by  the  said  Shaw  Lumber  Company,  the 
same  to  be  furnished  to  the  said  Orin  Thayer  free  of  charge 
for  driving  said  wood  for  said  Shaw  Lumber  Company  as 
hereinbefore  mentioned.  The  said  Orin  Thayer  agrees  to  put 
said  boom,  etc.,  in  the  place  where  found,  at  his  own  expense 
and  in  good  condition.  The  Shaw  Lumber  Company  further 
agrees  to  pay  any  and  all  taxes  that  may  be  levied  and  assessed 
against  said  cordwood  and  the  whole  thereof.'' 

To  this  complaint  a  demurrer  was  filed,  to  wit:  'That  said 
complaint  does  not  state  facts  sufficient  to  constitute  a  cause 
of  action.*'  On  September  3,  1904,  this  demurrer  was  over- 
ruled. Defendant  failing  to  further  plead,  on  the  eighth  day 
of  December,  1904,  evidence  was  introduced  on  behalf  of  plain- 
tiff and  judgment  rendered  finding  all  the  allegations  of  the 
complaint  to  be  true,  that  plaintiff  had  paid  out,  under  the 
terms  of  the  contract,  $10,282.25,  and  has  received  eighteen 
hundred  and  seventy  and  one-fourth  cords  of  wood;  that  plain* 
tiff  is  entitled  to  the  specific  performance  of  the  contract  on 
the  part  of  Mary  Thayer  as  administratrix.  That  the  pre- 
liminary, mandatory  injunction  heretofore  issued  be  continued 
and  made  perpetual,  and  that  plaintiff  is  the  owner  of  and  en- 
titled to  the  possession  of  the  cordwood  described  in  the  com- 
plaint. 

On  this  record  it  is  insisted  by  counsel  for  appellant  that 
respondent's  right  to  an  injunction,  being  dependent  upon  his 
right  to  a  decree  of  specific  performance,  reduces  the  issue  to 
the  single  question,  Is  respondent  entitled  to  such  decree? 
''Respondent  contends  that  he  is  entitled  to  have  the  contract 
specifically  enforced  for  two  reasons:  First,  that  the  defend- 
ant and  the  estate  of  which  she  is  administratrix  are  insolvent. 
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Secondly,  that  respondent  has  no  plain,  epeedy  or  adequate 
remedy  at  law/' 

It  is  then  insisted  that  this  action  cannot  be  maintained — 
there  being  no  equity  in  the  bill  urging  that  the  rule  of  law  is 
well  established  that  contracts  relating  to  personal  property  of 
the  nature  of  cordwood  will  not  be  specifically  enforced.  "That 
mere  insolvency  furnishes  no  independent  grounds  for  equity 
jurisdiction."  "That  respondent's  remedy  is  an  action  for 
damages  at  law."  We  agree  with  counsel  for  appellant  that 
in  actions  to  enforce  the  specific  performance  of  contracts  of 
the  character  before  us  in  the  absence  of  other  equities,  a  mere 
declaration  that  the  defendant  is  insolvent  or  that  he  has  no 
plain,  speedy  or  adequate  remedy  at  law  will  not  entitle  him 
to  aid  from  a  court  of  equity,  his  remedy  being  an  action  for 
damages.  This  being  true,  the  important  question  to  deter- 
mine is  whether  plaintiff  by  his  complaint  brings  himself  with- 
in the  rule  for  equitable  relief.  We  find  very  respectable  au- 
thorities on  both  sides  of  this  question;  however,  we  think  it 
is  settled  beyond  reasonable  controversy  that  as  a  general  rule 
courts  of  equitable  jurisdiction  will  not  decree  the  specific 
performance  of  contracts  relating  to  chattels. 

Mr.  Pomeroy,  in  his  excellent  work  on  Specific  Performance 
of  Contracts  (second  edition),  66,  discusses  this  question,  and 
in  section  48  says:  "Where  the  rights  of  the  party  plaintiflP 
under  a  contract  will  be  fully  satisfied  by  an  account  of  profits 
and  a  payment  of  the  sum  found  due  thereby,  and  there  is 
no  obstacle  to  the  recovery  of  such  amount  at  law,  a  suit  for  a 
specific  performance  cannot  be  maintained."  In  section  47 
under  the  head  of  "Contracts  Concerning  Chattels,"  the  same 
author  says;  "The  description  of  the  general  nature  of  specific 
performance  and  of  the  equitable  right  to  it  will  be  completed 
by  a  brief  discussion  of  the  principle  that  it  cannot  be  granted 
when  the  legal  remedy  of  damages  is  sufficient,  that  is,  prac- 
ticable and  adequate It  is  the  fundamental  principle 

regulating  the  exercise  of  this  equitable  jurisdiction  that  when- 
ever the  legal  remedy  of  damages  is  sufficient  equity  will  not 
interfere  and  the  specific  performance  will  be  refused." 
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Our  attention  is  called  to  Brady  v.  Yost,  6  Idaho,  282,  55 
Pac.  545.  It  is  said  in  this  case  that,  ''As  a  general  rule  equity 
will  not  decree  a  specific  performance  of  a  contract  relating 
to  chattels.  But  there  are  well-defined  exceptions  to  the  g^- 
eral  rule.  Equity  will  decree  a  specific  performance  of  a  con- 
tract when  damages  at  law  will  not  afEord  a  complete  and  ade- 
quate remedy.** 

Mr.  Waterman  in  his  work  on  Specific  Performance  of 
Contracts,  in  section  88,  discussing  the  question,  says:  ^^i  is 
incumbent  upon  the  plaintiff  to  show  that  he  cannot  be  indem- 
nified in  damages  for  the  breach  of  the  contract,  and  if  he 
omit  to  allege^  or  it  does  not  appear  from  the  facts  disclosed 
in  the  bill,  that  he  has  not  a  complete  remedy  at  law,  the  de- 
fendant may  demur  to  the  bill  on  that  ground.'* 

In  Senter  v.  Davis,  38  Cal.  450,  Mr.  Justice  Sanderson, 
speaking  for  the  court,  says:  "The  jurisdiction  of  a  court  of 
equity  to  decree  specific  performance  does  not  turn  at  all  upon 
the  question  whether  the  contract  relates  to  real  or  personal 
property,  but  altogether  upon  the  question  whether  the  breach 
complained  of  can  be  adequately  compensated  in  damages.  If 
it  can,  the  plaintiff's  remedy  is  at  law  only;  if  not,  he  may  go 
into  a  court  of  equity  which  will  grant  full  redress  by  compel- 
ling specific  performance  on  the  part  of  the  defendant" 

In  volume  26,  American  and  English  Encyclopedia  of  Law, 
103,  in  discussing  personal  property  contracts,  the  author  says : 
"a.  It  has  been  stated  as  a  general  rule  that  equity  will  not 
enforce  contracts  relating  to  personal  property,  but  it  will  rec- 
ognize that  this  rule  is  general  only  in  so  far  as  it  may  be 
stated  generally  that  for  the  breach  of  a  contract  relating  to 
chattels,  damages  at  law  are  adequate,  and  that  therefore 
whether  or  not  equity  will  enforce  personal  property  contracts 
is  after  all  dependent  upon  the  same  doctrines  as  control  the 
jurisdiction  of  chancery  in  other  cases.''  'Ti.  Contracts  for  the 
sale  of  goods  possessing  an  easily  ascertainable  market  value, 
as  cotton  or  wheat  or  ordinary  merchandise  easily  found  in 
the  market,  will  not  be  specifically  enforced;  the  only  relief 
for  the  breach  of  such  contracts  lies  in  damages  at  law." 
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Mr.  Pomeroy,  in  volume  3,  sections  1402,  2156  (second  edi- 
tion). Equity  Jurisprudence,  in  discussing  the  doctrine  of 
equity  courts  where  chattels  are  involved,  says:  "On  the  con- 
trary, the  doctrine  is  equally  well  settled  that  equity  will  not 
in  general  decree  the  specific  performance  of  contracts  con- 
cerning chattels  because  their  money  value  recovered  as  dam- 
ages will  enable  the  party  to  purchase  others  in  the  market  of 
like  kind  and  quality/^  It  will  be  observed  that  all  those  au- 
thorities are  based  on  the  theory  that  a  judgment  at  law  may 
be  enforced  and  the  plaintiff  placed  in  the  position  to  take  the 
money  thus  obtained  on  his  judgment  and  purchase  like  arti- 
cles in  the  market  The  exception  to  this  rule  runs  aU  through 
the  authorities  that  if  the  articles  contracted  for  possess  rare 
value  or  cannot  be  obtained  in  the  open  market,  then  a  court 
of  equity  will  assume  jurisdiction  and  by  its  decree  enforce 
the  specific  performance  of  the  contract  We  are  of  the  opinion 
that  if  it  is  shown  by  the  complaint  that  a  judgment  at  law 
would  be  valueless  to  the  plaintiff  by  reason  of  the  inability 
of  the  defendant  to  respond  in  damages,  then  he  is  entitled  to 
equitable  relief,  if  other  equities  are  shown  in  his  bill. 

This  brings  us  to  a  discussion  of  the  tenth  allegation  of  the 
complaint,  "That  the  estate  of  Orin  Thayer  now  is,  and  at  the 
time  of  his  death  was,  insolvent,  and  that  the  said  administra- 
trix, both  personally  and  in  her  representative  capacity,  is  in- 
solvent, and  unable  to  respond  in  damages  for  failure  to  de- 
liver said  wood/'  This  allegation  is  admitted  to  be  true  by 
the  demurrer;  hence  the  question  is:  Has  the  plaintiff  brought 
himself  within  the  jurisdiction  of  the  court  to  grant  equitable 
relief  when  this  allegation  is  construed  in  connection  with  the 
contract  and  in  the  light  of  all  other  alleged  equities  in  the 
case?  We  have  seen  that  insolvency  standing  alone  will  not 
authorize  the  specific  enforcement  of  a  contract  for  the  sale  of 
chattels,  and  unless  the  plaintiff  shows  other  equities  in  hia 
bill  he  cannot  have  his  contract  enforced  in  equity. 

It  is  earnestly  urged  by  counsel  for  appellant  that  this  is 
the  controlling  question  in  the  case;  in  other  words,  that  unless 
the  plaintiff  is  entitled  to  equitable  relief  on  the  ground  of 
insolvency  alone,  he  cannot  recover,  as  there  are  no  other  equi- 
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ties  disclosed  by  the  complaint  We  are  inclined  to  agree  with 
this  contention,  and  (if  it  be  true  that  insolvency  stands  alone 
as  the  only  real  reason  nrged  in  plaintifPs  complaint  for  equi- 
table relief,  then  he  must  fail  in  this  action.  The  following 
authorities  cited  by  counsel  for  appellant  support  this  conten- 
tion: 26  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  19;  Strange  v. 
Richmond  F.  &  C.  B.  Co.  et  ai.  (Va.),  93  Fed.  74,  76;  Lasar  v. 
BaJdridge,  32  Mo.  App.  366;  Townsend  v.  Fenton,  32  Minn.  484, 
485,  21  N.  W.  726;  Miller  v.  Lorentz  et  al.,  39  W.  Va.  174, 
19  N.  E.  391;  McLaughlin  v.  Piatti,  27  CaL  463;  Crawford  v. 
Bradford,  23  Fla.  406,  2  South.  783;  HeUman  v.  Union  Caaud 
Co.,  37  Pa.  St.  100;  Cindnnaii  etc.  R.  R.  Co.  v.  Washburn,  25 
Ind.  261;  McConnell  v.  Dickson,  43  111.  99. 

Counsel  for  respondent  insists  that  "the  contract  being  a 
mutual  one,  one  party  agreeing  to  deliver  two  thousand  five 
hundred  cords  of  wood,  the  other  agreeing  to  furnish  the  nec- 
essary money  to  carry  on  the  work  of  chopping,  hauling  and 
driving  said  cordwood  while  the  work  was  being  executed ;  that 
by  the  terms  of  the  agreement  there  was  a  trust  relation  exist- 
ing  between  plaintiff  and  Thayer  from  the  time  the  first  money 
was  advanced  by  plaintiff.'* 

Mr.  Justice  Wolverton,  of  the  Oregon  supreme  court,  in  a 
very  recent  decision  in  Livesley  v.  Johnston,  reported  in  76  Pac. 
946,  discusses,  among  others,  the  one  before  us  for  determina- 
tion. In  this  case  the  contract  was  for  the  delivery  of  hops 
raised  by  the  defendant  for  five  consecutive  years,  and  provided 
when  and  where  such  hops  were  to  be  delivered,  how  baled, 
etc.  The  plaintiff  agreed  to  advance  a  certain  specified  sum 
of  money  each  year  in  the  months  of  April,  May  and  June, 
and  at  picking  time  four  and  one-half  cents  per  pound  for 
picking  purposes.  The  contract  provided  for  a  lien  upon  the 
property  for  all  such  advances. 

The  plaintiff  alleged  in  the  complaint  that  as  part  consider- 
ation for  the  contract  they  had  paid  defendant  tiie  sum  of  $1 
and  surrendered  up  and  delivered  to  defendant  certain  promis- 
sory notes  due  to  plaintiff  aggregating  in  value  $650.  Defend- 
ant refused  to  deliver  the  hops  and  notified  plaintiff  he  would 
no  longer  be  bound  by  the  contract.     The  complaint  alleged 
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that  defendant  is  wholly  insolvent  and  unable  to  respond  in 
damages  for  the  breach  of  his  agreement  and  plaintiffs  have  no 
plain,  speedy  and  adequate  remedy  at  law.  With  reference  to 
the  power  of  a  court  of  equity  to  decree  specific  performance 
of  a  contract  involving  chattels,  it  is  said:  'Tit  may  be  said 
that  equity  will  not  ordinarily  grant  relief  for  the  specific  de- 
livery of  chattels,  because  it  is  generally  considered  that  the 
plaintiff  has  a  plain,  speedy  and  adequate  remedy  at  law  for 
damages  for  withholding  them.  The  interposition  of  equity 
is  v.ithheld  except  upon  this  particular  ground,  as  its  jurisdic- 
tion is  ample  to  decree  the  specific  performance  of  an  agree- 
ment relative  to  personalty  as  it  is  one  relative  to  realty."  In 
support  of  this  doctrine  he  cites  Sullivan  v.  Tuck,  1  Md.  Ch. 
59;  Frue  i.  Houghton,  6  Colo.  318;  Doff  v.  Fisher,  15  Cal. 
376;  Mechanics'  Bank  v.  Seton,  1  Pet  299,  7  L.  ed.  152;  Ma- 
son V.  Patterson,  74  111.  191;  Kirksay  v.  Fike,  27  Ala,  383,  62 
Am.  Dec.  678;  Barnes  v.  Barnes,  65  N.  C.  261,  The  opinion 
then  proceeds  as  follows:  "The  remedy  at  law,  however,  which 
will  bar  such  relief  must  be  as  practical  and  efficient  to  the  end 
of  justice  and  its  prompt  administration  as  in  equity,  or,  to 
employ  the  language  of  Mr.  Chief  Justice  Fuller  in  Cormley 
V,  Clark,  134  U.  S.  338,  339,  10  Sup.  Ct.  Bep.  654,  557,  33  L. 
«d.  909:  The  jurisdiction  in  equity  attaches  unless  the  legal 
remedy,  both  in  respect  to  the  final  relief  and  the  mode  of  ob- 
taining it,  is  as  efficient  as  the  remedy  which  equity  would  af- 
ford under  the  same  circumstance'^^;  citing  South  Portland 
L.  Co.  V,  Munger,  36  Or.  557,  54  Pac.  815,  60  Pac.  5;  Benson 
V.  Keller,  37  Or.  120,  60  Pac.  918;  Wollenherg  v.  Rose,  41  Or. 
310,  68  Pac.  804;  Brett  v.  Warnick,  44  Or.  511,  102  Am.  St 
Eep.  639,  75  Pac.  1061. 

"When,  therefore,  an  award  of  damages  would  not  put  the 
party  seeking  equitable  relief  for  the  delivery  of  personalty  in 
a  situation  as  beneficial  as  if  the  agreement  were  specifically 
performed,  or  where  compensation  and  damages  would  fall 
short  of  the  redress  to  which  he  is  entitled,  the  jurisdiction  is 
properly  invoked;  otherwise  not;  citing  Frv^  v,  Houghton, 
supra;  Avery  v,  Eyan,  74  Wis.  591,  43  N.  W.  317;  McQowin 
V.  Remmington,  12  Pa.  St.  56,  51  Am.  Dec.  584.'' 
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Discussing  the  question  of  insolvency  it  is  said :  ''And  it  may 
be  further  observed  that  the  insolvency  of  the  party  against 
whom  relief  is  sought,  standing  alone,  will  not  confer  jurisdic- 
tion to  enforce  specific  perf onnance  in  this  class  of  cases ;  there 
must  be  some  other  element  or  principle  or  equity  cognizant 
upon  which  the  remedy  is  invoked."  (Citing  authorities.) 
*'The  fact  of  insolvency,  when  combined  with  other  causes  of 
equitable  interposition,  may,  however,  become  a  potent  or  even 
controlling  factor  in  determining  the  fact  of  jurisdiction."  The 
principle  is  well  settled  by  Mr.  Justice  Thompson  in  Heilman 
V.  Union  Canal  Co.,  37  Pa.  St  100,  104,  as  follows:  ''The  fact, 
if  it  be  so,  tiiat  this  remedy  may  not  be  successful  in  realizing 
the  fruits  of  a  recovery  at  law,  on  account  of  the  insolvency 
of  the  defendants,  is  not  of  itself  a  ground  for  equitable  inter- 
ference. The  remedy  is  to  be  looked  at.  If  it  exists  and  is 
ordinarily  adequate,  its  possible  want  of  success  is  not  a  con- 
sideration. It  is  not  intended  here  to  say  that  insolvency  is 
never  a  consideration  moving  a  chancellor.  It  frequently  does, 
but  not  alone.  The  equitable  remedy  must  exist  independently. 
In  balancing  cases,  it  is  a  consideration  that  gives  preponder- 
ance to  the  remedy;  citing  Claa-Jc  v.  Flint,  22  Pick,  231,  33  Am. 
Dec.  733;  Pari:er  v.  Garrison,  61  111.  250." 

In  closing  on  this  branch  of  the  case,  Mr.  Justice  Wolverton 
says :  "We  are  not  to  be  understood  as  holding  that  the  def end- 
c/j  ant  may  xtot  be  required  to  perform  the  labor  or  carry  on  tlie 
project  of  producing  the  crops,  but,  after  they  have  been  pro- 
duced and  the  plaintiffs  have  contributed  to  their  production 
as  required  by  the  terms  of  the  agreement,  or  have  at  all  times 
been  ready  and  willing  to  do  so  and  have  only  been  deterred 
therefrom  by  the  acts  of  Johnston,  they  are  entitled  to  have 
specific  performance  in  delivery  of  the  amount  of  the  crops  so 
agreed  to  be  delivered." 

In  Johnson  v.  Brooks,  93  N.  Y.  337,  Mr.  Justice  Danforth 
discusses  the  question  of  specific  performance  of  a  contract  re- 
lating alone  to  chattels,  and  says:  "But  while  it  may  be  con- 
ceded that  in  general  a  court  of  equity  will  not  take  upon  itself 
to  invoke  such  decree  where  chattel  property  alone  is  concerned, 
its  jurisdiction  to  do  so  is  no  longer  to  be  doubted,  and  it  is 
Idaho,   Vol.    10—43 
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believed  that  no  good  reason  exists  against  its  exercise  in  any 
case  where  compensation  in  damages  would  not  furnish  a  com- 
plete and  satisfactory  remedy ;  citing  Phillips  v.  Berger,  2  Barb. 
609;  Cushman  v.  Thayer  Mfg.  Jewelry  Co.,  76  N.  Y.  365,  32 
Am.  Rep.  315;  Pomeroy  on  Specific  Performance,  sees.  16-18; 
Story's  Equity  Jurisprudence,  sees.  716,  731.  Indeed  thi& 
learned  author  (Story's  Equity  Jurisprudence,  sec.  717a)  says: 
"It  is  against  conscience  that  a  party  should  have  a  right  of 
election  whether  he  would  perform  his  covenant  or  only  pay 
damages  for  the  breach  of  it;  but,  on  the  other  hand,  he  adds 
there  is  no  reasonable  objection  to  allowing  the  other  party, 
who  is  injured  by  the  breach  to  have  an  election  either  to  take 
damages  at  law  or  to  have  a  specific  performance  in  equity.'* 

In  the  case  of  Cushman  v,  Thayer  Mfg.  Jewelry  Co,, 
76  K  Y.  365,  32  Am.  Rep.  315,  the  plaintiff  brought  action  to 
compel  defendant  to  transfer  upon  its  books  certain  shares  of 
stock  to  plaintiff  and  to  issue  a  new  certificate  of  the  same  to 
her.  Miller,  J.,  speaking  for  the  court,  says:  "While  the  gen- 
eral rule  is  for  courts  of  equity  not  to  entertain  jurisdiction  for 
a  specific  performance  on  the  sale  of  stock,  this  rule  is  limited 
to  cases  where  a  compensation  in  damages  would  furnish  a  com- 
plete and  satisfactory  remedy."  A  recovery  of  damages  would 
furnish  inadequate  compensation;  the  remedy  by  mandamus 
cannot  be  invoked  as  the  authorities  hold,  and  there  can  be  no 
question  that  in  a  case  of  this  kind  a  court  of  equity  alone  can 
grant  the  proper  relief. 

In  ClarTe  v.  Flint,  22  Pick.  231,  33  Am.  Dec.  733,  decided  in 
1839,  it  is  said  in  the  syllabus :  "A  remedy  by  action  for  dam- 
ages against  a  person  actually  insolvent  is  not  a  plain,  adequate 
and  complete  remedy  at  law,  so  as  to  deprive  the  court  of  jur- 
isdiction in  equity."    (22  Am.  &  Eng.  Ency.  of  Law,  989,  992.) 

The  case  of  Parlcer  v.  Owrrison,  reported  in  61  111.  250,  we 
find  one  of  the  most  interesting  and  instructive  cases  to  which 
our  attention  has  been  called;  it  is  said:  **What  had  the  com- 
plainant in  the  way  of  any  adequate  remedy  at  law?  Garrison 
was  insolvent.  Any  recovery  of  damages  against  him  would 
have  been  worse  than  bootless,  as  it  would  only  have  entailed 
upon  the  complainant  an  additional  loss  in  the  form  of  a  bill 
of  costs." 
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We  do  not  deem  it  necessary  to  cite  additional  anthoritiefl  or 
to  discuss  the  case  further.  It  is  shown  by  the  complaint  that 
plaintiff  at  all  times  performed  each  and  all  the  terms  and  con- 
ditions of  the  contract  np  to  the  time  of  the  death  of  Orin 
Thayer.  After  the  defendant  was  appointed  administratrix  of 
his  estate  plaintiff  continued  to  furnish  money  to  aid  her  in  the 
fulfillment  of  the  contract.  This  he  continued  to  do  until  he 
had  paid  a  sum  of  money  far  in  excess  of  his  agreement.  Then 
when  the  wood  is  in  the  river,  or  ready  for  delivery,  more  than 
six  hundred  cords  short  of  the  contract,  plaintiff  is  informed 
that  unless  he  release  five  hundred  cords  that  no  additional 
wood  will  be  delivered.  This  was  at  a  time  when  plaintiff  had 
received  about  two  himdred  and  fifty  cords  of  wood  on  the  con- 
tract and  had  paid  out  over  $8,000,  in  money,  nearly  one-half 
of  which  had  been  paid  to  the  defendant  Under  the  authorities 
cited  all  through  this  opinion  and  the  facts  as  disclosed  by  the 
complaint,  should  the  plaintiff  permit  the  wood  to  break  and 
destroy  the  boom  and  float  down  the  river,  thus  being  a  total 
loss  to  plaintiff  as  well  as  the  estate  of  Orin  Thayer  and  the 
defendant^  or  should  equity  aid  him  in  securing  the  wood  and 
protecting  the  property  that  he  had  more  than  paid  for?  Whilst 
we  are  not  in  favor  of  extending  aid  by  injunction,  beyond  what 
seems  to  be  its  necessities,  we  are  at  a  loss  to  know  what  other 
remedy  plaintiff  had  in  this  case.  He  was  compelled  to  act 
promptly  or  lose  his  money  by  reason  of  the  failure  of  defendant 
to  comply  with  her  part  of  the  contract,  which  she  agreed  to  do 
in  order  to  secure  the  money  from  plaintiff  to  carry  on  the  work 
of  delivery  of  the  wood.  We  find  no  error  in  the  order  overrul- 
ing defendant's  demurrer  to  the  complaint.  Judgment  is  af- 
firmed, with  costs  to  respondent 

Sullivan,  J.,  and  Ailshie,  J.,  concur. 
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(February  28,  1905.) 

In  rb  JOHN  KNUDTSON. 

[79  Pac.  041.] 

TBELna  ft AXT  Examination — Holding  Prisoner  Without  Reasonable 
OR  Probable  Cause  cannot  be  Inquired  into  on  Habeas  Cor- 
pus After  Conviction — Reversiblb  on  Appeal. 

1.  Where  a  prisoner  has  been  convicted  in  a  court  of  competent 
criminal  jurisdiction,  and  by  such  court  committed  to  the  state 
penitentiary,  it  is  too  late  for  the  prisoner,  on  application  for 
discharge  on  habeas  corpus,  to  raise  the  question  that  the  evi- 
dence produced  against  him  at  the  preliminary  examination  did 
not  show  the  commission  by  him  of  any  offense,  and  that  he  was 
committed  without  reasonable  or  probable  cause. 

2.  The  supreme  court  is   a  court  of  original  jurisdiction   on' 
applications  for  haheas  corpus,  and  in  the  exercise  of  that  juris- 
diction cannot  review  as    upon    appeal    questions    which    were 
properly  presentable  to  the  trial  court  upon  arraignment  or  sub- 
sequ^t  thereto. 

3.  Under  our  system  of  prosecutions  upon  information,  a  pros- 
ecuting attorney  has  no  right  to  file  an  information  against  any- 
one where  the  depositions  taken  at  the  preUminary  examination 
fail  to  disclose  any  reasonable  or  probable  cause  for  believing 
the  defendant  guilty  of  an  offense,  unless  the  defendant  haa 
waived  examination. 

(Syllabus  by  the  court.) 

APPLICATION  for  and  on  behalf  of  John  Knudtson  for 
a  writ  of  habeas  corpus.  Hearing  had  after  notice.  Applica- 
tion denied  and  prisoner  remanded. 

S.  S.  Denning,  for  Petitioner. 

It  was  wrong  to  have  bound  the  petitioner  over  without  any 
evidence  whatever;  this  wrong  cannot  be  cured  even  by  a  ver- 
diet  of  "guilty.'^  As  to  this  matter,  let  us  examine  some  of  the 
authorities  in  the  states  of  Idaho  and  California.  Upon  the 
hearing  of  the  argument  of  this  petition,  it  was  suggested  from 
the  bench  that  perhaps  the  proper  remedy  would  have  been  a 
motion  to  quaah  the  information,  and  the  case  of  State  v. 
Braithwaite  was  called  to  the  counsel's  attention;  since  then  we 
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have  examined  that  case  and  some  others.  In  State  v.  Braithr 
watte,  3  Idaho,  119,  27  Pac.  731,  it  was  there  held  that  a  war- 
rant had  been  issned,  but  there  was  nothing  before  the  district 
court  to  show  that  there  had  been  a  criminal  complaint  or  that 
any  deposition  had  been  taken  in  the  case,  and  this  court  held 
that  on  a  motion  to  quash,  the  defendant  might  set  up  those 
matters  in  bar  of  the  jurisdiction,  and  the  court  held  that  a 
party  could  not  be  informed  against  unless  he  had  first  been 
bound  oyer  before  a  justice  of  the  peace,  charged  by  a  warrant 
and  held  upon  sufficient  evidence.  {Kdlloch  v.  Superior  Court, 
56  Cal.  229.)  In  State  v.  Schieler,  4  Idaho,  120,  37  Pac.  272, 
the  question  was  indirectly  raised  as  to  how  far  a  party  could 
be  informed  against  on  the  evidence  produced  before  the  cor- 
oner's jury  as  that  evidence  had  been  used  before  a  grand  jury, 
but  the  court  swept  the  objection  to  one  side  by  showing  that 
there  had  been  independent  evidence  before  the  grand  jury  to 
warrant  the  finding  of  the  bill.  (State  v.  McOann,  8  Idaho,  40, 
66  Pac.  823;  State  v.  Clark,  4  Idaho,  7,  35  Pac.  710;  State  v. 
Paris,  5  Idaho,  666,  61  Pac.  772;  Ex  paHe  McConnell,  83  Cal. 
558,  23  Pac.  1119.)  In  none  of  all  of  the  oases  which  have 
come  under  our  observation  has  there  been  an  attempt  made  by 
a  motion  to  quash  the  information  to  raise  the  question  of  the 
sufficiency  of  the  evidence  upon  which  the  party  has  been  held 
as  being  without  reasonable  or  probable  cause,  except  Ex  parte 
Stemes,  82  Cal.  245,  23  Pac.  38;  In  re  Levy,  8  Idaho,  53,  66 
Pac.  806.  We  further  present  to  this  court  the  proposition  that 
this,  the  right  to  sue  out  a  writ  of  habeas  corpus  upon  the  insuf- 
ficiency of  the  evidence  or  the  want  of  probable  cause,  is  a  nfew 
right  created  by  statute,  and  a  remedy  in  support  of  the  same ; 
such  being  the  case,  the  right  and  the  remedy  are  exclusive,  and 
the  statutory  remedy  must  be  pursued  to  the  exclusion  of  all 
others.     (Beed  v.  Onuvibus  B.  B.  Co.,  33  Cal.  212.) 

J.  J.  Guheen,  Attorney  General,  and  W.  E.  Stillinger,  for 
the  State- 

We  call  the  court's  attention  to  the  fact  that  this  writ  is  not 
to  be  issued  as  "of  course,"  and  whether  or  not  there  exists  suf- 
ficient cause  for  its  issuance  is  a  matter  for  the  sound  legal 
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discretion  of  the  court  Accordingly,  where  no  prima  fade  esse 
is  made  out  in  the  petition,  the  writ  will  be  denied.  The  court 
should,  therefore,  before  issuing  the  writ,  examine  into  the  pe- 
tition; and  if  it  does  not  appear  that  there  is  sufficient  cause 
for  issuing  the  writ,  or  if  it  appears  that  after  the  matter  is 
heard  the  prisoner  must  be  remanded,  the  court  should  deny 
the  application.  (9  Ency.  of  PI.  &  Pr.  1023.)  While  there 
may  be  some  diversity  in  the  books  relative  to  the  scope  of  the 
inquiry  in  habeas  corpus  proceedings,  we  submit  that  the  rule  is 
well  settled,  regardless  of  statutory  provisions,  that  where  a  pris- 
oner is  in  custody  under  sentence  of  conviction,  the  inquiry  on 
the  writ  must  be  limited  to  the  jurisdiction  of  the  court  in  which 
the  prisoner  was  couvicted,  and  the  validity  of  the  sentence  on 
its  face;  but  no  inquiry  can  be  had  into  the  sufficiency  of  the 
evidence  to  support  the  conviction.  (15  Am.  &  Eng.  Ency.  of 
Law,  201,  202;  Ex  paHe  Long,  114  Cal.  159,  45  Pac.  1067.) 
This  court  is  precluded  from  any  inquiry  into  reasonable  or 
probable  cause,  as  provided  in  subdivision  7  of  section  5754  of 
Penal  Code  of  1901,  for  the  reason  that  it  appears  that  he  is 
confined  by  virtue  of  a  final  judgment  of  a  competent  court  of 
criminal  jurisdiction.  (Pen.  Code  1901,  sec.  5743,  subd.  2;  In 
re  McCutcheon,  10  Mont.  115,  25  Pac.  97.)  It  is  sufficient  to 
authorize  holding  the  accused,  if  it  be  shown  that  probable  cause 
exists  to  'believe  that  he  committed  the  crime  charged,  and  the 
sufficiency  of  the  facts  from  which  this  may  be  deduced  is  for 
the  determination  of  the  magistrate  alone.     (12  Cyc.  311.) 

AILSHIE,  J. — The  petitioner  in  this  case  having  been  con- 
victed of  the  crime  of  arson,  and  now  being  held  in  custody  by 
the  warden  of  the  state  penitentiary  under  a  commitment  from 
the  district  court  in  and  for  Latah  county,  now  seeks  his  dis- 
charge upon  a  writ  of  habeas  corpus,  alleging  as  grounds 
therefor  that  the  evidence  produced  against  him  at  the  prelim- 
inary examination  prior  to  the  filing  of  an  information  fails  to 
disclose  any  crime  or  public  ofiEense  committed  by  him,  and  that 
he  was  held  upon  such  examination  without  reasonable  or  prob- 
able cause.  It  appears  that  an  examination  of  the  charge 
against  the  defendant  was  brought  on  before  a  justice  of  the 
peace  in  and  for  Latah  county,  on  the  twentieth  day  of -Decem- 
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ber,  1904,  and  that  on  the  following  day  the  examination  was 
<2loeed  and  the  defendant  waa  bound  over  to  the  district  court 
by  the  justice  upon  the  charge  of  arson.  On  the  same  day,  De- 
cember 20th,  the  petitioner  sued  out  a  writ  of  habeas  corpus 
before  the  district  judge  of  the  second  judicial  district,  and  on 
the  twenty-fourth  day  of  the  same  month  the  prisoner  was  pro- 
duced in  court,  and  l^e  application  was  heard  and  considered 
by  the  district  judge,  and  the  prisoner  was  thereupon  remanded. 
On  the  twenty-first  day  of  December,  and  subsequent  to  the  su- 
ing out  of  the  writ,  but  prior  to  the  hearing  thereof,  the  prose- 
cuting attorney  for  Latah  county  filed  in  the  district  court  his 
information  predicated  upon  the  prior  preliminary  examination, 
and  charging  the  defendant  with  the  crime  of  arson.  The  case 
went  to  trial  in  the  district  court  on  the  thirty-first  day  of  De- 
cember, and  on  tiie  fourth  day  of  January  following,  the  jury 
returned  a  verdict  against  the  defendant  of  "guilty  of  arson  in 
the  second  degree.**  The  petitioner  insists  that  the  evidence 
taken  at  the  preliminary  examination  failed  to  show  the  com- 
mission of  any  crime  whatever  by  him,  and  failed  to  connect 
liim  in  any  way  with  the  commission  of  an  offense,  and  that  he 
was  therefore  committed  without  reasonable  or  probable  cause. 
"The  warden  of  the  state  penitentiary  has  made  a  return  to  the 
writ  heretofore  issued,  from  which  it  appears  that  he  holds  the 
petitioner  by  virtue  of  and  under  a  judgment  and  commitment 
in  due  form  and  regular  upon  its  face,  from  the  district  court 
of  Latah  county,  and  it  is  contended  by  counsel  for  the  state 
that  in  this  proceeding  the  court  cannot  go  behind  the  judgment 
to  examine  the  r^ularity  of  th^  proceedings  had  against  the  pe- 
titioner. Section  8353,  Eevised  Statutes,  prescribes  the  duty 
of  the  court  or  judge  upon  such  a  hearing  as  follows:  "The 
court  or  judge,  if  the  time  during  which  such  party  may  be  le- 
gally detained  in  custody  has  not  expired,  must  remand  such 
party,  if  it  appears  that  he  is  detained  in  custody:  .... 
H.  By  virtue  of  the  final  judgment  or  decree  of  any  competent 
court  of  criminal  jurisdiction,  or  of  any  process  issued  upon 
such  judgment  or  decree.**  It  appears  to  us  that  under  the  fore- 
going statutory  provisions,  we  are  without  authority  to  examine 
the  evidence  taken  upon  the  preliminary  examination  for  the 
purposfe  of  determining  whether  or  not  it  discloses  any  offense  as 
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having  been  committed  by  the  petitioner.  There  is  no  question 
in  this  case  but  what  the  district  court  is  a  conrt  of  competent 
jurisdiction  for  the  trial  of  the  oflEense  charged,  nor  is  there 
any  question  as  to  the  venue ;  consequently  there  is  no  occasion 
for  examining  the  record  for  the  purpose  of  ascertaining  those 
facts. 

At  the  time  of  writing  the  opinion  in  Re  McCutcheon,  25 
Pac.  97,  the  state  of  Montana  appears  to  have  had  a  statute 
substantially  the  same  as  section  8363  of  our  Revised  Statutes, 
and  in  that  case  the  court,  passing  upon  a  very  similar  question 
to  the  one  under  consideration,  said:  "In  a  case  like  the  one 
at  bar,  wherein  the  court  had  plenary  jurisdiction  to  try  the 
charge  and  enter  judgment,  we  cannot,  on  habeas  carpus,  re- 
view and  pass  upon  the  legality  or  illegality  of  the  proceedings 
at  the  trial,  because  the  statute  limits  and  confines  our  in- 
quiry to  the  question  as  to  whether  the  judgment  is  rendered, 
and  the  writ  by  virtue  thereof  is  issued,  by  a  court  of  compe- 
tent criminal  jurisdiction.*' 

In  15  American  and  English  Encyclopedia  of  Law,  second 
edition,  201,  the  author  says:  **Where  a  prisoner  in  custody 
under  a  sentence  of  conviction  seeks  to  be  discharged  on  habeas 
corpus,  it  is  well  settled  as  a  general  rule  that  the  inquiry  is 
limited  to  the  question  whether  the  court  in  which  the  prisoner 
was  convicted  had  jurisdiction  in  the  premises,  and  the  valid- 
ity of  the  sentence  or  process  on  its  face;  but  no  inquiry  can 
be  had  into  the  sufficiency  of  the  evidence  to  support  the  con- 
viction, or  into  any  question  which  it  was  the  province  of  the 
trial  court  to  determine,  because  it  is  not  the  province  of  the 
writ  to  retry  issues  of  fact  or  to  review  the  rulings  of  the 
trial  court.'* 

In  Ex  parte  McConnelh  83  Cal.  558,  23  Pac.  1119,  the  court 
had  under  consideration  an  application  for  a  writ  of  habeas 
corpus  where  the  petitioner  alleged  that  prior  to  conviction  he 
never  had  a  preliminary  examination  as  required  by  law.  The 
syllabus  to  that  case  is  as  follows :  "A  prisoner  convicted  upon 
an  information  of  a  felony  cannot  raise  the  objection  in  a  pro- 
ceeding  upon  habeas  corpus  that  he  was  not  examined  or  held 
to  answer  by  a  magistrate  prior  to  the  filing  of  the  information. 
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Such  objection  should  have  been  taken  before  trial,  by  motion 
to  set  aside  the  information.'^ 

In  Ex  parte  Steams,  82  Cal.  245,  23  Pac.  38,  an  applica- 
tion was  made  for  writ  of  habeas  corpus  upon  the  grounds  that 
the  petitioner  had  been  held  By  a  committing  magistrate  after 
an  examination  had,  without  probable  cause.  The  application 
in  that  case  was  made  in  the  supreme  court  prior  to  the  filing 
of  an  information  by  the  public  prosecutor,  but  the  case  waft 
heard  subsequent  to  the  filing  of  the  information,  and  the  court 
held  that  notwithstanding  an  information  had  been  filed  in 
the  meanwhile,  under  the  provisions  of  subdivision  7,  section 
1487  of  the  California  Penal  Code,  it  became  the  duty  of  the 
court  to  examine  the  depositions  and  determine  for  themselves 
whether  or  not  probable  cause  existed,  and  after  such  examina- 
tion they  found  in  favor  of  the  prisoner's  contention  and  ordered 
him  discharged.  Subdivision  7  of  section  8354  of  our  Revised 
Statutes  is  identical  with  subdivision  7,  section  1487,  of  the  Cali- 
fornia Penal  Code.  By  our  statute,  supra,  it  is  provided:  "If 
it  appears  on  the  return  of  the  writ  that  the  prisoner  is  in  cus- 
tody by  virtue  of  process  from  any  court  of  this  state,  or  judge 
or  officer  thereof,  such  prisoner  may  be  discharged  in  any  of 
the  following  cases,  subject  to  the  restrictions  of  the  last  sec- 
tion: ....  7.  Where  a  party  has  been  committed  on  a  crim- 
inal charge  without  reasonable  or  probable  cause.''  In  the 
case  at  bar,  however,  the  application  was  not  made  in  this 
coiirt  until  after  a  conviction  was  had  in  the  lower  court. 

If  no  evidence  was  produced  against  the  petitioner  at  the 
preliminary  examination,  and  he  was  held  without  probable 
cause,  it  was  clearly  the  duty  of  the  court  under  the  forego- 
ing statute  to  discharge  the  prisoner  on  habeas  corpus. 

The  same  objection  is  certainly  available  to  a  prisoner  upon 
arraignment  after  the  filing  of  an  information  by  the  prose- 
cutor. It  is  elementary  law,  under  our  modem  system  of 
prosecution  by  information,  that  a  prisoner  has  no  right  to 
file  an  information  against  anyone  where  the  depositions  taken 
at  the  preliminary  examination  (unless  examination  was 
waived)  fail  to  disclose  any  reasonable  or  probable  cause  for 
believing  the  defendant  guilty  of  'an  oflfense.    His  informa- 
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tion  must  charge  an  offense  shown  by  fhe  dei)06itions^  and  if 
they  fail  te  disclose  any  offense  against  tiie  prisoner  tbe  prose- 
cutor can  charge  no  offense  by  his  information.  If  a  defend- 
ant in  such  case  does  not  avail  himself  of  the  benefits  of  habeas 
corpus  prior  to  his  arraignment  and  trial,  then  he  is  certainly 
entitled  to  interpose  the  objection  to  the  information,  and  of 
course  has  the  right  of  appeal  for  the  correction  of  any  error 
committed  by  the  trial  court  in  passing  upon  the  matter. 

This  is  a  court  of  original  jurisdiction  in  matters  of  hobeas 
corpus,  and  upon  such  application  it  cannot  exercise  the  juris- 
diction of  an  appellate  court  or  for  such  purpose  convert  it- 
self into  an  appellate  court  for  the  examination  of  questions 
reviewable  upon  appeal.  {Ex  parte  Long,  114  Cal.  169,  45 
Pac.  1057.)  The  method  of  presenting  irregularities  in  the 
holding  of  preliminary  examinations,  or  a  total  failure  thereof, 
has  been  in  a  measure  sanctioned  by  this  court  in  State  v, 
Braithwaite,  3  Idaho,  119,  27  Pac.  731;  State  v.  Clark,  4  Idaho, 
7,  35  Pac.  710;  State  v.  Faris,  5  Idaho,  666,  61  Pac.  772; 
State  V.  McOunn,  8  Idaho,  40,  66  Pac  823.  See,  also.  Ex  parte 
McConnell,  83  Cal.  658,  23  Pac.  1119. 

For  the  foregoing  reasons  the  writ  will  be  quashed  and  the 
prisoner  remanded  to  the  custody  of  the  warden  of  the  peni- 
tentiary. 

Stockslager,  C.  J.,  and  Sullivan,  J.,  concur. 


(March  3,  1905.) 


In  rb  LUTHER  SNYDER 
[79  Pac.  819.] 

City  Obdtwance,  When  Void— Farmer  may  Sell  Beef  rar  the  Citt 
WrrHOxjT  License. 

1.  An  ordinance  by  the  terms  of  which  a  fanner  is  prohibited 
from  selling  the  products  of  his  farm,  with  the  exception  of  milk, 
fish  and  game,  without  first  taking  out  a  license  from  the  city, 
is  in  violation  of  section  8  of  an  act  entitled  "An  act  to  repeal 
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section  1651  of  the  Revised  Statutes  of  the  state  of  Idaho  and  to 
provide  for  the  licensing  of  peddlers,  hawkers  and  solicitors,  and 
prescribing  penalties  for  failure  to  comply  with  the  provisions 
of  this  act."     (Sess.  Laws  1901,  p.  56.) 

2.  Beef  from  slaughtered  animals  raised  and    slaughtered    on 
the  farm  is  the  product  of  the  farm,  and  may  be  sold  within 
the  corporate  limits  of  cities  of  this  state  without  license. 
(Syllabus  by  the  court.) 

ORIGINAL  proceeding  for  writ  of  habeas  corpus.  Petition 
granted. 

The  facts  are  stated  in  fhe  opinion. 

J.  C.  Johnson,  for  Petitioner,  cites  no  authorities  on  the 
points  decided  not  found  in  the  opinion. 

Wyman  &  Wyman  and  C.  M.  Kahn,  for  Respondent. 

Neither  the  original  section  1651  nor  the  repealing  act  in 
any  way  states  that  peddlers  or  hawkers  in  farm  products  shall 
not  pay  a  license,  but  it  simply  says  in  section  8  that  "the 
provisions  of  this  act  shall  not  be  construed  to  apply  to  ...  . 
peddlers  or  hawkers  in  farm  products.*'  The  act  is  one  simply 
for  state  and  county  licenses  and  does  not  purport  to  be  ex- 
elusive.  To  the  contrary,  section  1636,  Revised  Statutes,  which 
is  a  part  of  the  same  chapter,  providing  for  licenses,  says :  "No 
license  issued  under  this  chapter  authorizes  any  person  to  carry 
on  any  business  within  the  limits  of  any  incorporated  city  or 
town  having  power  by  its  charter  to  impose  or  levy  city  or 
town  licenses  thereafter,  unless  such  person,  in  addition  to  the 
license  provided  by  this  chapter,  also  procures  the  license  re- 
quired by  the  ordinances  or  orders  of  such  city  or  town."  This 
would  seem  to  be  conclusive  of  this  question.  {Canova  ^. 
Williams,  41  Fla.  509,  27  South.  30;  21  Am.  &  Eng.  Ency.  of 
Law,  p.  787.)  The  legislature  has  expressly  given  the  author- 
ity to  the  city  council  to  define  what  a  peddler  is,  and  there 
is  no  claim  made  nor  can  there  be  any  authority  shown  that 
the  legislature  has  not  the  power  to  authorize  the  city  council 
to  define  a  peddler.  Under  the  authority  given  to  it  by  its 
charter,  the  city  has  defined  a  peddler  by  ordinance,  and  it 
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includes  within  its  terms  the  petitioner.  That  one  selling- 
products  of  fanns  is  defined  to  he  a  peddler  by  this  ordinance 
is  very  clear.  (Revised  Ordinances  of  Boise  City,  sec.  454, 
p.  106.)  The  validity  of  this  ordinance  is  attacked  on  the 
ground  that  it  tends  to  create  a  monopoly,  and  is  unreason- 
able,  oppressive  and  prohibitive.  There  is  no  attempt  made 
to  create  a  monopoly.  There  is  no  prohibition  on  the  farmer 
selling  his  products  anywhere  and  on  the  same  terms  and  con- 
ditions of  others  engaged  in  peddling;  but  there  can  be  no 
question  that  it  is  not  in  restraint  of  trade  to  absolutely  pro- 
hibit the  peddling  of  garden  and  farm  products,  meat,  poultry, 
game,  etc.,  about  the  streets  of  the  city.  (McQuillin  on  Mu- 
nicipal Corporations,  p.  765.)  It  is  very  important  to  note 
the  distinction  between  the  Boise  city  charter  and  most  of 
those  discussed  in  the  cases  cited  by  petitioner.  Those  cases 
like  City  of  Burlington  v.  Dankwardt,  73  Iowa,  170,  34  N. 
W.  801 ,  St  Paul  v.  LaidUr,  2  Minn.  159,  72  Am.  Dec.  89 , 
City  V.  Traeger,  26  Minn.  248,  33  Am.  Rep.  462,  and  City  of 
St.  Paul  r.  Stoltz,  33  Minn.  223,  22  N.  W.  634,  cited  by  peti- 
tioner, were  under  charters  that  simply  gives  the  city  author- 
ity "to  establish  and  regulate  markets,"  and  it  was  held  that 
ordinances  prohibiting  the  sale  of  meat  except  in  shops  under 
that  ordinance  was  void.  In  those  cases  the  cities  had  no 
ordinances  requiring  peddlers  to  procure  licenses,  so  that  thoee 
cases  are  not  in  point  Some  statutes  only  allow  cities  to 
"license  and  regulate,'^  and  a  different  rule  is  here  applied, 
but  the  charter  of  Boise  city  provides  that  they  may  'license, 
tax  and  regulate,"  and  under  such  a  charter  petitioner  fails  to 
cite  one  authority  which  would  hold  that  the  amount  fixed  by 
the  ordinance  in  this  case  is  unreasonable,  prohibitive  or  in  re- 
straint of  trade.  The  purpose  of  a  statute  in  empowering 
cities  to  pass  ordinances  in  restraint  of  hawking  and  peddling 
is  forcibly  stated  in  the  cases  of  Graff ty  v.  City  of  Rtahmlle, 
107  Ind.  506,  57  Am.  Rep.  128,  8  N.  E.  609;  South  Bend  v. 
Martin,  142  Ind.  40,  41  N.  E.  315,  29  L.  R.  A.  531 ;  Temple 
V,  Sumner,  51  Miss.  13,  24  Am.  Rep.  615;  Hall  v.  Common- 
wealth, 101  Ky.  382,  41  S.  W.  2.  It  would  be  difficult,  if  not 
impossible,  to  fix  any  license  tax  which  would  fall  with  per- 
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feet  equality  upon  all  persons  engaged  in  the  same  occupation. 
(See  Oity  of  8t.  Paul  v.  Colter,  12  Minn.  48,  90  Am.  Dec. 
278;  In  re  Vandine,  6  Pick.  187,  190,  17  Am.  Dec.  361;  Sivil 
V.  De  Mattos,  23  Wash.  79,  62  Pac.  451,  61  L.  R.  A.  892;  City 
of  Chicago  v.  Bartee,  100  111.  57;  People  v.  Russell,  49  Mich. 
617,  43  Am.  Rep.  478,  14  N.  W.  568;  Sheltm  v.  Mobile,  30 
Ala.  640,  68  Am.  Dec.  143 ;  EmeH  v.  State  of  Missouri,  156 
U.  S.  306,  15  Sup.  Ct.  Hep.  367,  39  L.  ed.  432.)  The  licens- 
ing of  hutchers  and  restraining  of  persons  selling  meat  indis- 
criminately is  one  that  especially  commends  itself  to  the  law- 
making power  as  necessary  for  the  preservation  of  health,  and 
has  not  commended  itself  to  the  courts  for  special  privileges. 
{People  V.  Russell,  49  Mich.  620,  43  Am.  Bep.  478,  14  N.  W. 
568 ;  Cooley  on  Taxation,  2d  ed.,  pp.  301,  777 ;  Ex  parte  Eos- 
hell,  112  Cal.  416,  44  Pac.  725,  32  L.  R.  A.  527;  Rosenbloom 
V.  State,  64  Neb.  342,  89  N.  W.  1053,  57  L.  R.  A.  922;  Mc- 
Quillin  on  Municipal  Corporations,  pp.  634,  635;  21  Am.  & 
Eng.  Ency.  of  Law,  p.  790;  also  p.  807;  Cooley  on  Taxation, 
1141;  Ex  parte  Heylman,  92  Cal.  492,  28  Pac.  675— rate  higher 
held  not  oppressive.)  There  perhaps  has  been  more  or  less 
sentimentalism  making  exemption  in  favor  of  farmers  in  the 
general  laws.  Frequently  this  exemption  has  been  held  to  be 
unconstitutional.  (Georgia  Packing  Co,  v.  Macon,  60  Fed.  774; 
McQuillin  on  Municipal  Corporations,  pp.  256-298;  Town  of 
Mandeville  v.  Baudot,  49  La.  Ann.  236,  21  South.  258.) 

STOCKSLAGER,  C.  J.— This  is  an  original  application  for 
a  writ  of  habeas  corpus.  The  petitioner  was  arrested  charged 
with  the  violation  of  section  454,  Revised  Ordinances  of  the 
City  of  Boise.  On  his  trial  he  was  convicted  and  thereafter 
fined  in  the  sum  of  $15  and  costs.  The  ordinance  with  which 
petitioner  is  charged  with  violating  is  as  follows:  "Peddlers 
shall  be  classified  and  rated  as  follows:  When  traveling  with 
more  than  two  animals,  first  class.  When  traveling  with  two 
Animals,  second  class.  When  traveling  with  one  animal,  third 
-class.  When  traveling  on  foot,  fourth  class.  Peddlers  of  the 
first  class  shall  pay  a  license  of  twenty-five  dollars  ($25)  per 
month;  of  the  second  class  shall  pay  a  monthly  license  of  twenty 
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dollars  ($20) ;  of  the  third  class  shall  pay  a  monthly  license 
of  fifteen  dollars  ($15) ;  the  peddlers  of  the  fourth  class  shall 
pay  a  monthly  license  of  ten  dollars  ($10) ;  that  there  are  ex- 
cepted from  the  provisions  of  this  section,  persons  peddling  news- 
papers, religious  tracts,  and  farmers  or  gardeners  peddling  milk, 
fish  or  game/' 

The  complaint  charged  petitioner  with  peddling  his  beef  in 
the  city  of  Boise  without  first  procuring  a  license  therefor  un- 
der said  ordinance.  Petitioner  refused  to  pay  the  fine  and  costa 
and  was  committed  to  the  jail  of  Boise  until  the  fine  and  costs 
were  paid;  that  petitioner  is  still  restrained  of  his  liberty  under 
said  commitment  by  said  court  for  refusing  to  pay  said  fine  and 
costs.  Petitioner  first  alleges  that  said  ordinance  is  invalid  and 
void  for  the  reason  that  the  said  ordinance  is  in  conflict  with 
article  12,  section  2,  of  the  constitution  of  the  state  of  Idaho. 

2.  That  the  said  court  had  no  jurisdiction  upon  which  to  sus- 
tain said  proceedings  and  judgment,  for  that  the  said  ordinance 
upon  which  said  judgment  and  proceedings  were  based  is  ill<^y 
unconstitutional  and  void. 

3.  That  the  said  ordinance  is  in  conflict  with  and  repugnant 
to  the  constitution  of  the  Unj^d  States. 

4.  That  the  defendant  is  not  a  peddler  or  hawker,  and  that 
the  said  ordinance  does  not  apply  to  the  defendant  and  that 
the  prosecution  had  under  said  ordinance  is  illegal  and  void 
and  the  court  had  no  jurisdiction  to  assess  a  penalty  thereunder 
against  the  defendant  herein. 

5.  That  the  said  ordinance  is  void,  for  the  reason  that  it  tin- 
justly  discriminates  between  the  residents  of  the  same  locality 
and  the  same  county,  and  against  different  sections  and  classes 
of  the  same  locality. 

6.  That  the  said  ordinance  is  void,  for  that  the  saiXtax  is  not 
uniform  as  imposed  upon  the  residents  of  Boise  Citj  and  Ada 
county. 

7.  That  the  said  ordinance  is  void,  for  the  reason  that  the 
same  was  established  and  enacted  in  favor  of  a  special  class,  to 
wit,  the  butchers  of  Boise  City,  Idaho,  to  drive  out  the  products 
of  the  farmers  of  Ada  county,  Idaho. 
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8.  That  the  amount  of  the  tax  for  a  license  as  fixed  under  said 
ordinance  is  unreasonable^  oppressive^  prohibitive^  partial  and 
therefore  void. 

9.  That  the  said  ordinance  is  void,  for  that  it  is  in  restraint 
of  trade  and  business;  that  the  defendant  herein  is  not  a  but- 
cher by  trade  nor  carrying  on  said  business,  and  does  not  reside 
in  the  city  of  Boise,  but  is  a  fanner  by  trade  and  occupation 
and  resides  near  the  town  of  Meridian,  Ada  county,  Idaho,  and 
that  all  the  meat  that  he  sold  was  of  the  product  of  his  own 
farm ;  that  he  had  no  office  either  upon  his  farm  or  in  Boise  City, 
or  at  any  place  whatsoever  wherein  he  conducts  any  business  as 
a  butcher,  or  as  a  hawker  or  as  a  peddler. 

10.  That  the  said  ordinance  is  illegal  and  void,  for  the  reason 
that  the  city  council  of  Boise  Ciiy,  Idaho,  had  no  power  to  en- 
act the  said  ordinance  in  question;  that  they  acted  beyond  their 
power  in  so  enacting  said  ordinance. 

11.  That  the  said  ordinance  is  void  because  it  interferes  with 
the  business  and  property  rights  of  persons  and  citizens  of  Ada 
county,  in  this  locality,  and  is  excessive  and  prohibitive  in  the 
license  tax  therein  provided. 

The  facts  upon  which  defendant  was  tried  and  convicted  be- 
fore the  police  magistrate  are  stipulated  and  are  shown  to  be 
that  defendant  in  that  court,  petitioner  here,  was  charged  with 
selling  meat  within  the  corporate  limits  of  Boise  City,  contrary 
to  the  ordinance  of  said  ciiy  and  without  first  having  procured 
a  license  as  provided  by  section  454  of  the  Bevised  Ordinances 
of  the  city;  was  convicted  and  fined  in  the  sum  of  ten  dollars 
and  was  committed  to  the  jail  of  said  city  until  such  fine  and 
costs  are  paid.  It  is  further  stipulated  that  petitioner  is  not  a 
resident  of  Boise  City,  nor  has  he  any  business  occupation 
therein  as  a  butcher,  nor  does  he  conduct  the  butcher  business 
in  the  ciiy  of  Boise,  nor  upon  his  farm.  That  petitioner  is  a 
farmer  by  occupation,  residing  upon  his  farm  near  the  town  of 
Meridian;  that  all  the  beef  sold  by  defendant  was  the  product 
of  his  own  farm  in  Ada  county,  Idaho;  that  he  sold  his  beef 
by  the  quarter  of  a  slaughtered  animal  which  was  slaughtered 
upon  his  farm  in  said  county,  and  was  the  product  of  cattle 
raised  upon  his  said  farm.  That  petitioner  did  not  purchase  a 
license  as  provided  by  the  ordinance  of  the  city  of  Boise. 
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Counsel  for  petitioner  insists  that  the  ordinance  in  question 
is  void  for  the  reason  that  it  is  in  conflict  with  article  12^  section 
2  of  our  constitution,  which  provides  that,  "Any  incorporated 
city  or  town  may  make  and  enforce,  within  its  limits,  all  such 
local,  police,  sanitary,  and  other  regulations  as  are  not  in  con- 
flict with  its  charter  or  with  the  general  laws." 

It  is  also  urged  by  counsel  for  petitioner  that  the  legislature 
of  this  state  in  1901,  enacted  a  law  that  is  a  bar  to  a  prosecu- 
tion of  petitioner  under  the  ordinances  of  the  city  for  selling 
within  the  corporate  limits  of  the  city  the  products  of  his  farm, 
for  the  reason  that  by  section  8  of  the  act  found  on  page  156 
of  that  session,  he  is  exempt.  Section  8  provides:  "Applicable 
when.  The  provisions  of  this  act  shall  not  be  construed  to  ap- 
ply to  runners  traveling  for  wholesale  houses  and  taking  orders 
from  merchants  only,  nor  to  peddlers  or  hawkers  in  farm  pro- 
ducts." 

The  act  of  which  the  above-quoted  section  is  a  part  repeals 
section  1651,  Bevised  Statutes,  which  was  as  follows:  "Every 
traveling  merchant,  hawker  or  peddler,  who  carries  a  pack  and 
vends  goods,  wares,  or  merchandise  of  any  kind  other  than  the 
manufactures  or  productions  of  this  territory,  must  pay  for  a 
license  ten  dollars  per  month;  and  every  such  traveling  mer- 
chant, hawker  or  peddler,  who  uses  a  wagon,  boat  or  other  water 
^raft,  or  one  or  more  animals,  for  the  purpose  of  vending  such 
goods,  wares,  or  merchandise  of  any  kind,  must  pay  for  a  li- 
cense twenty  dollars  per  month." 

Subdivision  48  of  the  amended  charter  of  Boise  City  provides : 
"The  power  and  authority  given  to  the  council  by  subdivision  37 
of  this  section  can  only  be  enforced  or  exercised  by  ordinance, 
unless  otherwise  expressly  provided,  and  a  majority  of  the  coun- 
cil may  pass  any  ordinance  or  resolution  not  repugnant  to  the 
constitution  and  laws  of  the  United  States  or  of  the  state  of 
Idaho,  necessary  or  convenient  for  carrying  into  eflEect  any 
power  or  authority  granted  by  this  act." 

As  we  view  it  the  important  questions  to  determine  are:  1. 
Is  the  ordinance  complained  of  in  violation  of  the  constitution 
and  laws  of  the  state?  2.  Has  the  city  under  its  charter  power 
;to  enact  an  ordinance  prohibiting  a  farmer  from  selling  meat 
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raised  and  slaughtered  on  his  farm,  within  the  corporate  limits 
of  the  city?  3.  Are  cattle  raised/ fattened  and  slaughtered  on 
the  farm  products  of  the  farm?  4.  Is  an  ordinance  that  pro- 
hibits the  sale  of  any  of  the  products  of  the  farm,  excepting 
milk,  fish  and  game,  without  first  procuring  a  license,  class 
legislation?  If  either  of  these  questions  is  to  be  decided  in 
favor  of  the  petitioner,  then  his  petition  must  be  granted. 

On  the  first  question  our  attention  is  called  to  a  case  decided 
by  this  court  entitled  In  re  Bidenbaugh,  5  Idaho,  371,  49  Pac. 
12.  This  was  also  a  habeas  corpus  proceeding.  The  petitioner 
was  convicted  of  the  crime  of  conducting  the  gambling  game 
of  "faro**  in  Boise  City,  Idaho,  under  the  provisions  of  an  act 
entitled:  "An  act  to  prohibit  gambling,  and  to  provide  for  the 
punishment  thereof,  and  for  other  purposes,"  approved  March  8, 
1897  (Sess.  Laws  1897,  p.  53).  On  the  trial  the  petitioner  re- 
lied on  a  license  procured  from  the  corporate  authorities  of 
Boise  City.  After  the  state  had  proved  that  the  defendant  had 
been  conducting  said  gambling  game,  the  defendant  offered  to 
introduce  in  evidence  license  No.  235  of  said  city,  which  is  as 
follows:  "No.  225,  Boise  City.  License  granted  May  8,  1897, 
State  of  Idaho.  Expires  August  7, 1897.  This  license  is  granted 
to  Thos.  Constance  for  faro,  in  Boise  City.*' 

It  is  shown  that  the  court  rejected  any  and  all  evidence  of- 
fered l^y  petitioner  showing  that  the  city  had  attempted  to  li- 
cense gambling  in  the  city  on  the  ground  that  the  ordinance 
was  in  conflict  with  the  constitution  and  laws  of  the  state.  Mr. 
Justice  Sullivan,  who  wrote  the  opinion  in  the  above  case,  after 
stating  the  facts,  says :  "The  act  amending  sections  3,  6  and  11 
of  the  charter  of  Boise  City,  approved  March  12,  1897,  pro- 
vides that  the  city  council  may  pass  ordinances  not  repugnant 
to  the  constitution  and  laws  of  the  United  States,  or  the  laws 
of  this  state,  necessary  or  convenient  for  carrying  ihe  powers  and 
authority  granted  into  effect  (See  Sess.  Laws  1897,  p.  85.) 
Thus  it  is  shown  by  the  original  charter  of  Boise  City,  also  by 
section  2  of  article  12  of  the  constitution,  and  the  act  amend- 
ing the  charter  of  Boise  City,  that  it  was  not  the  intention  of 
the  legislature  or  the  framers  of  the  constitution  to  empower 
the  council  of  incorporated  cities  and  towns  to  pass  ordinances 
Idaho,   Vol.    10—44 
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in  conflict  with  the  general  laws  of  the  state.  The  cardinal  nile- 
in  construing  constitutional^  as  well  as  statutory^  provisions,  U 
to  discover  and  enforce  the  intention  of  those  who  made  them*. 
Said  provision  of  the  constitution,  as  well  as  the  provisions  of 
the  original  charter  of  Boise  City,  and  as  amended,  are  too. 
plain  to  require  construction.  It  waa  not  the  intention  to  per- 
mit  or  authorize  the  councils  of  incorporated  cities  to  legalize 
by  ordinance  acts  prohibited  as  criminal  by  the  general  criminal 
laws  of  the  state,  or  to  enforce  ordinances  in  conflict  with  the 
general  law.  In  case  of  conflict  the  ordinance  must  give  way^ 
The  ordinances  authorized  by  the  charter  of  Boise  City  must  be- 
in  harmony  with  the  general  laws  of  the  state.'' 

In  Ex  parte  Sing  Lee,  96  Cal.  354,  31  Am.  Si  Bep.  218,  31 
Pac.  245,  24  L.  E.  A.  195,  the  supreme  court  of  California  dis- 
cusses an  ordinance  of  the  town  of  Chico  in  that  state  which 
provided  that  **No  person  can  carry  on  a  laundry  business  in: 
such  town  except  in  certain  blocks  therein  named,  without  ob- 
taining a  written  permit  from  the  board  of  trustees.  Section. 
2  provides  that  the  board  of  trustees  shall  grant  no  permit  un- 
less the  person  applying  shall  have  obtained  the  written  consent 
of  a  majority  of  the  real  property  owners  within  the  block 
wherein  it  is  proposed  to  carry  on  such  laundry  business,  and 
also  of  the  four  blocks  immediately  durrounding  such  blocks  . 
Held,  that  such  provisions  were  not  police  regulations  withiu 
the  constitution,  article  11,  section  11,  providing  that  any 
county,  city,  town  or  township  may  make  and  enforce  within  its 
limits  all  such  local,  police,  sanitary  and  other  regulations  as 
are  not  in  conflict  with  general  laws,  and  were  unconstitu- 
tional.'' 

It  is  next  urged  by  counsel  for  petitioner  that  even  though 
the  ordinance  is  valid,  a  prosecution  cannot  be  sustained  under 
it  as  the  charter  of  Boise  City,  subdivision  2,  provides:  "To 
license,  tax  and  regulate  brokers,  auctioneers,  taverns,  hawkers, 
peddlers,  pawnbrokers,  etc."  This  power,  which  was  given  to 
the  city  under  the  act  of  1901,  is  still  the  law  governing  said 
city.  The  city  is  given  the  power  to  regulate  hawkers  and 
peddlers,  but  as  to  who  in  law  is  a  hawker  or  peddler  is  not 
alone  for  the  city  to  define.    In  our  view  of  the  case,  this  raisea 
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a  very  Berious  question  for  the  city  to  overcome.  It  cannot 
be  seriously  contended  that  the  city  by  ordinance  can  arbitrarily 
preclude  residents  and  citizens  of  the  state  or  city  from  engag- 
ing in  lawful  business;  neither  do  we  think  the  city  has  the 
power  to  prevent  farmers  from  selling  the  products  of  their 
farms  to  the  citizens  of  Boise  within  the  corporate  limits,  by 
an  ordinance  that  attempts  to  class  them  as  hawkers  or  peddlers. 
The  ordinance  in  controversy  attempts  to  prevent  the  sale  of  any 
article  oflEered  on  the  streets  or  within  the  city  by  a  farmer, 
with  the  exception  of  game,  fish  and  milk.  The  constitution 
says:  "Any  incorporated  city  or  town  may  make  and  enforce 
within  its  limits  ....  such  regulations  as  are  not  in  conflict 
with  its  charter  or  with  the  general  laws.''  The  general  law 
within  the  meaning  of  the  above  constitutional  provision,  when 
it  provides  that  it  is  not  applicable  to  peddlers  or  hawkers  in 
farm  products,  excludes  them  from  paying  a  license  if  the  arti- 
cle complained  of  and  shown  by  the  agreed  statement  of  facts 
to  have  been  beef  was  the  product  of  the  farm  within  the  mean- 
ing of  the  statute. 

Again,  the  question  arises :  Is  a  farmer  engaged  in  that  busi- 
ness, with  no  other  trade  or  occupation,  because  he  slaughters 
his  cattle,  hogs  or  sheep  on  his  farm  and  retails  them  in  the 
city,  a  hawker  or  peddler  within  the  ordinary  meaning  of 
those  words?  Webster  says  a  hawker  is  "one  who  hawks;  a 
peddler.'*  "To  sell  goods  by  outcry  in  the  streets."  He  says: 
"A  peddler  is  one  who  sells  by  traveling— one  who  peddles,  a 
traveling  hawker;  one  who  carries  about  small  commodities  on 
his  back  or  a  cart  or  wagon,  and  sells  them." 

In  volume  15,  American  and  English  Encyclopedia  of  Law, 
second  edition,  page  294,  in  discussing  hawkers  and  peddlers  as 
applicable  to  farmers  and  gardeners,  the  author  says:  "A 
farmer  or  gardener,  although  he  may  vend  his  commodities  at 
retail  from  door  to  door  and  from  town  to  town,  is  not  regarded 
as  a  hawker  or  peddler  so  long  as  he  confines  his  sales  to  the 
growth  or  production  of  his  own  farm  or  'garden.  The  sale 
of  farm  or  garden  produce  in  such  case  is  considered  merely  an 
incident  in  the  principal  business  of  farming  and  gardening.'^ 

In  Ounn  v.  Mayor  and  Council  of  Macon,  84  Ga.  365,  10  S. 
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E.  972,  Gunn  was  charged  with  running  a  wagon  in  the  city 
of  Macon  without  first  obtaining  a  license  to  do  so.  Mr.  Jus- 
tice Simmons,  speaking  for  the  court,  says :  "The  tax  sought  to 
be  collected  from  Gunn  was  a  business  and  not  a  property  tax. 
Under  the  charter  of  the  city  of  Macon,  the  mayor  and  coun- 
cil have  a  right  to  impose  a  business  tax  upon  each  and  every 
person  doing  business  in  said  city,  and  they  have  a  right  to  im- 
pose this  business  tax  in  the  way  of  requiring  owners  of  wagons 
to  take  out  a  license  therefor  when  said  wagons  are  engaged  in 
carrying  on  the  owner^s  business  in  said  city.  But  under  the 
facts  of  this  case,  Gunn  was  not  carrying  on  any  business  in  the 
city.  He  simply  farmed  near  thereto,  and  clearing  up  his  land 
for  agricultural  purposes,  he  saved  the  wood,  hauled  it  to  the  city 
and  sold  it.  He  was  not  carrying  on  the  wood  business  as  a 
business,  but  simply  sold  the  wood  from  his  land  as  he  cleared 
the  same  for  the  purpose  of  cultivation.  He  did  not  live  in  the 
city  but  in  the  country.  Nor  did  he  have  any  oflBce  or  woodyard 
in  the  city  or  elsewhere  for  the  purpose  of  carrying  on  the  busi- 
ness of  dealing  in  wood. 

"We  think  the  city  authorities  could  with  equal  propriety  tax 
every  wagon  belonging  to  a  farmer  who  brought  his  cotton  or 
hi§  corn  to  the  city  for  the  purpose  of  sale.  It  seems  to  us  that 
the  bringing  of  cotton,  corn  or  other  agricultural  products  to 
the  city  for  sale  by  farmers  would  be  engaging  in  business  in 
the  city  just  as  much  as  for  Gunn  to  bring  in  his  surplus  wood 
and  sell  it  in  the  city.'* 

Whilst  the  facts  in  the  above  case  have  a  definite  and  distinct 
bearing  on  the  question  under  discussion,  yet  there  is  much 
more  reason  for  holding  that  the  ordinance  in  the  case  at  bar 
cannot  be  enforced  than  there  was  in  the  Macon  case.  It  seems 
that  the  city  of  Macon  had  by  ordinance  protected  people  en- 
gaged in  trade  in  that  city  by  requiring  anyone  who  desired  to 
engage  in  teaming,  and  evidently  any  and  all  classes  of  business, 
to  procure  a  license  from  the  city,  thus  protecting  those  who 
were  willing  to  pay  for  the  privilege  of  carrying  on  business  in 
that  city. 

It  does  not  appear  that  the  city  of  Boise  by  ordinance  requires 
everyone  engaged  in  trade  in  the  city  to  procure  a  license,  hence 
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it  cannot  be  urged  that  the  ordinance  was  enacted  to  protect 
those  engaged  in  trade  within  the  corporate  limits  and  had  paid 
a  license  for  such  privilege.  Neither  does  it  appear  that  the 
city  has  established  a  market-house  or  market-houses^  or  pro- 
vided for  an  inspection  of  all  meats  sold  within  the  city.  If 
the  ordinance  provided  for  either  a  market-house  or  inspection 
of  all  kinds  of  meat  or  other  products  sold  in  the  city,  then 
we  could  readily  see  the  necessity  for  an  ordinance  of  the  char- 
acter of  the  one  in  dispute ;  but  in  the  absence  of  any  require- 
ment of  the  citizens  of  Boise  engaged  in  the  butcher  business, 
or  the  sale  of  meat,  where  they  have  an  established  place  of 
business,  to  procure  a  license,  is  certainly  class  legislation — ^pro- 
hibits the  farmer  from  disposing  of  the  products  of  his  farm, 
except  milk,  fish  and  game,  and  can  certainly  have  but  one  effect, 
and  that  is  practically  prohibiting  the  farmer  from  disposing 
of  the  products  of  his  farm,  and  the  city  receives  no  revenue  or 
benefit  from  the  effect  of  such  ordinance. 

The  case  of  Ounn  v.  Mayor  etc.,  supra,  discusses  a  case  re- 
ported in  64  Ga.  128,  37  Am.  Sep.  60.  The  title  is  Dwtns  v. 
Mayor  and  Council  of  Macon.  The  court  saye:  "In  that  case 
Davis  was  a  middleman.  He  had  his  butcher  stalls  outside  of 
the  city,  it  is  true,  but  he  bought  beef  cattle  from  farmers  and 
others,  butchered  them  outside  of  the  city,  ran  his  wagons  into 
the  city,  and  delivered  his  beef  to  regular  customers.  While 
his  slaughter-pen  was  outside  of  the  city,  all  his  business  save 
the  slaughtering  was  done  in  the  city,  and  this  court  properly 
held  that  he  carried  on  a  business  in  the  city  and  was  therefore 
liable  to  the  license  tax  on  his  vehicles.*' 

In  Borough  of  Sharon  v.  Hawthorne,  123  Pa.  St.  106,  16  Atl. 
835,  it  is  said  in  the  syllabus :  "The  right  to  enact  and  enforce 
a  borough  ordinance  prohibiting  the  hawking  and  peddling 
within  the  borough,  of  garden,  farm  or  dairy  products,  not  the 
products  of  one's  own  garden  or  farm,  is  authorized  by  section 
2,  paragraph  11;  of  the  borough  law  of  April  3, 1851,  P.  L.  320.'' 
In  this  case  it  was  stipulated  that  Hawthorne  purchased  butter, 
eggs,  and  other  farm  products  and  sold  the  same  from  house  to 
house  in  said  borough. 
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It  is  urged  by  cotmsel  for  petitioner  that  the  city  of  Boise 
tcould  not^  under  the  guise  of  a  police  regulation,  pass  an  ordi- 
nance excluding  the  farmer  from  the  sale  of  the  products  of 
his  farm  within  the  corporate  limits  of  tiie  city;  if  it  did  so, 
such  an  ordinance  would  be  in  restraint  of  trade  and  there- 
fore void,  in  support  of  this  contention  he  cites  City  of  Bloom- 
ington  V.  Wahl,  46  111.  489;  the  syllabus  says:  *TJnder  the  au- 
thority conferred  upon  municipal  corporations  to  erect,  estab- 
lish and  regulate  markets  and  market  places,  whenever  the 
power  is  exercised,  it  must  be  reasonable  and  uniform  in  its 
operation,  and  be  calculated  to  promote  the  general  welfare  of 
the  inhabitants,  and  must  not  create  monopolies,  nor  restrain 
trade.'* 

'^2.  The  charter  of  the  city  of  Bloomington  empowered  the 
common  council  ^to  erect  market-houses,  establish  markets  and 
market  places,  and  provide  for  the  govemm^it  and  regulation 
thereof,'  under  which  an  ordinance  was  passed,  designating 
two  certain  lots,  and  the  ground  floor  of  the  building  thereon, 
as  a  market  place,  and  prohibited  any  and  all  persons,  at  all 
hours  of  the  day  from  keeping  a  private  market,  outside  of 
the  designated  market  place  for  the  sale  of  fresh  meats  in  any 
quantity,  excepting  a  few  certain  kinds,  under  a  penalty  of 
$20.00  for  each  offense.  Held,  that  the  ordinance  was  unrea- 
sonable; that  it  was  in  restraint  of  trade,  and  tended  to  create 
a  monopoly.'*  Mr.  Justice  Walker  in  the  opinion  says:  "A 
few  plain  principles,  which  are  firmly  established,  and  fully 
recognized  by  our  courts,  lie  at  the  foundation  of  the  exercise 
of  this  power.  The  ordinance  must  be  reasonable,  uniform  in 
application  throughout  the  limits  in  which  it  has  operation; 
it  must  not  be  in  restraint  of  trade;  it  must  not  create  oppres- 
sive monopolies,  but  must  be  calculated  to  advance  the  general 
welfare  of  the  inhabitants  of  the  municipality."  Again  it  is 
said :  '^f  all  fresh  meats  may  be  thus  controlled  in  their  sale, 
all  kinds  of  meat,  breadstuffs,  vegetables  and  fruits  may  be 
brought  under  the  same  restrictions.  If  this  may  be  done,  the 
business  in  this  department  would  fall  into  the  hands  of  the 
few,  and  all  competition  would  be  destroyed,  and  the  people 
oppressed.    We  cannot  see  that  this  ordinance  is  reasonable." 
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The  ordinance  under  consideration  by  the  Illinois  court  was 
much  more  reasonable  and  liberal  in  its  terms  than  the  case 
under  consideration  by  us.  The  Bloomington  ordinance  had 
the  following  provision:  "This  section  shall  not  prevent  any 
person  from  selling,  anywhere,  at  any  time,  fresh  venison,  poul- 
try, fish  or  wild  game,  when  not  otherwise  prohibited,  nor  shall 
it  be  construed  to  prevent  any  farmer  or  producer  from  sell- 
ing his  meat  anywhere  in  the  city  at  any  time,  in  any  quanti- 
ties not  less  than  one  quarter;  nor  shall  it  be  construed  to  pre- 
vent any  trader  from  selling,  anywhere  in  the  city,  at  any  time, 
dried  or  smoked  beef,  bacon,  shoulders,  hams  or  sides/' 

We  have  read  with  much  interest  the  case  of  Chaddock  v. 
Day,  Justice  of  the  Peace,  75  Mich.  527,  13  Am.  St  Bep.  468, 
42  N.  W.  977,  4  L.  B.  A.  809.  The  opinion  is  by  Mr.  Justice 
Morse,  concurred  in  by  all  his  associates,  with  the  exception 
of  Sherwood,  who  did  not  sit.  The  trustees  of  the  village  Alle- 
gan adopted  a  by-law  as  follows :  "It  shall  not  be  lawful  for  any 
person  to  sell  or  offer  for  sale,  on  any  street  in  the  village  of 
Allegan,  any  fresh  meat  of  any  animal,  in  pieces  or  quantities 
less  than  one-quarter  of  any  such  animal,  without  first  paying 
into  the  village  treasury  the  sum  of  ten  dollars  in  advance  for 
«ach  month,  and  obtaining  from  the  clerk  a  permit  for  such 
sale.*'  The  charter  granting  powers  to  the  trustees  of  the  vil- 
lage provides  that  "The  board  of  trustees  shall  have  full  power 
within  said  village  to  license  and  regulate  theaters,  shows,  travel- 
ing concerts,  auctioneers  or  auction  sales,  gift  enterprises, 
hawkers,  hucksters,  peddlers,  and  pawnbrokers,  or  prohibit  them 
from  soliciting  patronage  of  the  community  within  the  limits 
of  said  village;  and  to  require  the  payment  of  reasonable  license 
fees.**  The  court  says:  "We  do  not  think  this  by-law  can  be 
sustained  as  a  regulation  of  hawkers  or  peddlers,  as  it  is  evi- 
dent it  was  not  so  intended  by  its  framers.  Indeed,  it  appears 
to  be  open  to  the  charge  of  the  respondent  that  it  was  passed 
in  the  interest  of  the  persons  in  said  village  selling  fresh  meat 
in  shops,  and  in  restraint  of  trade.**  It  is  further  said:  "It 
is  quite  common  in  these  latter  days  for  certain  classes  of  citi- 
zens— ^those  engaged  in  this  or  that  business — ^to  appeal  to  the 
government — ^national,  state  or  municipal — ^to  aid  them  by  legis* 
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lation  against  another  class  of  citizens  engaged  in  the  same  husi- 
ness,  but  in  some  other  way.  This  class  legislation,  when  in- 
dulged in,  seldom  benefits  the  general  public,  but  nearly  al- 
ways aids  the  few  for  whose  benefit  it  is  enacted,  not  only  at 
the  expense  of  the  few  against  whom  it  is  ostensibly  directed, 
but  also  at  the  expense  and  to  the  detriment  of  the  many, 
for  whose  benefit  all  legislation  should  be,  in  a  republican  form 
of  government,  framed  and  devised.  This  kind  of  legislation 
should  receive  no  encouragement  at  the  hands  of  the  courts,  and 
be  only  upheld  when  it  is  strictly  within  the  legitimate  power 
of  Congress,  or  the  state  or  municipal  legislatures.'' 

^The  business  engaged  in  by  Schermerhom  is  an  innocent 
and  useful  one,  and  sanctioned  by  the  general  laws  of  this  state; 
and,  if  it  be  conceded  that  the  village  authorities,  under  the 
charter,  have  a  right  to  exact  a  license  fee  as  a  compensation 
for  the  expense  of  the  supervision  of  the  trade,  yet  the  fee  pro- 
posed to  be  exacted  by  by-law  No.  16,  to  wit^  $10  per  month, 
is  excessive  and  unreasonable,  and  therefore  void.''  The  writer 
cites  a  number  of  authorities  in  support  of  the  opinion.  If 
it  was  true  in  1889,  when  this  opinion  was  written  that  there 
was  a  tendency  to  concentrate  business  in  the  hands  of  a  few 
to  the  detriment  of  the  many,  there  has  certainly  been  no  re- 
laxation of  that  spirit  If  it  was  true  that  this  kind  of  legis- 
lation should  receive  no  encouragement  at  the  hands  of  the 
courts  and  only  be  upheld  when  it  is  strictly  within  the  legiti- 
mate power  of  Congress,  or  the  state,  or  municipal  legislatures, 
then  there  is  much  more  reason  for  such  action  by  the  courts 
now.  In  support  of  his  contention  that  the  ordinance  is  void, 
counsel  for  petitioner  cites  Chaddock  v.  Day,  supra;  Town  of 
State  Center  v.  Barenstein,  66  Iowa,  249,  23  K  W.  652;  15 
Am.  &  Eng.  Ency.  of  Law,  299,  sec.  4. 

It  is  next  insisted  that  the  city  council  of  Boise,  under  the 
existing  charter,  has  power  to  establish  market-houses  and  to 
regulate  the  location  and  management  of  market-houses,  slaugh-^ 
ter-houses,  hide-houses  and  prohibit  the  sale  of  unhealthful,  un- 
wholesome food  imder  the  provisions  of  subdivision  13,  page  120, 
Session  Laws  of  1901,  yet  he  urges  that  no  such  ordinance  has 
been  enacted  and  the  court  cannot  prohibit  the  sale  of  products 
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of  the  farm.  In  support  of  this  contentioii  he  cites  section  386, 
1  Dillon  on  Municipal  Corporations,  fourth  edition ;  City  of  St 
Paul  V.  Joseph  Laidler,  2  Minn.  159,  72  Am.  Dec.  89 ;  City  of 
St.  Paul  V.  Traeger,  25  Minn.  248,  33  Am.  Rep.  462;  City  of 
Burlington  v.  Dankwart,  73  Iowa,  170,  34  N.  W.  801.  The  syl- 
labus in  this  case  says:  'Tower  to  prohibit  peddling  meat,  sec- 
tion 456  of  the  code  conferring  on  cities  and  towns  the  power  to 
establish  and  regulate  markets,  does  not  confer  the  power  to  pro- 
hibit by  ordinance  the  peddling  of  meat  on  the  streets;  not  at 
least  until  the  city  or  town  has  established  a  meat  market;  and 
not  then  unless  it  be  a  regulation  of  the  market.'^  {Burr  v.  At- 
lanta, 64  Ga.  225 ;  Davis  v.  City  of  Macon,  64  Ga.  132,  37  Am. 
Eep.  60;  Harwood  v.  City  of  Wilmington,  5  Houst.  (Del.)  123; 
Commonwealth  v.  Gardner,  133  Pa.  St.  284,  19  Am.  St.  Rep. 
645, 19  Atl.  550,  7  L.  R.  A.  666;  Shumm  v.  City  of  Ft  Wayne, 
127  Ind.  109,  26  N.  E.  560,  11  L.  R.  A.  378.) 

That  the  ordinance  is  void,  for  the  reason  that  the  same  was 
enacted  in  favor  of  a  special  class,  to  wit,  the  butchers  of  Boise 
city,  to  drive  out  the  farmers  of  Ada  county,  Idaho,  and  in- 
fringe upon  the  property  rights  of  the  citizens  of  the  same  lo- 
cality, counsel  for  petitioner  cites  15  Am.  &  Eng.  Ency.  of 
Law,  2d  ed.,  298,  subd.  f .  The  author  says :  "Laws  in  restraint 
of  hawking  and  peddling  enacted  to  benefit  the  business  or 
conserve  the  interests  of  resident  and  established  merchants  or 
other  persons  immediately  concerned  have  usually  been  declared 
invalid  and  condemned  as  unfairly  discriminating  class  legisla- 
tion. But  such  laws  have  sometimes  obtained  judicial  sanc- 
tion.*' {Ounn  V.  Mayor  and  Council  of  Macon,  84  Ga.  365,  10 
S.  E.  972;  Chaddock  v.  Day,  75  Mich.  527,  13  Am.  St.  Rep. 
468,  42  N.  W.  977;  Burlington  v.  Dankwart,  73  Iowa,  170,  34 
N.  W.  801;  City  of  St  Paul  v.  Stoltz,  33  Minn.  233,  22  N.  W. 
634;  22  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  939;  Ex  parte  Sing 
Lee,  96  Cal.  354,  31  Am.  St.  Rep.  218,  31  Pac.  245,  24  L.  R. 
A.  195.) 

It  is  next  contended  that  where  parties  are  exempted  by  the 
general  law  or  the  constitution  of  the  state,  an  ordinance  cannot 
be  enacted  requiring  the  payment  of  a  license.  {Boy  v.  Shuff, 
51  La.  Ann.  86,  24  South.  788.)     The  syllabus  says:  ''The 
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farmer  who  sells  his  crop  in  a  small  wagon  (retailing  it)  is  not 
a  peddler  and  he  is  not  liable  under  a  license  law,  requiring 
peddlers  to  pay  a  license."  (Dillon  on  Municipal  Corporations, 
fiec.  320.) 

We  have  followed  the  exhaustive  brief  of  counsel  for  defendant, 
which  has  evidently  been  prepared  with  much  labor  and  care, 
but  an  inspection  of  the  authorities  cited  does  not  convince  us 
that  the  city  has  the  power  under  the  provisions  of  the  state 
constitution  and  session  laws,  both  cited,  supra,  to  enact  and 
maintain  the  provision  of  the  ordinance  which  practically  pro- 
hibits the  farmer  from  marketing  the  surplus  beef  produced 
on  his  farm.  It  must  be  conceded  that  if  this  ordinance  can  be 
enforced  in  its  present  form,  the  effect  of  it  is  to  prohibit  the 
farmer  from  disposing  of  his  cattle,  the  product  of  his  farm, 
in  any  way  except  as  dictated  by  the  ordinance  which  in  effect 
says,  you  must  sell  your  cattle  to  the  butchers  of  the  city,  or  that 
product  of  your  farm  cannot  be  marketed  in  this  city.  It  is 
immaterial  what  the  intent  of  the  ordinance  is,  or  was,  it  is  its 
effect  that  we  must  examine.  If  it  is  shown  that  the  effect  is 
tt  violation  of  the  constitutional  or  statutory  rights  of  the  citi- 
zen, then  the  ordinance  must  give  way  to  the  higher  power.  We 
«re  fully  satisfied  that  it  was  never  the  intention  of  the  legislar 
ture  to  grant  a  charter  to  the  city  of  Boise,  or  any  other  city  of 
the  state,  by  which  they  could,  by  ordinance,  prohibit  the  farmer 
from  engaging  in  a  lawful  business  such  as  selling  the  product 
of  his  farm  within  the  limits  of  the  city.  If  it  were  shown  that 
the  ordinance  was  intended  to  protect  the  citizens  from  buying 
diseased  meat,  unwholesome  vegetables,  or  other  products,  there 
might  be  some  reason  for  its  enactment.  In  our  view  of  the 
case  the  petitioner  should  be  restored  to  his  liberty,  and  it  is  so 
ordered.  The  clerk  of  this  court  will  serve  a  certified  copy  of 
the  order  upon  the  chief  of  police  of  Boise  City,  which  will  be 
his  authority  to  release  the  petitioner  from  custody. 

Sullivan,  J.,  concurs. 

Ailshie,  J.,  not  sitting  at  the  first  hearing,  expresses  no  opin- 
ion. 
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(March  8,  1905.) 

STATE  V.  SEYMOUB. 
[79  Pac.  825.] 

SUFFICIENOT  or  EVIDENCE  TO  SUPPOBT  VEBDIOT— EVIDENOE  Ck>N8l9TB9fT 

With  Innocence — ^Admission  of  Exemplabs  roB  Comfabison  or 
Handwbiting. 

1.  Where  S.  was  arrested  on  a  charge  of  the  larceny  of  a  horse, 
and  at  the  time  of  his  arrest  the  animal  was  found  in  his  pos- 
session, and  the  defendant  upon  his  trial  showed  that  he  took  the 
fiorse  up  in  pursuance  of  an  order  from  one  K.,  who,  he  sup- 
posed, had  a  right  to  the  possession  of  the  animal,  and  that  he 
(S.)  had  never  claimed  the  animal  as  his  own,  but  had  at  all 
Clmes  disclaimed  ownership  and  represented  that  the  animal  be- 
longed to  K.,  and  that  he  had  kept  and  used  the  animal  in  an 
open  and  notorious  manner,  and  there  is  no  conflict  in  any  of  the 
material  facts  proven,  the  defendant  is  entitled  to  his  acquittal 
and  a  vwdict  against  him  should  be  set  aside  and  a  new  trial 
granted. 

2.  Where  all  the  evidence  in  the  case  is  consistent  with  de- 
fendant's innocence,  and  all  the  circumstances  shown  in  the  case 
are  explained  on  that  theory  and  appear  reasonable,  the  defendant 
should  be  acquitted. 

3.  The  admission  in  evidence  of  papers  irrelevant  to  the  record 
for  the  sole  purpose  of  creating  a  standard  of  comparison  of 
handwriting  should  not  be  allowed  except  in  cases  where  the 
papers  are  conceded  to  be  genuine,  or  are  such  as  the  opposing 
party  is  estopped  to  deny  or  fall  within  some  equally  well  reoog^ 
nized  exception. 

(Syllabus  by  the  court.) 

APPEAL  from  District  Court  in  and  for  Bingham  County. 
Honorable  James  M.  Stevens,  Judge. 

The  defendant  was  convicted  of  the  crime  of  grand  larceny, 
and  from  the  judgment  and  order  denying  his  motion  for  a  new 
trial  appealed.    Beversed. 

The  facts  are  fully  stated  in  the  opinion. 

Hawley,  Puckett  &  Hawley  and  J.  D.  Millsaps,  for  Appel- 
lant 
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We  look  in  vain  for  any  evidence  which  would  show  the  act 
or  knowledge  of  a  criminal  in  the  taking  and  keeping  of  the 
horse  in  question  by  the  defendant     In  the  absence  of  any 
Buch  evidence,  we  are  bound  to  accept  his  explanation  of  his 
possession,  corroborated  as  it  is  by  the  evidence  of  Kimball  and 
Birch.     This  case  is  parallel  in  every  material  respect  with  the 
case  of  State  v.  Seymour,  7  Idaho,  257,  61  Pac.  1033;  State  v. 
Marquardsen,  7  Idaho,  352,  62  Pac.  1034.     The  possession  of 
stolen  property,  unexplained,  is  evidence  of  guilt;  but  where 
a  reasonable  explanation  is  given,  and  there  is  no  conflict  of 
evidence  in  regard  thereto,  and  the  witness  is  not  impeached, 
the  jury  cannot  arbitrarily  ignore  such  evidence  before  a  legal 
conviction  can  be  had.     The  state  must  have  established  the 
accused  person's  guilt  of  the  crime  charged  by  legal  evidence 
and  beyond  a  reasonable  doubt,  and  until  that  is  done  the  pre- 
sumption of  innocence  is  an  absolute  shield  to  defendant.    Upon 
what  the  jury  bases  its  verdict  of  guilty  we  cannot  conceive, 
unless  it  was  prejudice  against  the  defendant.    There  is  abso- 
lutely no  evidence  to  sustain  the  verdict,  and  it  must  be  pre- 
sumed to  have  been  rendered  under  the  influence  of  passion  and 
prejudice,  and  should  be  set  aside.     (State  v,  Nesbit,  4  Idaho, 
548,  43  Pac.  66;  State  v.  Crump,  5  Idaho,  166,  47  Pac.  814; 
State  V,  Mason,  4  Idaho,  543,  43  Pac.  63 ;  People  v.  Swinford, 
57  Cal.  86;  People  v,  Noregea  48  Cal.  123;  3  Greenleaf  on 
Evidence,  sec.  31 ;  People  v.  Chambers,  18  Cal.  383.)     In  many 
of  the  states  the  question  as  to  whether  or  not  a  party  can  in- 
troduce a  signature  or  handwriting  for  the  sole  purpose  of  hav- 
ing it  compared  with  the  handwritng  in  question  in  the  cause 
is  controlled  by  statute;  but  we  think  we  can  safely  say  that 
in  all  states  where  there  is  no  special  statute  governing  the  mat- 
ter the  common-law  rule  prevails,  and  such  signature  or  hand- 
writing cannot  be  introduced  as  exemplars  for  the  purpose  of 
comparison.     (Stokes  v.  United  States,  157  U.  S.  187,  15  Sup. 
Ct  Bep.  617,  39  L.  ed.  667;  Hichory  v.  United  States,  151  U. 
S.  303,  14  Sup.  Ct.  Rep.  334,  38  L.  ed.  170;  Moore  v.  United 
States,  91  U.  S.  270,  23  L.  ed.  346;  Rogers  v.  Ritter,  79  U.  S. 
317,  20  L.  ed.  417;  Williams  v.  Conger,  125  U.  S.  414,  8  Sup. 
Ct.  Eep.  933,  31  L.  ed.  787;  United  States  v.  McMillan,  29  Fed. 
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247 ;  Randolph  v.  Loughlin,  48  N.  Y.  459 ;  Miles  v.  Loomis,  75  N. 
Y.  294,  31  Am.  Rep.  470 ;  People  v.  Parker,  67  Mich.  222, 11  Am. 
St.  Rep.  578,  34  N.  W.  720;  Vinton  v.  Peck,  14  Mich.  293;  Van 
Sickles  V.  People,  29  Mich.  61 ;  State  v.  Miller,  47  Wis.  530,  3  N. 
W.  33 ;  Pierce  v.  Northey,  14  Wis.  9 ;  Hazelton  v.  Union  Bank,  32 
Wis.  34;  State  v.  Thompson,  132  Mo.  301,  34  S.  W.  38;  Bowen 
t/.  Jones,  13  Ind,  App.  193,  41  N.  E.  400 ;  Hazzard  v.  Vickery,  78 
Ind.  64;  Shorh  v.  Kinzie,  100  Ind.  429;  Burdick  v.  Hunt,  43 
Ind.  381;  Eimrod  v.  Oilman,  147  111.  293,  35  N.  E.  375;  Jum- 
pertz  V,  People,  21  111.  408;  Massey  v.  Farmers'  Nat,  Bank, 
104  HI.  327;  Hanley  v.  Oandy,  28  Tex.  211,  91  Am.  Dec.  315; 
Hammond  v.  Wolfe,  78  Iowa,  227,  42  N".  W.  779;  State  v.  Clin- 
ion,  67  Mo.  380,  29  Am.  Rep.  506;  Greenleaf  on  Evidence, 
€ec.  581;  1  Roscoe's  Criminal  Evidence,  sec.  5;  Clay  v.  Alder^ 
son,  10  W.  Va.  49;  West  v.  State,  22  N.  J.  L.  212;  Doe  ex  dem 
Henderson  v.  Hackney,  16  Ga.  521;  State  v,  Oivens,  5  Ala. 
747;  Kirksey  v.  Kirksey,  41  Ala.  640;  Hawkins  v.  Grimes,  13 
B.  Men.  257 ;  Niller  v.  Johnson,  27  Md.  6 ;  Tome  v,  Parkers- 
lurg  etc.  By,  Co,,  39  Mi  36,  17  Am.  Rep.  540;  Kenney  v, 
Flynn,  2  R.  I.  319.) 

John  A.  Bagley,  Attorney  General,  D.  Worth  Clark  and  0.  P. 
Sonle,  for  the  State. 

Can  writings  otherwise  not  admissible  by  reason  of  their  be- 
ing irrelevant  to  the  issues  in  a  cause  be  introduced  in  evidence 
for  purposes  of  comparison?  This  is  the  question  involved  in 
tlie  consideration  of  the  sixth,  seventh  and  eighth  errors  re- 
lied upon,  and  is  one  of  the  important,  probably  the  most  im- 
portant, questions  raised  by  this  appeal,  and  a  matter  upon 
which  this  court  has  never  been  called  upon  to  pass.  Different 
courts  have  made  different  rulings  upon  this  question,  some 
permitting  comparison  by  the  jury  or  by  experts  of  the  writing 
already  in  the  case  and  pertinent  to  the  other  issues  involved, 
while  in  other  cases  such  comparisons  have  not  been  permitted 
at  all;  while  other  courts  of  equal  standing  have  taken  the 
broad  ground  that  writings  either  admitted  to  be  genuine,  or 
proved  to  be  may  be  admitted  as  evidence  for  the  sole  purpose 
of  comparison  with  the  disputed  writing.     (See  Code  Civ.  Proc., 
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8CC.  1870,  subd.  9;  Greenleaf  on  Evidence,  p.  727,  sec.  581  > 
Calkins  v.  State,  14  Ohio  St.  222;  Baker  v.  Haines,  6  Whait. 
(Pa.  St)  284,  36  Am.  Dec.  224;  Moody  v.  Rowell,  17  Pick. 
490,  28  Am.  Dec.  317;  Depue  v.  Place,  7  Pa.  St  430;  TravU 
V.  Brown,  43  Pa.  St  16,  82  Am.  Dec.  540.)  The  evils  that 
may  be  suggested  as  likely  to  arise  from  the  selection  of  particu* 
lar  writings  for  the  purposes  of  comparison  may  be  left,  as  all 
unfair  or  misleading  evidence  must  be,  to  be  corrected  by  other 
evidence  and  by  the  intelligent  judgment  of  the  court  or  jury* 
In  our  opinion,  such  evidence  is  conducive  to  the  intelligent 
ascertaining  of  the  truth,  and  the  receiving  of  it  in  this  case  wa» 
not  error.  {Tyler  v.  Todd,  38  Conn.  218 ;  Staie  v.  Hastings,  5a 
N.  H.  452;  Adam  v.  Field,  21  Vt  526;  State  v.  Ward,  39  Vt. 
225;  Farmers"  Bank  v.  Whitehill,  10  Serg.  &  E,  110;  Travis  v^ 
Brown,  43  Pa.  St.  9,  82  Am.  Dec.  540;  Chance  v.  Indianapolis 
&  W,  0.  R.  Co.,  32  Ind.  472;  Macomber  v.  Scott,  10  Kan.  335; 
Wilson  V.  Beauchamp,  50  Miss.  24;  Benedict  v.  Flanigan,  1ft 
S.  C.  506,  44  Am.  Dec.  583;  Rom^in  v.  Plunket,  2  McCord,  518; 
Bennett  v.  Mathewes,  5  S.  C.  478;  McCorkle  v.  Binns,  5  6inn» 
340,  6  Am.  Dec.  420;  Bafcer  v.  Haines,  6  Whart.  284,  36  Am. 
Dec.  224;  Vickroy  v.  Skilley,  14  Serg.  &  E.  372;  CaJlan  v.  Gay- 
lord,  3  Watts,  321 ;  Lodge  v,  Phipher,  11  Serg.  &  E.  333 ;  Farm-- 
ers'  Bank  v.  Whitehill,  10  Serg.  &  B.  110;  Bank  of  Pennsylvania 
V.  Jacobs,  1  Penr.  &  W.  161;  Depue  v.  Place,  7  Pa.  St  428; 
Homer  v,  WalUs,  11  Mass.  309,  6  Am.  Dec.  169;  Richardson  v. 
Newcomb,  21  Pick.  317;  Commonwealth  v.  Eastman,  1  Cush. 
218,  48  Am.  Dec.  B96;Jewett  v.  Draper,  6  Allen,  435;  McKeone 
V,  Barnes,  106  Mass.  344 ;  Commonwealth  v.  Coe,  115  Mass.  504 ; 
Costelo  V.  Crowell,  139  Mass.  590,  2  N.  E.  698;  Lyon  v.  Lyman, 
9  Conn.  55 ;  Ort  v.  Fowler,  31  Kan.  478,  47  Am.  Eep.  601,  2 
Pae.  580 ;  Holmberg  v.  Johnson,  45  Kan.  197,  25  Pac.  575 ; 
Gilmore  v.  Swisher,  59  Kan.  172,  52  Pac.  426;  Wilson  v.  Beaur 
champ,  50  Miss.  24;  Oarvin  v.  Stat^,  52  Miss.  207;  Calkins  v. 
State,  14  Ohio  St  222;  JToorw  v.  State,  36  Ohio  St  195;  Tucker 
V.  Kellogg,  8  Utah,  11,  28  Pac.  870;  Moore  v.  Palmer,  14  Wash. 
134,  44  Pac.  142;  Hanriott  v.  Sherwood,  82  Va.  1;  Tunstall  v. 
Cobb,  109  N.  C.  316,  14  S.  E.  28;  Stale  v.  Noe,  119  N.  C.  849, 
25  S.  E.  812.)     The  rule  in  force  in  some  of  the  states,  and 
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upheld  by  their  courts,  apparently  for  no  other  reason  than  that 
two  hundred  years  ago  the  English  courts,  surrounded  by  entirely 
different  conditions  from  those  now  prevailing  in  all  civilized 
countries,  had  so  decided,  cannot  be  successfully  maintained  upon 
any  theory  which  takes  into  consideration  either  ordinary  justice 
or  common  sense.  The  statute  of  1854  was  forced  upon  parlia* 
ment  by  reason  of  the  English  people  having  reached  a  point 
of  civilization  and  enlightenment  that  precluded  their  longer 
being  bounded  in  this  regard  by  the  narrow  and  unjust  rulings 
in  this  regard  of  many  of  their  higher  courts.  The  new  era. 
inaugurated  in  the  judicial  procedure  of  the  nation  was  hailed 
with  delight  by  the  highest  judicial  officers,  as  will  be  plainly 
observed  by  a  reading  of  the  various  decisions  interpreting 
the  new  statute  rendered  shortly  after  its  passage;  not  only  wa9 
the  change  welcomed  by  the  courts  and  the  people,  but  the  text- 
book writers  as  well  loudly  acclaimed  the  benefits  and  justice 
of  the  change.  The  technical  rule  of  the  common  law,  which 
was  certainly  not  based  on  common  sense,  and  which  was  directly 
opposed  to  tiie  practice  of  our  ecclesiastical  courts,  of  our  courts 
in  India,  of  the  French  court,  and  of  the  courts  of  many  of 
the  most  enlightened  states  of  America  was,  happily  for  the 
administration  of  justice,  abrogated  by  the  legislature  in  the 
year  just  named,  so  far  at  least  as  related  to  trials  at  nisi  prvas, 
(Cited  in  Tome  v.  ParJcersburg  Ry.  Co,,  39  Md.  36, 17  Am.  Bep, 
561;  1  Wharton  on  Evidence,  717,  and  note;  1  Best  on  Evi- 
dence,  459;  7  Starkie  on  Evidence,  7th  Am.  ed.,  716.) 

AILSHIE,  J. — ^The  defendant  in  this  case  was  informed 
against  by  the  prosecuting  attorney  in  and  for  Fremont  county, 
and  charged  with  the  offense  of  grand  larceny,  committed  by 
the  defendant  stbaling  one  horse.  A  change  of  venue  was 
granted  to  the  defendant  and  the  trial  was  had  in  Bingham 
county  at  the  February,  1904,  term  of  the  district  court  therein, 
and  the  defendant  was  convicted  and  sentenced  to  serve  a  term 
of  five  years  in  the  state  penitentiary.  He  moved  for  a  new 
trial  and  the  motion  was  denied,  and  he  thereupon  appealed 
from  the  judgment  and  the  order  denying  his  motion  for  a  new 
triaL 
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The  principal  contention  urged  by  appellant  in  this  court 
is  that  the  evidence  was  insufiBcient  to  justify  the  verdict  of 
the  jury,  and  that  there  was  no  evidence  to  warrant  the  same. 
We  have  carefully  examined  all  the  evidence  contained  in  the 
transcript  and  shall  recite  the  material  facts  testified  to  by  each 
witness  in  the  case. 

The  prosecuting  witness,  George  E.  Little,  was  called  and 
examined  on  the  part  of  the  state,  and  testified  that  he  was  the 
owner  of  the  horse  in  question ;  that  he  had  owned  him  for  sev- 
eral years,  and  had  never  sold  him  or  otherwise  disposed  of  him 
end  never  authorized  anyone  to  take  him,  and  that  he  was  run- 
ning on  the  range  near  his  place  of  residence  in  the  month  of 
June,  1903. 

Samuel  Harrop  was  next  called  and  testified  that  he  was 
sheriff  of  Fremont  coimty  at  the  time  of  defendant's  arrest,  and 
as  such  sheriff  arrested  defendant  on  the  charge  of  larceny  of 
this  animal;  that  the  arrest  was  made  by  him  at  Si  Anthony 
on  the  fifteenth  or  sixteenth  day  of  July,  1903 ;  that  he  took  the 
horse  from  the  possession  of  the  defendant  at  that  time.  He 
also  testified  that  he  had  previously  seen  the  defendant  riding 
the  horse  about  the  city  of  St.  Anthony,  and  especially  on  the 
fourth  day  of  July,  1903,  when  there  was  a  large  number  of 
people  in  St.  Anthony,  he  saw  the  defendant  riding  the  horse 
about  the  city  and  over  the  grounds  where  the  celebration  was 
being  held :  that  he  talked  with  the  defendant  on  that  day  about 
the  horse  being  a  nice  little  horse  and  discussed  the  brand  with 
hiift;  said  the  defendant  told  him  the  horse  had  the  three  bar 
brand  on  him,  and  says  he  might  have  talked  some  with  the  de- 
fendant about  buying  the  horse ;  that  he  was  wanting  to  buy  a 
horse  at  that  time.  The  sheriff  also  testified  that  at  the  time 
he  arrested  the  defendant  and  took  the  horse  that  defendant 
told  him  that  a  fellow  had  written  him  and  asked  him  to  take  up 
a  brown  horse  for  him  and  he  had  done  so,  and  this  was  the 
horse  he  had  taken  up. 

Ferry  Little,  a  son  of  the  prosecuting  witness,  testified  that 
he  was  acquainted  with  the  horse  taken  from  the  defendant; 
that  he  belonged  to  his  father,  George  Little,  and  that  the 
horse  was  on  the  range  in  the  early  part  of  June.     Further 


Digitized  by  VjOOQIC 


March,  1905.]  State  v.  Seymoub.  705 

Opinion   of  the  Court — Ailshie,  J. 

testifying,  he  said :  "I  saw  him  [the  defendant]  ahout  the  13th 
of  Jidy,  1903,  at  St.  Anthony,  and  I  asked  him  if  he  had  seen 
a  little  brown  horse  branded  three  bars  on  the  left  shoulder, 
during  his  rides,  and  he  said  no,  he  hadnH  noticed  him,  and 
described  some  other  horses  that  the  horse  was  running  with, 
and  he  said  he  had  seen  those  and  had  them  in  a  corral  and 
turned  them  out,  I  believe,  with  the  exception  of  one  brown 
horse;  this  horse  I  speak  of  was  a  brown  horse;  had  one  ear 
lopped.  I  believe  Mr.  Seymour  spoke  of  keeping  this  horse 
in  the  bam  and  fixing  his  ear.  He  said  if  he  should  see  the 
horse  I  was  inquiring  about  he  would  either  send  the  horse  to 
me  or  let  me  know  about  it  I  told  him  of  the  three  bar  brand 
on  the  horse.*^  The  witness  further  testified  that  the  three 
bar  brand  was  a  plain  brand  and  could  readily  be  seen,  and 
that  that  brand  was  on  this  particular  horse.  That  after  the 
arrest  of  the  defendant,  the  witness  went  to  the  county  stables 
in  St.  Anthony  and  got  the  horse,  and  found  his  f oretop  roached 
and  his  tail  trimmed,  and  that  he  had  two  shoes  on  his  front 
feet;  that  he  had  no  shoes  on  him  when  he  was  turned  out  on 
the  range.  On  cross-examination,  the  witness  said:  ^T.  didn't 
mention  the  lazy  JH  brand  on  the  horse;  I  didn't  know  the 
brand  was  on  the  horse  at  that  time;  the  first  time  I  noticed 
it  was  when  I  saw  the  horse  in  the  county  stable.  Have  known 
the  horse  four  or  five  years.''  Witness  further  testified  that 
the  country  was  open  and  unfenced  for  fifteen  or  twenty  miles 
around  the  place  where  his  father  lived,  and  that  the  horse 
could  have  gotten  out  in  almost  any  direction. 

Ed.  S.  Little  testified  that  he  saw  the  defendant  in  St.  An- 
thony after  he  was  arrested;  saw  him  at  the  county  bam  in 
St.  Anthony;  he  called  me  down  and  said  he  wanted  to  have  a 
talk  with  me ;  said  he  would  like  to  fix  this  matter  up  and  didn't 
want  any  trouble  over  it,  and  I  said  the  horse  didn't  belong  to 
mc,  it  belonged  to  my  father,  and  he  would  have  to  fix  it  up 
with  him,  and  he  said  Ferry  had  inquired  for  the  horse,  and  it 
looked  like  he  had  told  Ferry  a  damned  lie  about  the  horse  be- 
cause he  didn't  notice  the  brand  on  him,  the  three  bars  on  the 
shoulder,  that  is  Seymour  didn't  notice  the  brand."  On  cross- 
examination  the  witness  said  this  conversation  took  place  im- 
Idaho,  Vol.   10-45 
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mediately  after  tiie  defendant's  arrest.  On  ledirect  examina- 
tion the  witness  said:  '1  am  referring  to  the  little  brown  horse, 
branded  three  bars  on  the  left  shoulder  and  a  very  dim,  lazy 
JH  on  the  left  thigh,  it  being  the  horse  in  question  in  this  case/' 
The  foregoing  constitutes  all  the  evidence  on  the  part  of  the 
state,  with  the  possible  exception  of  some  minor  and  immate- 
rial matters.  After  the  state  rested,  the  defendant,  Emery  Sey- 
mour, went  on  the  stand  and  testified  that  he  was  acquainted 
with  the  horse  in  question  and  that  the  horse  was  branded  JH 
on  the  left  thigh  and  three  bars  on  the  left  shoulder,  and  that 
he  had  known  him  for  six  or  seven  years;  that  his  brother  owned 
the  horse  when  he  first  knew  him  and  traded  him  to  Arch.  Kim- 
ball. Continuing  he  says:  'T  had  the  horse  in  my  possession 
about  the  15th  or  16th  of  July,  1903;  I  received  an  order  for 
the  horse  from  Bob  Birch  to  get  him  at  the  Seymour  ranch, 
three  miles  north  of  Driggs,  Teton  Basin;  Birch  was  riding 
for  me  at  the  time,  and  on  that  particular  day  he  was  herding 
horses  that  he  had  gathered.*'  The  witness  then  testified  that 
after  receiving  the  order  he  had  started  to  St.  Anthony  with 
some  horses,  and  after  crossing  the  Teton  river,  he  came  across 
this  particular  horse  for  which  he  had  received  the  order,  and 
that  he  threw  him  in  the  bunch  and  took  him  on  to  St.  Anthony  ; 
that  he  found  him  about  three  miles  from  George  Little's  place 
and  across  the  Teton  river  from  the  Little  place;  that  he  was 
with  other  horses;  that  they  corraled  the  horses  and  took  this 
particular  horse  out  of  the  bunch;  that  he  kept  the  horse  up 
for  sometime  after  taking  him  to  St.  Anthony  and  used  him 
as  a  hack  horse  to  ride  around  town  and  drive  up  the  cattle,  and 
later  turned  him  in  the  pasture  near  town,  along  one  side  of 
which  ran  the  public  highway.  Continuing  he  says:  *T[  rode 
him  aroimd  town,  what  riding  I  had  to  do  around  town;  drove 
cows  to  pasture,  rode  him  on  the  4th  of  July,  and  kept  him  to 
drive  the  cows  to  the  pasture  with;  kept  him  up  for  a  saddle 
horse.  Birch  worked  for  me  perhaps  six  weeks.  Birch  trimmed 
his  tail  and  cut  his  foretop  one  day  while  I  was  away.  I  had 
him  shod.  The  streets  are  very  hard  here.  He  had  been  run- 
ning out  and  was  a  litle  sore-footed;  I  didn't  think  Kimball 
would  want  the  horses  ridden  without  if    Here  the  witness 
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produced  the  order  which  he  had  received  through  Birch  from 
Kimball,  and  the  same  was  identified  and  marked  defendant" a 
exhibit  "V  and  is  as  follows: 

''Victor,  Jnne  27,  1903. 
"Trapper,  Dear  Sir:  Will  you  git  up  the  little  brown  horse 
fore  me  and  take  care  of  it,  the  one  branded  H  on  thL    I  think 
he  is  running  down  around  the  boys  somewhere. 
'TTour  friend, 

"ARCHIE  E.  KIMBALIa"* 


«/ 


Speaking  of  this  order  the  witness  said :  ''This  is  the  order 
Birch  gave  me  from  Kimball  to  get  the  horse.  It  is  the  same 
order  and  I  recognize  it  as  such;  recognize  the  handwriting;  it 
is  Arch.  KimbalPs  handwriting;  the  same  Arch.  Kimball  that 
formerly  owned  the  horse,  and  to  whom  my  brother  traded  it; 
I  didn't  know  of  Kimball  ever  having  sold  or  traded  the  horse. 
I  am  usually  known  by  the  name  of  Trapper.  In  accordance 
with  this  order  I  took  the  horse  into  my  possession  to  hold  for 
Kimball.  I  had  a  conversation  with  the  sheriflf,  Samuel  Har- 
rop,  in  St.  Anthony  on  the  4th  of  July  in  regard  to  this  horse ; 
it  took  place  on  the  ball  grounds  right  close  to  the  back  stop. 
There  was  probably  four  or  five  hundred  people  around  there. 
He  spoke  about  the  horse  being  a  very  pretty  little  horse,  and 
spoke  about  buying  him  and  asked  me  if  I  would  sell  him,  and 
I  told  him  that  I  had  no  right  to  sell  the  horse,  that  it*  didn't 
belong  to  me.  I  don't  remember  anything  being  said  about 
the  brand  in  that  conversation ;  if  there  was  I  didn't  understandt 
it."  The  defendant  further  testified  that  he  supposed  the. 
horse  belonged  to  Kimball  and  tiiat  he  had  taken  him  up  oi\ 
Kimball's  order  and  that  he  had  written  to  Kimball's  brother 
and  told  him  the  first  time  he  saw  him  to  tell  him  that  he  had 
taken  up  the  horse.  Says  that  he  remembers  the  conversation 
with  Little  in  which  he  asked  him  about  the  horse,  but  tliat 
he  had  never  noticed  any  brand  on  this  horse,  except  the  lazy 
JH,  and  that  his  recollection  is  that  Little  asked  about  a  lit- 
tle black  horse;  that  he,  the  defendant,  owned  several  hundred 
head  of  horses,  and  believing  that  this  horse  belonged  to  Kim- 
ball he  never  thought  of  Little  referring  to  this  animal.  He 
then  refers  to  some  of  the  conversations  about  which  the  wit-^ 
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nesses  for  the  state  had  testified^  none  of  which  seem  to  con- 
tain any  material  facts.  He  further  testifies  that  he  never  saw 
Kimball  after  receiving  the  order  for  the  horse  nntil  the  day 
he  was  arrested  when  Kimball  came  to  St.  Anthony,  and  de- 
fendant saw  him  about  the  time  he  was  arrested. 

Archie  B.  Kimball  was  next  called  and  testified,  on  the  part 
of  defendant,  that  he  resided  at  Victor,  Bingham  connty,  and 
had  lived  there  nine  years ;  was  a  farmer  and  engaged  in  the 
cattle  business,  and  that  he  was  at  one  time  the  owner  of  the 
horse  which  had  been  taken  from  the  defendant,  and  that  he 
had  purchased  the  horse  from  Ed.  Seymour,  a  brother  of  tiie 
defendant,  in  the  fall  of  1896,  and  some  two  years  afterward' 
sold  him  to  one  Harkness;  that  he  had  received  a  letter  from 
his  brother  in  law.  Jack  Edmiston,  requesting  him  to  take  up 
this  particular  horse,  stating  that  he,  Edmiston,  was  the  owner 
of  the  horse,  and  that  the  horse  had  gotten  away  from  him 
somewhere  in  the  Teton  Basin;  and  that  after  receiving  this 
letter  from  Edmiston  he  was  riding  one  day  on  the  range  look- 
ing for  horses  and  passed  Seymour^s  place,  and  stopped  and 
inquired  for  Seymour,  and  found  that  he  was  not  at  home,  but 
met  Birch  at  the  place,  who  was  then  working  for  Seymour,  and 
he  went  into  the  house  and  wrote  the  order,  defendant's  ex- 
hibit '*1,*'  and  left  it  with  Birch  and  requested  him  to  deliver 
it  to  Seymour  when  he  returned  home;  that  Seymour  was  fre- 
quently called  ^Trapper,**  and  that  that  was  the  reason  why 
he  addressed  him  as  he  did.  Kimball  identified  the  handwrit- 
ing of  defendants  exhibit  "1,**  and  testified  to  writing  the 
order  and  that  he  didn't  see  Seymour  from  that  time  until  the 
day  of  his  arrest,  and  had  no  communication  with  him  in  the 
meantime.  The  letter  from  Edmiston  to  Kimball  was  identi- 
fied by  the  witness,  marked  defendant's  exhibit  "2,"  and  intro- 
duced in  evidence,  and  is  as  follows: 

'Wilson,  Wyo.,  June  3d,  1903. 
'T)ear  Brother  Arch:  Will  you  git  that  little  brown  horse 
that  you  oned  fore  me.    1  brot  it  down  to  the  north  end  of  the 
Basin,  and  he  got  away  from  me  as  soon  as  I  got  home  with 
him.  From  your  brother, 

^'JACK  EDMISTON.'^ 
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Witness  testified  that  the  exhibit  was  received  by  him  through 
the  mail^  and  was  in  the  same  condition  that  it  was  in  when 
he  received  it. 

R.  A.  Birch,  the  next  witness  for  the  defendant,  testified  to 
being  at  Seymour^s  place  in  June,  1903,  at  work  for  Seymour, 
when  Kimball  came  to  the  place  and  had  a  talk  with  him 
about  Seymour's  whereabouts  and  inquired  concerning  this  par- 
ticular horse,  and  wanted  Seymour  to  take  him  up  if  he  found 
him,  and  finally  went  into  the  house  and  wrote  the  order,  de- 
fendant's exhibit  **1,''  which  he  left  with  Birch  to  be  given 
to  Seymour,  and  that  he  delivered  the  order  to  the  defendant 
when  he  returned  home.  That  thereafter,  and  in  the  latter  part 
of  June,  the  witness  and  defendant  were  riding  in  the  Teton 
Basin  and  found  this  horse  and  took  him  up  and  brought  him 
to  St.  Anthony  with  their  other  horses;  that  he  was  kept  in 
the  town  of  St.  Anthony  for  some  time,  and  then  in  the  pasture 
close  by  and  that  they  rode  him  and  used  him  about  town,  and 
that  Sejonour  never  claimed  to  own  the  horse  and  had  all  the 
time  represented  that  he  belonged  to  Kimball.  He  also  said 
that  he  reached  the  horse's  foretop  and  clipped  his  tail  as  he 
was  in  the  habit  of  doing  with  other  horses. 

William  Jerrard,  a  farmer  living  near  Chester,  in  Fremont 
county,  testified  to  being  present  in  St.  Anthony  on  the  day  of 
defendant's  arrest  and  hearing  the  conversation  between  Ferry 
Little  and  the  defendant,  and  that  Little  asked  the  defendant 
if  he  had  seen  a  little  black  horse  running  with  a  brown-eared 
horse  on  the  range,  and  that  the  defendant  told  him  he  had  not, 
and  then  related  a  general  conversation  which  took  place  be- 
tween the  parties  concerning  the  horse  which  Little  was  in- 
quiring about. 

Charles  Coxsen,  a  liveryman  at  St.  Anthony,  testified  that 
he  had  seen  the  defendant  with  this  horse  several  times  about 
town,  and  that  he  had  examined  the  horse  and  talked  to  the 
defendant  about  buying  the  horse  from  him;  that  the  defend- 
ant declined  to  sell  him  and  stated  to  him  that  he  was  not  the 
owner  of  the  horse,  and  had  no  right  to  sell  him,  but  that  he 
belonged  to  Kimball. 
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R.  A.  Osbom,  a  rancher,  residing  at  St.  Anthony,  testified 
to  seeing  Se3rmoiir  with  the  horse  several  times  and  seeing  him 
riding  it,  and  to  having  tried  to  buy  the  horse  from  Seymour, 
and  that  the  defendant  declined  to  do  so,  and  stated  that  the 
horse  did  not  belong  to  him,  but  belonged  to  EimbaU. 

Alonzo  Daw,  a  rancher  living  near  St.  Anthony,  testified  to 
substantially  the  same  as  Coxsen  and  Osbom,  that  the  defend- 
ant had  stated  to  him  the  horse  didn't  belong  to  him,  but  be- 
longed to. Arch.  Kimball. 

The  foregoing  constitutes  the  material  facts,  produced  by  the 
defendant  in  his  defense.  The  state  thereupon  produced  one 
E.  D.  Jones  as  a  witness  on  rebuttal,  the  substance  of  whose 
testimony  was  that  he  was  acquainted  with  John  Edmiston,  and 
that  he  had  seen  him  write  his  name;  that  he  had  a  biU  of 
sale  for  an  animal  which  Edmiston  had  sold  to  the  Victor 
Mercantile  Company  on  July  7,  1903.  After  identifying  the 
signature  as  being  that  of  Edmiston,  the  state  offered  the  docu- 
ment, being  plaintiff's  exhibit  ^^A,''  in  evidence  as  an  exemplar, 
for  the  purpose  of  enabling  the  jury  to  compare  the  signature 
of  Edmiston  as  contained  on  defendant's  exhibit  "2"  with  Ed- 
miston's  signature  as  contained  on  this  exemplar,  plaintiff's 
exhibit  "A."  The  defendant  objected  to  the  introduction  of 
this  exhibit,  and  the  objection  was  overruled  by  the  court,  and 
the  exhibit  was  introduced  and  was  admitted  in  evidence,  and 
allowed  to  go  to  the  jury  for  the  purpose  of  comparison  of 
handwriting. 

It  will  be  seen  from  the  foregoing  testimony  as  given  by  the 
witnesses  that  the  only  incriminating  fact  of  any  consequence 
produced  by  the  state  against  the  defendant  was  that  the  ani- 
mal was  found  in  his  possession,  and  that  it  was  the  property 
of  the  prosecuting  witness.  Little,  and  not  the  property  of  the 
defendant.  It  will  also  be  observed  that  the  defendant  never 
at  any  time  is  shown  to  have  claimed  the  property  as  his  own 
or  to  having  any  right  to  the  property,  other  than  under  and 
by  authority  of  this  order  received  from  Arch.  Kimball.  There 
is  absolutely  no  conflict  of  evidence  in  this  case  upon  any  of 
the  material  issues.  The  defendant  admits  having  possession 
of  the  property  and  that  it  was  not  his  own.     He  shows  that 
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he  took  fhe  property  in  good  faith^  or  apparently  bo  at  least, 
and  under  and  by  authority  of  an  order  from  one  whom  he  sup- 
posed to  be  the  owner  of  the  property;  that  when  approached 
by  persons  who  wanted  to  buy  the  horse  he  told  them  that 
he  was  not  the  owner  of  the  horse  and  had  no  right  to  sell  him, 
and  that  the  horse  belonged  to  Kimball.  A  careful  examina- 
tion of  this  record  convinces  us  that  the  defendant  must  have 
been  convicted  upon  the  strength  of  plaintiflPs  exhibit  *'A/'  and 
on  the  theory  that  the  signature  to  this  exhibit  is  not  the  sam^ 
as  the  signature  to  defendants  exhibit  "2/'  which  Kimball 
claims  to  have  received  through  the  mail  from  Edmiston.  The 
two  signatures  may  or  may  not  have  been  written  by  the  same 
person,  but  whether  they  were  or  not,  that  fact  cannot  be  ma- 
terial in  establishing  the  guilt  of  the  defendant.  That  would 
have  become  a  proper  subject  of  inquiry  had  they  been  trying 
Kimball  for  the  larceny  of  this  animal  and  he  had  produced 
the  letter,  defendants  exhibit  "2"  as  a  justification  for  the 
taking,  but  upon  this  trial  of  Seymour,  such  evidence  was  im- 
material, unless  the  state  could  show  defendant's  knowledge 
of  the  existence  and  fictitious  character  of  the  letter. 

In  this  court  some  importance  has  been  attached  to  the  fact 
that  Kimball  at  one  place  in  his  testimony  said  he  received 
the  letter,  defendant's  exhibit  "2,*'  about  the  3d  or  4th  of  July, 
which  was  after  the  date  of  defendant's  taking  the  horse.  The 
letter  bears  date  ^'June  3d,"  and  at  another  place  in  the  wit- 
ness' testimony  he  states  that  he  received  the  letter  soon  after 
it  was  written.  There  is  no  evidence  as  to  when  it  was  writ- 
ten, except  the  date  it  bears.  Again,  it  appears  that  the  wit- 
ness wrote  the  order,  defendant's  exhibit  *%^^  after  receiving  the 
letter  of  June  3d,  and  it  is  undisputed  that  the  order  was  de- 
livered in  June.  It  is  therefore  clear  to  my  mind  that  the 
matter  of  this  date  is  a  mistake,  either  in  making  up  the  rec- 
ord or  in  the  witness  giving  the  name  of  the  month.  At  any 
rate,  it  does  not  appear  from  the  record  that  any  importance 
was  placed  on  this  date  in  the  trial  court,  as  the  witness'  at- 
tention does  not  appear  to  have  been  called  to  this  fact  by  cross- 
examination  or  otherwise.  It  could  make  no  difference,  how- 
ever, to  the  defendant  whether  Kimball  had  received  instruc- 
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tions  from  anyone  to  take  up  this  horse  or  not,  if  he  represented 
to  the  defendant  that  he  had  a  right  to  the  possession  of  the 
animal  and  instructed  and  ordered  the  defendant  to  take  him 
np,  and  the  defendant  did  so  in  good  faith  and  never  assumed 
to  own  the  horse  himself.  These  facts  were  sufficient  to  es- 
tablish a  want  of  criminal  intent  on  the  part  of  the  defendant 
in  the  taking,  and  would  therefore  make  his  acts  fall  short 
of  larceny.  The  defendant's  explanation  of  his  possession  was 
reasonable  and  fair,  and  amply  corroborated  and  uncontradicted 
in  every  respect,  and  should  not  have  been  disregarded.  The  un- 
disputed evidence  in  this  case  is  not  only  entirely  consistent 
with  defendant's  innocence,  but  inconsistent  with  his  guilt,  and 
if  the  settled  rules  of  law  uniformly  recognized  in  the  trial 
of  criminal  cases  are  to  be  applied  in  this  case,  it  becomes  our 
duty  to  so  declare  and  grant  the  defendant  a  new  trial.  In  State 
V.  Nesbit,  4  Idaho,  548,  43  Pac.  69,  this  court,  speaking  through 
Mr.  Justice  Sullivan,  said:  '^Conceding  that  there  is  circum- 
stantial evidence  against  defendant  tending  to  establish  hia 
guilt,  those  circumstances  can  be  and  are  as  reasonably  explained 
on  other  hypotheses  than  that  of  defendant's  guilt  or  as  per- 
fectly consistent  with  defendant's  innocence,  and  for  that  rea- 
son a  new  trial  should  have  been  granted."  To  the  same  ef- 
fect, see  State  v.  Mason,  4  Idaho,  543,  43  Pac.  63;  State  v. 
Crump,  5  Idaho,  166,  47  Pac.  814;  State  v.  Seymour,  7  Idaho, 
267,  61  Pac.  1033 ;  State  v.  Marquardsen,  7  Idaho,  352,  62  Pac. 
1034;  State  v.  Seymour,  7  Idaho,  548,  63  Pac.  1036. 

There  is  only  one  other  assignment  of  error  which  requires 
our  consideration,  and  that  is  as  to  the  admissibility  of  plain- 
tiflPs  exhibit  "A,'*  which  was  admitted  in  evidence  for  the  pur- 
pose of  comparison  of  handwriting.  On  this  question  counsel 
for  the  respective  parties  have  furnished  us  exhaustive  briefs 
containing  a  great  array  of  authorities.  The  same  question  has 
been  considered  by  this  court  once  before  and  was  there  re- 
solved against  the  contention  now  made  by  the  state.  In  Bane 
V.  Owinn,  7  Idaho,  439,  63  Pac.  634,  this  court  said :  "In  this 
state,  in  an  action  involving  the  genuineness  of  a  signature, 
only  such  papers  as  are  admitted  in  evidence  in  the  case  for 
other  purposes  and  such  as  are  admitted  to  be  genuine  should^ 
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except  in  very  exceptional  cases,  be  admitted  for  the  purpose 
of  comparison/'  It  can  at  once  be  seen  that  this  case  must 
either  be  reversed  on  account  of  the  error  committed  in  the  ad- 
mission of  the  state's  exhibit  *^A"  or  the  case  of  Bane  v.  Gwinn 
must  be  overruled. 

After  an  examination  of  the  various  authorities  on  this  sub* 
ject  we  are  not  inclined  to  depart  in  any  material  respect  from 
the  rule  as  announced  in  Bane  v.  Qwinn,  It  seems  to  us  that 
the  correct  rule  which  should  prevail  in  this  state  where  we 
have  no  statute  covering  the  admission  of  such  evidence,  is  stated 
by  Mr.  Greenleaf  at  section  681,  volume.  1  of  his  work  on  Evi- 
dence, fifteenth  edition,  where  he  says :  "But,  with  respect  to  the 
admission  of  papers  irrelevant  to  the  record,  for  the  sole  pur- 
pose of  creating  a  standard  of  comparison  of  handwriting,  the 
American  decisions  are  far  from  being  uniform.  If  it  were 
possible  to  extract  from  the  conflicting  judgments  a  rule,  which 
would  find  support  from  the  majority  of  them,  perhaps  it  would 
be  found  not  to  extend  beyond  this:  that  such  papers  can  be 
offered  in  evidence  to  the  jury  only  when  no  collateral  issue 
can  be  raised  concerning  them ,  which  is  only  where  the  papers 
are  either  conceded  to  be  genuine  or  are  such  as  the  other 
party  is  estopped  to  deny,  or  are  papers  belonging  to  the  wit- 
ness, who  was  himself  previously  acquainted  with  the  party's 
handwriting,  and  who  exhibits  them  in  confirmation  and  ex- 
planation of  his  own  testimony."  To  the  same  effect  see  15 
Am.  ft  Eng.  Ency.  of  Law,  2d  ed.,  268,  notes  and  authorities 
cited. 

We  therefore  conclude  that  the  trial  court  committed  error 
in  the  admission  of  plaintiff's  exhibit  '*A."  It  should  be  further 
observed  in  this  connection  that  the  genuineness  of  the  signature 
of  this  witness  was  not  admitted  by  the  defendant,  and  indeed 
it  does  not  appear  that  either  he  or  any  of  his  witnesses  were 
familiar  with  the  handwriting  of  the  man  Edmiston,  and  he  was 
therefore  not  in  a  position  to  know  anything  as  to  the  genuine- 
ness of  the  signature,  and  as  we  have  before  observed,  it  was 
a  matter  entirely  immaterial  to  the  issues  in  the  case  and  so  for- 
eign and  collateral  to  the  real  issue  that  it  should  have  been 
excluded  for  that  reason  alone. 

The  judgment  will  be  reversed  and  a  new  trial  granted. 
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STOCKSLAGEB,  C.  J.,  Concurring.— I  have  read  the  evi- 
dence in  this  case  and  carefully  considered  the  briefs  of  counsel, 
together  with  all  the  facts  disclosed  by  the  record  with  a  view 
of  sustaining  the  judgment  if  it  could  be  done  under  the  well- 
established  rules  governing  the  trial  of  cases  of  this  character. 
In  my  view  of  the  case  tiie  record  fails  to  show  any  circum- 
stance^ any  fact  or  condition  that  warranted  a  conviction  of  the 
defendant  on  the  charge  of  the  larceny  of  the  horse  in  question. 
The  fact  that  he  repeatedly  disclaimed  ownership  of  the  horse 
and  gave  the  name  of  the  owner  as  he  understood  it;  and  the 
additional  fact  that  he  did  not  in  any  way  try  to  conceal  his  pos- 
session of  the  horse,  but»  to  the  contrary,  rode  him  on  the  streets 
of  St.  Anthony  at  a  time  when  an  unusual  number  of  people 
were  in  the  town;  the  further  fact  that  he  did  not  give  the 
name  of  an  unknown  person  or  stranger  as  the  real  owner  of  the 
horse — are  all  circumstances  going  to  show  that  he  was  in  in- 
nocent possession  of  the  animal.  It  will  not  do  to  say  that  all 
the  parties  who  testified  on  behalf  of  defendant  were  in  collu- 
sion to  steal  a  horse,  defendant  being  the  beneficiary.  Parties 
•charged  with  crime  of  any  kind  have  the  benefit  of  a  presump- 
tion of  innocence  until  the  contrary  is  shown. 

While  I  am  always  in  favor  of  enforcing  the  criminal  laws 
of  the  state,  and  very  much  disinclined  to  disturb  the  verdict  of 
«  jury  and  the  action  of  the  trial  court  in  refusing  to  grant  a  new 
trial,  yet  I  cannot  find  suflBcient  evidence  in  the  record  to  war- 
rant a  conviction  of  the  defendant  on  this  charge. 

SULLIVAN,  J.,  Dissenting. — I  cannot  concur  in  the  conclu- 
sion reached  by  my  associates.  And  although  Mr.  Justice  Ail- 
ehie  in  the  opinion  of  the  majority  of  this  court  has  set  forth 
much  of  the  evidence  in  said  case,  I  shall  of  necessity  have  to 
quote  considerable  of  the  evidence  literally  as  it  appears  in  the 
transcript  in  order  to  show  the  inconsistency  of  the  defendant's 
defense  and  the  conflict  in  the  evidence. 

.  Samuel  Harrop,  sheriff,  testified  that  he  was  acquainted  with 
the  defendant  and  with  the  horse  in  question.  "He  is  a  little 
brown  horse,  branded  with  three  bars  on  the  left  shoulder  and 
Also  JH  on  the  left  thigh I  saw  the  defendant  riding 


Digitized  by  VjOOQIC 


March,  1905.]  State  v.  Seymour.  715 

Opinion  of  the  Court— Sullivan,  J.,  Dissenting. 

the  horse  on  the  fourth  day  of  July  in  St.  Anthony,  Fremont 
county,  Idaho,  and  had  a  conversation  with  him;  I  talked  with 
the  defendant  about  the  horse  and  about  his  being  a  nice  little 
horse,  and  asked  tiim  if  the  brand  on  the  left  shoulder  was 
three  bars  and  he  said  it  was/* 

Ferry  Little  testified :  ^'I  saw  the  defendant  during  the  month 
of  July  and  talked  with  him  about  the  horse ;  I  saw  him  about 
the  13th  of  July,  1903,  at  St  Anthony;  I  asked  him  if  he  had 
seen  a  little  Irown  horse,  branded  three  bars  on  the  left  shoulder, 
during  his  rides,  (uid  he  said  he  had  not  noticed  him,  .  .  •  • 
and  he  said  if  he  had  seen  the  horse  I  was  inquiring  for  he 
would  either  send  the  horse  to  me  or  let  me  know  about  it; 
I  told  him  of  the  three  bar  brand  on  the  horse.  Q.  Did  you 
say  anything  about  the  color  of  the  horse?  A,  Yes,  sir.  Q. 
What  did  you  say  ?  A.  I  asked  him  about  a  brown  horse,  dark 
brown;  the  three  bar  brand  was  a  plain  brand,  and  could  read- 
ily be  seen ;  the  other  was  quite  dim ;  the  horse  was  fat  in  June, 
fat  and  sleek,  short  hair,  just  shed  off;  brands  are  more  easily 
seen  during  that  time  of  year ;  when  I  got  the  horse  from  the 
county  stable  there  was  a  change  in  him;  his  foretop  was 
Toached,  and  his  tail  was  trimmed  out,  and  he  had  two  shoes 
on  his  front  feet;  there  was  no  shoes  on  him  when  we  turned 
him  out;  the  horse  was  turned  over  to  me  by  the  sheriff,  Mr. 
Harrop.*' 

Ed.  S.  Little  testified  he  was  acquainted  with  the  defendant 
and  saw  him  in  St.  Anthony  shortly  after  he  was  arrested. 
^^He  said  Ferry  had  inquired  for  the  horse,  but  it  looked  like  he 
had  told  Ferry  a  damned  lie  about  the  horse,  because  he  didn't 
notice  the  brand  on  him,  the  three  bars  on  the  shoulder  that  is, 
Seymour  had  not  noticed  the  brand." 

Cross-examination:  "This  conversation  was  just  after  Mr. 
Seymour's  arrest  and  before  the  preliminary.  He  didn't  tell 
me  in  that  conversation  who  the  horse  belonged  to  or  how  he 
came  to  have  it," 

Becross-examination :  '^Defendant  didn't  say  at  that  time 
that  Ferry  had  spoken  of  it  as  a  black  horse  and  didn't  mention 
Kimball's  name  in  the  conversation;  I  don't  think  Kimball  was 
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in  town  at  that  time;  nothing  was  said  about  me  seeing  Kim- 
ball, I  swear  positively  to  that;  Mr.  KimhalVs  name  was  not 
mentioned/' 

Emery  Seymour  testified,  on  direct  examination,  as  follows: 
*'Birch  trimmed  his  tail  and  cut  his  foretop  one  day  while  I 
was  away  like  he  did  the  rest  of  the  saddle  horses;  I  had  him 

shod I  had  a  conversation  with  the  sheriff,  Sam  Harrop, 

in  St.  Anthony  on  the  4th  of  July  last  in  regard  to  this  horse. 
....  I  don't  remember  anything  being  said  about  the  brand 
in  the  conversation;  if  there  was  I  didn't  understand  it;  there 
was  a  large  crowd  and  everybody  talking;  I  didn't  at  thai  time 

"know  anything  about  the  horse  being  branded  three  bars 

The  conversation  I  had  with  Ferry  Little I  met  Mr. 

Little  and  he  asked  me  if  I  knew  anything  of  a  little  black 
horse  that  was  running  w^th  a  dock-eared  horse  that  run  on 

Badger  creek I  had  a  conversation  with  Ed.  Little  at 

the  county  bam  in  St.  Anthony  the  day  I  was  arrested.  As 
near  as  I  can  remember  we  were  talking  about  this  horse,  and 
I  told  him  that  Arch,  Kimball  had  told  me  about  the  horse; 
that  he  told  me  to  get  him  for  him,  and  referred  him  to.  Arch. 
Kimball  and  he  didn't  seem  to  care  about  talking  to  me ;  ...  . 
I  didn't  say  to  him  that  I  told  Ferry  Little  a  damned  lie  or 
words  to  that  effect." 

Cross-examination:  "In  the  conversation  with  Ferry  Little 
at  St  Anthony,  Idaho,  he  said  something  about  my  brother  own- 
ing the  horse,  and  I  told  him  my  brother  owned  a  good  many 
horses;  don't  remember  whether  he  said  Kimball  once  owned 
the  horse  or  not;  don't  think  he  did.  He  spoke  about  my  brother 
owning  this  horse,  this  little  black  gelding;  ....  7  got  the 
horse  in  question  about  the  latter  part  of  June;  KimbaU  lived 
at  Victor  during  last  June,  twelve  or  thirteen  miles  from  the 
range;  my  ranch  is  right  north  of  Victor,  and  Ed.  Little's  place 
is  a  little  bit  north  of  my  ranch.  I  took  the  horse  to  St.  An- 
thony because  he  told  us  to  gather  this  horse,  or  get  him,  and 
we  were  coming  down  to  St,  Anthony,  and  I  brought  him  right 
along;  I  wrote  to  Kimball  that  I  had  the  horse.  Q.  Ever  notify 
Kimball  that  you  had  the  horse?  A.  I  wrote  him.  Q.  Did 
you  not  testify  at  the  preliminary  that  you  did  not  notify  him  ? 
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A.  I  donH  think  I  did.  Q.  When  did  you  write  him?  A. 
I  don't  know;  I  wrote  him  sometime  after  I  took  the  horse 
down;  I  remember  now  about  that.  I  wrote  his  brother  at 
Driggs;  told  him  to  tell  Arch,  that  I  got  the  horse  for  him;  I 
had  the  horse  at  St.  Anthony  between  two  and  three  weeks;  I 
don't  think  I  told  any  of  the  Littles  anything  about  the  order; 
I  had  the  order  at  that  time;  but  didn't  mention  the  fact,  but 
told  Ed.  Little  7  got  the  horse  for  Kimball.  Kimball  came 
down  the  very  day  I  was  arrested,  I  don't  think  it  was  an  hour 
before,  and  I  saw  him  about  the  middle  of  the  street,  hut  after 
I  was  arrested  I  told  him  Kimball  was  in  town,  and  he  could 
go  up  and  see  him ;  .  .  .  .  Kimball  never  told  me  in  any  other 
way  than  through  the  order  to  get  the  horse;  .  .  .  .  Q.  You 
say  Bob  Birch  trimmed  out  his  mane  and  tail  after  you  got  him 
down  to  St.  Anthony?  A.  He  trimmed  his  tail  out  and 
clipped  his  foretop  out.  Q.  You  did  not  do  this?  A.  No, 
sir.  Q.  Did  you  not  testify  at  your  preliminary  examination 
that  you  did  do  it?  A,  No,  sir.  Q.  I  will  ask  you  if  in 
response — ^if  that  fhis  was  not  your  testimony?  (Soule,  reading 
from  defendant's  deposition  given  at  the  preliminary.)  *Q. 
Is  not  the  horse  in  question  a  very  dark  brown  or  black?  A. 
Nothing  black  about  him  at  all.  Q.  Did  you  trim  the  foretop 
and  tail  of  the  horse  in  question  ?  A.  Yes,  sir.  It  was  trimmed 
off  while  I  had  him.'  Q.  And  this  is  your  testimony,  is  it  not, 
Mr.  Seymour?  A.  I  don't  know  whether  it  is  or  not.  Q.  I 
will  show  it  to  you — ^here  is  the  question — ^you  may  read  it,  and 
T  will  ask  you  if  this  is  not  your  testimony,  if  this  is  not  your 
signature  to  it?  A.  Yes,  that  is  my  signature.  Q.  There 
is  the  question.  A.  I  don't  know  why  I  should  testify  to 
anything  of  the  kind  at  all.  Q.  You  did  testify  to  this,  did 
you  not?  A.  I  did,  I  guess.  Q.  Where  did  you  do  this? 
Where  did  you  trim  out  his  mane  and  tail,  his  foretop  and 
tail?  A.  It  don't  seem  to  me  that  I  trimmed  it  out  at  all. 
We  always  trim  our  saddle  horse  tails  out  because  they  catch 
in  the  quirt  and  spurs;  they  was  unhandy.  Q.  I  will  read 
some  more:  'Did  you  trim  the  foretop  and  tail  of  the  horse 
in  question?  A.  Yes,  sir.  Q.  When  did  you  do  this? 
A.    Right  here  at  home  in  twon,  on  or  about  the  2d  or  1st  of 
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July/  I  presume  it  was  trimmed  about  that  time;  I  don't 
remember  of  trimming  it  myself.  Q.  Is  not  that  your  testi- 
mony? A.  That^s  what  I  testified  to  there;  I  donH  remem- 
ber of  trimming  the  horse's  tail  or  f oretop ;  have  trimmed  lots 
of  colts  and  like  as  that,  but  as  near  sub  I  can  remember  Mr. 
Birch  done  them,  although  I  might  have  testified  that  I  did 
at  the  preliminary;  ....  when  Kimball  came  to  town  some- 
thing was  said  about  the  horse ;  he  went  down  to  the  store  and 
when  I  saw  him  again  I  was  arrested,  and  the  next  time  T 
saw  him  the  sherifiE  was  with  me;  I  think  that  was  the  first 
time  we  talked  about  the  horse;  he  was  at  the  house  a  very  few 
minutes ;  I  couldn't  say  positively  if  he  spoke  to  me  about  the 
horse  or  not;  I  know  that  he  knew  about  it;  I  knew  where 
Kimball  lived;  I  never  notified  him  in  regard  to  the  horse 
other  than  through  his  brother/* 

Archie  R.  Kimball  testified  as  follows:  *T.  am  acquainted 
with  one  Jack  Edmiston;  he  is  a  brother  in  law  of  mine;  he 
did  reside  at  Wilson,  eighteen  miles  east  of  Victor  in  the  state 
of  Wyoming,  in  the  Jackson  Hole  country.  About  the  Sd  or 
4th  of  July  I  received  through  the  mail  a  letter  from  my  brother 
in  law.  Jack  Edmiston,  in  reference  to  a  horse.  [Witness 
handed  defendant's  exhibit  *'2."]  This  is  the  letter  I  received 
from  Jack  Edmiston;  I  am  not  acquainted  with  his  writing; 
....  I  then  went  back  and  wrote  this  order,  and  asked  Mr. 
Birch  to  hand  it  to  him .  [Witness  handed  defendant's  exhibit 
"1."]  This  is  the  order  I  wrote  on  that  occasion;  this  is  my 
handwriting,  and  it  was  written  at  the  Seymour  house,  and  it 
was  the  one  that  I  gave  to  Mr.  Birch;  I  did  not  at  any  time 
after  that  receive  any  information  with  reference  to  the  horse 
I  was  writing  about,  or  that  the  order  referred  to;  I  have  a 
brother  in  that  section  by  the  name  of  Bay  Kimball.  Q.  You 
may  state  whether  or  not  you  had  any  communication  with 
him  [Bay  Kimball,  witness'  brother]  on  the  subject?  A.  Not 
on  the  horse;  never  mentioned  the  horse  to  me  at  all.  Q.  Did 
he  mention  receiving  any  news  about  the  horse?    A.    No,  sir.'' 

Archie  E.  Kimball,  recalled:  '1  have  not  talked  or  corre- 
sponded with  him  [Jack  Edmiston]  about  this  horse  since  he 
wrote  me  the  letter.    He  left  and  I  never  had  a  chance  to  write 
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him  that  I  found  the  horse  referred  to;  never  wrote  him  that 
1  had  the  horse,  or  that  I  told  Kimball  to  get  the  horse;  I 
told  Seymour;  made  no  effort  to  tell  Edmiston  as  to  what  I 
had  done,  and  have  not  since;  and  didn't  go  to  St.  Anthony  to 
find  ont  about  the  horse;  made  no  effort  to  find  out  whether 
Seymour  had  the  horse  or  not,  and  never  hunted  for  the  horse 
any  longer;  didn't  care  whether  I  got  him  or  not;  I  was  rid- 
ing, looking  out  for  stock,  after  I  gave  the  order;  I  never  both- 
ered my  mind  about  the  horse;  never  inquired  whether  Seymour 
got  him,  cared  nothing  about  it;  I  came  to  St.  Anthony  the 
day  of  the  hearing;  I  met  Seymour  the  day  of  his  arrest  before 
he  was  arrested,  and  talked  a  few  minutes  with  him,  but  said 
nothing  abovi  the  horse;  didn't  mention  it/' 

B.  A.  Birch,  cross-examination:  *TSe  [meaning  Arch.  Kim- 
ball] did  not  say  anything  about  this  horse  being  the  horse 
belonging  to  some  fellow  by  the  name  of  Jack  Edmiston;  .... 
The  only  brand  I  saw  on  the  horse  was  a  lazy  JH  on  the  left 
thigh;  I  didn't  look  for  any  other,  never  saw  any  other  brand 
on  the  horse,  but  I  did  not  examine  the  horse  very  close;  I 
am  not  acquainted  with  the  three  bar  brand;  I  am  not  ac- 
quainted with  the  little  horse;  the  horse  was  in  the  bam  on 
tiie  3d  of  July;  I  never  saw  the  three  bar  brand  on  this  horse; 
I  rode  him  several  times,  and  bridled  and  saddled  him  several 
times;  what  particularly  called  my  attention  to  the  JH  brand 
was  by  seeing  it;  the  horse  was  miming  by  me  when  I  noticed 
the  brand/' 

In  addition  to  the  oral  evidence  there  were  four  exhibits. 
One  is  dated  June  27,  1903,  and  is  the  order  given  by  Kim- 
ball to  the  defendant  requesting  him  to  take  up  and  care  for 
the  horse  in  controversy,  which  letter  is  quoted  in  the  opinion 
of  Mr.  Justice  Ailshie.  Exhibit  "2"  purports  to  be  a  letter 
from  Jack  Edmiston  to  Archie  Kimball,  and  is  also  quoted 
by  Mr.  Justice  Ailshie.  Exhibit  "A"  was  a  bill  of  sale  writ- 
ten by  John  Edmiston  and  introduced  as  an  exemplar.  Ex- 
hibit "4"  was  a  copy  of  exhibit  "1,"  and  was  written  by  the 
witness  Kimball  during  his  examination  as  a  witness  on  the 
preliminary  examination. 
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Seymour's  defense  was  that  he  had  taken  possession  of  said 
horse  on  the  request  of  Kimball  as  set  forth  in  said  exhibit  **1/' 
find  Kimball  testified  that  he  wrote  said  exhibit  "1"  becauae 
of  having  received  said  exhibit  "2/'  that  being  a  request  from 
John  Edmiston  to  said  Kimball  to  take  possession  of  said 
horse.  It  is  contended  by  counsel  for  the  state  that  both  of 
said  exhibits  were  written  by  said  Kimball,  and  were  written 
after  the  defendant  had  taken  possession  of  said  horse.  The 
above  testimony  shows  that  he  took  possession  of  the  horse  on 
or  about  the  twenty-ninth  day  of  June,  1903.  He  found  him  on 
the  range  a  short  distance  from  the  owner's  ranch.  Exhibit  ''A" 
was  shown  to  have  been  written  by  John  Edmiston  and  was  in- 
troduced as  an  exemplar,  and  I  think  it  is  clearly  evident  from 
said  exemplar  and  tiie  two  other  exhibits  that  Kimball  wrote 
both  exhibits  ''1'^  and  "2,''  and  I  think  it  is  clear  that  said 
defense  of  the  defendant  was  clearly  a  fabrication  and  gotten 
up  between  Kimball  and  the  defendant,  and  that  the  jury  were 
fully  justified  in  coming  to   that  conclusion. 

Kimball  testified  that  "about  the  3d  or  4th  of  July  I  re- 
ceived through  the  mail  a  letter  from  my  brother  in  law,  Jack 
Edmiston,  in  reference  to  the  horse.''  Said  letter  was  exhibit 
No.  "2."  How  would  it  be  possible  for  Kimball  to  base  ex- 
hibit "1,"  which  is  dated  June  27,  1903,  on  a  letter  not  re- 
ceived by  him  until  the  third  or  fourth  day  of  July,  1903? 
He  didn't  receive  the  Edmiston  letter  until  six  or  seven  days 
after  exhibit  "1"  was  received,  and  Seymour,  according  to  his 
ovm  testimony,  had  taken  possession  of  the  horse  about  the 
29th  of  June — four  or  five  days  before  Kimball  had  received 
the  Edmiston  letter.  This  circumstance  is  enough  to  brand 
both  letters  as  a  put-up  job,  and  the  jury  no  doubt  so  concluded. 
And  again,  the  sheriff  testified  that  he  saw  the  defendant  rid- 
ing said  horse  on  the  fourth  day  of  July  in  St.  Anthony,  and 
had  a  conversation  with  him  in  regard  to  the  horse  and  asked 
him  at  that  time  if  the  brand  on  the  left  shoulder  was  three 
bars,  and  he  said  it  was.  That  statement  is  half  denied  by 
the  defendant  when  he  testified  that  he  didn't  remember  any- 
thing about  said  brand  being  mentioned  in  the  conversation 
with  the  sheriff,  and  that  he  didn't  know  anything  about  the 
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horse  being  branded  three  bars  at  that  time.  It  is  a  little  re- 
markable that  an  experienced  horseman,  snch  as  the  defendant 
is  shown  to  be,  would  not  notice  a  plain  three  bar  brand  on  the 
left  shoulder  of  an  animal  that  he  had  ridden  a  number  of 
times,  as  the  evidence  shows  he  had  this  horse.  The  evidence 
shows  that  }ie  had  noticed  a  very  dim  lazy  JH  brand  on  the 
left  hip,  and,  as  most  horsemen  mount  a  horse  from  the  left 
side,  to  say  the  least,  it  is  very  remarkable  that  the  defendant  ob- 
served the  very  dim  brand  on  the  left  thigh  and  had  not  seen 
the  very  plain  three  bar  brand  on  the  left  shoulder.  Suffice  it 
to  say  the  sheriff  swears  positively  that  he  asked  the  defendant 
if  the  brand  on  the  left  shoulder  was  three  bars  and  the  de- 
fendant said  it  was.  This  conversation  occurred  on  the  fourth 
day  of  July. 

Perry  Little  testified  that  on  about  the  thirteenth  day  of 
July,  1903,  he  asked  the  defendant  if  he  had  seen  a  little 
brown  horse  branded  three  bars  on  the  left  shoulder,  and  the 
defendant  said  he  had  not  noticed  him,  and  at  that  time  he  had 
this  horse  in  his  possession  in  his  pasture  some  few  miles  from 
St  Anthony.  Little  swears  positively  that  he  told  the  defend- 
ant of  the  three  bar  brand  on  the  horse  and  requested  him  to 
send  the  horse  to  him  or  let  him  know  if  he  had  found  him. 
Little  also  described  the  horses  with  which  the  brown  horse 
was  running.  Defendant  denies  that  Little  ever  asked  him 
about  a  little  brown  horse,  but  swears  he  asked  him  about  a 
little  black  horse.  Isn't  it  a  little  remarkable  that  the  said 
witness.  Little,  would  ask  the  defendant  about  a  little  black 
horse  when  his  father  had  not  lost  a  little  black  horse,  but  had 
lost  a  little  brown  horse  branded  three  bars  on  the  left  shoul- 
der? Could  it  be  possible  that  Little  was  inquiring  about  a 
horse  that  had  not  been  lost?  He  knew  his  father  had  lost 
a  little  brown  horse  with  a  three  bar  brand  on  the  left  shoul- 
der, and  that  was  the  horse  that  he  was  inquiring  about.  Can 
it  be  possible  that  Little  requested  the  defendant  to  keep  an 
eye  out  for  a  horse  that  hadn't  been  lost?  The  jury  evidently 
didn't  believe  the  defendant's  story  about  Little  inquiring  for 
a  horse  different  from  that  which  his  father  had  lost.  It  seems 
to  me  that  one  who  would  believe  that  Little  was  around  in- 
Idaho,  Vol.  10—46 
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quiring  for  a  horse  that  had  not  been  lost  must  be  possessed  of 
an  extraordinary  amount  of  childlike  credulity,  simplicity  and 
faith.  It  might  do  to  tell  such  story  to  the  marines,  but  a  jury 
of  sensible  men  were  warranted  in  disbelieving  such  improbable 
statement. 

And  again,  E.  S.  Little  testified  that  he  had  a^  conversation 
with  the  defendant  shortly  after  he  was  arrested,  and  defendant 
stated  to  witness  that  Ferry,  meaning  Ferry  Little,  the  former 
witness  referred  to,  had  inquired  for  the  horse,  but  it  looked 
like  *Tie  had  told  Ferry  a  damned  lie  about  the  horse,  because 
he  didn't  notice  the  brand  on  him,  the  three  bars  on  the  shoul- 
der.*' The  defendant  also  denies  this  testimony.  The  jury 
evidently  believed  the  testimony  of  said  witness,  as  it  had  a 
right  to  do.  The  defendant  took  this  horse  from  the  range  not 
far  from  Kimball's  ranch,  and  instead  of  sending  him  to  Kim- 
ball, he  took  him  in  an  opposite  direction  from  KirabalFs  ranch 
to  St.  Anthony,  some  forty  miles  from  KimbalFs  ranch.  He 
made  no  effort  by  letter  or  otherwise  to  inform  Kimball  that 
he  had  the  horse,  except  that  he  says  he  wrote  Kimball's  brother. 
Kimball  testified  that  he  saw  his  brother  every  day  or  so,  and 
his  brother  didn't  mention  the  horse  or  the  letter  to  him.  The 
defendant  testified  that  Kimball  knew  he  had  the  horse.  Kim- 
ball testified  that  he  knew  nothing  of  the  kind.  The  defend- 
ant testified  that  he  trimmed  the  horse's  tail  and  mane  and 
reached  his  foretop  and  put  shoes  on  him,  and  admits  in  his 
testimony  that  he  swore  falsely  in  regard  to  the  matter,  aqd 
that  Birch,  a  friend  of  the  defendant's,  did  it.  The  defendant 
testified  that  he  told  the  owner,  Little,  that  he  had  taken  up 
the  horse  for  Kimball.  The  owner  testified  that  he  never  told 
him  anything  of  the  kind.  We  might  go  further  and  show 
other  contradictions,  but  the  above  is  sufficient.  Can  it  be  said 
after  a  careful  examination  of  all  of  the  evidence  in  the  case 
that  there  is  no  substantial  conflict  in  the  testimony  in  this 
case,  or  that  defendant  established  the  fact  that  he  came  into 
possession  of  said  horse  innocently?  I  think  not.  There  is 
substantial  contradiction  and  impeachment  of  the  defendant, 
and  the  jury  was  fully  justified  in  reaching  the  conclusion  that 
the  defendant  was  guilty.     There  were  three  witnesses  procured 
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by  the  defendant  who  testified  under  the  obiection  of  counsel 
for  the  state  that  they  had  a  conversation  with  the  defendant 
in  which  he  stated  to  them  that  he  didn't  own  the  horse,  or  that 
he  purchased  him  from  some  unknown  person.  Said  state- 
ments were  self-serving,  and  the  jury  had  a  perfect  right  to 
so  consider  them.  If  in  this  state  thieves  are  going  to  be 
turned  loose  when  caught  with  recently  stolen  property,  because 
they  have  said  to  some  of  their  pals  or  others,  perhaps,  that 
they  didn't  own  the  horse,  it  would  not  be  much  use  to  attempt 
to  convict  that  class  of  criminals  in  our  courts. 

In  the  opinion  of  the  majority  it  is  held  that  the  admission 
of  the  bill  of  sale  signed  by  Edmiston,  and  admitted  as  an 
exemplar,  was  reversible  error.  I  do  not  so  consider  it.  The 
man  who  saw  Edmiston  write  that  bill  of  sale  appeared  on  the 
stand  and  testified  that  he  saw  him  write  it  and  sign  it.  There 
was  no  contradiction  of  that  testimony.  It  is  stated  in  note 
2,  page  270,  15  American  and  English  Encyclopedia  of  Law, 
as  follows :  "The  danger  of  raising  collateral  issue  is  slight  when 
the  proof  of  the  standard  is  clear.*'  In  the  case  at  bar  the 
proof  of  the  standard  was  clear.  There  was  no  collateral  issue 
raised  as  to  that  fact  or  over  the  said  bill  of  sale.  That  being 
true,  said  exemplar  was  properly  admitted  under  the  exception 
to  the  general  rule  as  laid  down  in  the  majority  opinion.  The 
judgment  should  be  afSrmed. 


(March  10,  1005.) 

SHELBY  V.   FABMERS'   CO-OPERATIVE  DITCH  COM- 
PANY. 
[80  Pac.  222.] 

DrrcH    Companies  — Corporations    or    Persons— How  may  Enforce 
Payment  for  Use  of  Water. 

1.  A  canal  or  ditch  company,  corporation  or  person  owninjf  an<1 
operating  a  canal  or  ditch  in  this  state,  may  require  the  claimants 
of  water  from  snch  canal  or  ditch  to  pay  or  secure  to  be  paid  in 
advance     before  such  canal  or  ditcli  company,  corporation  or  per- 
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son  owning  or  operating  such  ditch  or  canal  can  be  required  to 
furnish  any  water  from  such  ditch  or  canal  to  any  of  the  users 
thereof  for  any  purpose.     (Sees.  Laws    1809,  p.  382,  sec.  19.) 

2.  If  such  canal  or  ditch  company  or  person  fails  to  require 
such  payment  or  security  therefor,  and  does  furnish  any  of  the 
users  of  the  waters  of  such  canal  or  ditch  with  water  for  any 
purpose,  the  remedy  is  by  suit  at  law  to  enforce  such  payment 
and  not  by  rule  or  regulation  refusing  to  furnish  water  until 
such  arrearages  are  paid.  (Rev.  Stats.  1887,  sec.  3203.) 
(Syllabus  by  the  court.) 

APPEAL  from  District  Court  of  Canyon  County.  Honor- 
able George  H.  Stewart,  Judge. 

Action  to  restrain  respondent  from  conveying  three  hundred 
and  twenty  inches  of  water  past  his  headgate  to  which  he  alleges 
title.  Judgment  for  defendant,  from  which  plaintiff  appeals. 
Beyersed. 

Alfred  A.  Fraser,  for  Appellant 

The  court  erred  in  finding  as  a  conclusion  of  law  "that  it  is 
a  reasonable  rule  and  regulation  of  the  company  that,  before 
turning  water  out  to  plaintiff  he  shall  be  required  to  pay  the 
company  his  proportionate  share  of  the  operating  and  maintain- 
ing expenses  of  the  ditch  for  the  previous  irrigating  season.*' 
There  was  no  evidence  introduced  upon  the  trial  of  this  case 
in  the  court  below  which  can  sustain  the  above  finding.  There 
is  no  evidence  introduced  that  the  company  ever  made  such  a 
rule  or  regulation,  and  if  such  a  rule  or  regulation  had  been 
regularly  adopted  by  the  board  of  directors  of  the  corporation  it 
would  be  void,  for  the  reason  that  such  a  rule,  when  adopted  by 
a  company,  must  be  general  in  its  application  and  apply  to  all 
persons  alike.  The  company  is  not  at  liberty  to  single  out  the 
plaintiff  herein  and  pass  a  rule  or  regulation  which  would  apply 
only  in  his  case.  (Owensboro  Oas  Light  Co,  v.  Hilderbrand, 
42  Ky.  Law  Rep.  983,  42  S.  W.  351.)  There  is  no  statute  in 
this  state  granting  to  water  companies  the  right  to  adopt  any 
such  rule  or  regidation.  The  laws  governing  the  distribution 
and  use  of  water  provide  the  remedy  and  the  manner  in  which 
companies  engaged  in  this  business  must  furnish  water  and  col- 
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lect  the  rates  therefor.  (Laws  1899,  Fifth  Sess.,  p.  382,  see.  19 ; 
Bey.  Stats.  1887,  sec.  3203.)  Even  in  case  where  there  is  a  statute 
providing  that  a  company  shall  have  the  right  to  refuse  to  de- 
liver water  until  tiie  past  rent  due  has  heen  paid,  it  has  been 
held  that  this  rule  does  not  apply  when  there  is  a  dispute  as 
to  the  amount  which  is  due  said  corporation  or  company  for 
its  past  services.  {Sickles  v.  Manhattan  Gas  Light  Co., 
64  How.  Pr.  33;  affirmed  in  66  How.  Pr.  304.)  When 
a  dispute  arises  between  the  company  and  a  consumer, 
the  latter  is  entitled  to  have  his  right  investigated  by  the 
courts.  In  such  a  case  an  injunction  will  be  granted  to  pre- 
vent cutting  off  the  supply  of  gas  until  the  cause  is  tried. 
{Wood  V.  Auburn,  87  Me.  287,  32  Atl.  906,  29  L.  E.  A.  376.) 
The  company  is  not  the  sole  judge  of  the  validity  of  the  bill, 
and  cannot  deprive  the  plaintiff  of  his  right  to  resort  to  the 
courts.  {Smith  v.  Gold  &  Stock  Tel  Co.,  42  Hun,  >154;  Sickles 
V.  Manhattan  Gas  Light  Co.,  64  How.  Pr.  35;  Morey  v.  Met- 
ropolitan  Gaslight  Co.,  6  Jones  &  S.  185 ;  State  ex  rel.  Webster 
V.  Nebraska  Telephone  Co.,  17  Neb.  126,  52  Am.  Eep.  405,  22 
N.  W.  237;  American  Water  Works  Co.  v.  State  ex  rel.  Walker, 
46  Neb.  194,  50  Am.  St.  Eep.  610,  30  L.  B.  A.  448,  64  N.  W. 
711 ;  Shepard  v.  Milwaukee  Gaslight  Co.,  6  Wis.  539, 70  Am.  Dec. 
479.)  The  transfer  of  the  property  of  the  Idaho  Irrigating  and 
Colonization  Company  to  the  Farmers^  Co-operative  Ditch  Com- 
pany was  absolutely  void  as  against  public  policy,  and  gave  to 
the  defendant  herein  no  rights  whatever  in  or  to  said  property, 
or  any  part  thereof,  and  no  right  to  collect  rates  from  this 
plaintiff  or  anyone  else  for  the  use  of  water  out  of  said  ditch. 
A  corporation  engaged  in  a  public  or  quasi  public  busiaess 
cannot  transfer  its  property  or  franchises  to  any  other  corpo- 
ration without  an  express  act  of  the  legislature,  authorizing 
such  sale  or  transfer.  This  proposition  is  clearly  maintained 
in  Thomas  v.  Railroad  Co.,  101  IT.  S.  71,  25  L,  ed.  950.  That 
was  the  case  of  a  lease  of  railroad  and  franchise.  The  court 
said,  speaking  through  Mr.  Justice  Miller:  "Where  a  corporar 
tion  like  a  railroad  company  has  granted  to  it  by  charter  a 
franchise  intended  in  large  measure  to  be  exercised  for  the  pub- 
lic good,  the  due  performance  of  those  functions  being  the  con- 
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sideration  of  the  public  grant,  any  contract  which  disables  the 
corporation  from  performing  those  functions — ^which  under- 
takes^ without  the  consent  of  the  state,  to  transfer  to  others 
the  rights  and  powers  conferred  by  the  charter,  and  to  relieve 
the  grantees  of  the  burden  which  it  imposes — ^is  a  violation  of 
the  contract  with  the  state,  and  is  void  as  against  public  policy. 
{Vimlia  Oas  &  Electric  Light  Co.  v.  Sims  et  al.,  104  Cal.  326, 
43  Am.  St  Rep.  105,  37  Pac.  1042;  Central  Transfer  Co.  j. 
Pullman  Palace  Car  Co.,  139  U.  S.  24,  11  Sup.  Ct.  Rep.  478 , 
35  L.  ed.  66 ;  Oregon  By.  &  Nav.  Co.  v.  Oregonian  Ry.  Co.,  130 
II.  S.  1,  9  Sup.  Ct  Rep.  409,  32  L.  ed.  839;  People  v.  Chicago 
Oas  Co.,  130  111.  268,  17  Am.  St.  Rep.  319,  22  N.  E.  798,  8  L. 
B.  A.  497;  Oibls  v.  Oas  Co.,  130  U.  S.  411,  9  Sup.  Ct  Hep. 
663,  32  L.  ed.  986.) 

Smith  ft  Plowhead,  for  Respondent 

We  ask  the  court  to  consider,  in  the  first  place,  the  specifi- 
cations of  error  as  set  forth  in  appellant's  brief,  as  we  contend 
that  under  the  statutes  of  this  state  and  the  decisions  of  this 
court,  the  findings  in  this  case  and  the  judgment  cannot  be 
considered  for  insufficiency  of  the  evidence  to  sustain  the  same, 
for  the  reason  that  appellant  has  not  specified  in  the  transcript 
or  bill  of  exceptions  the  particulars  in  which  the  evidence  is 
insufficient  to  sustain  said  findings.  We  understand  the  rule 
to  be  that,  in  order  for  the  appellate  court  to  review  the  find- 
ings or  judgment  for  insufficiency  of  the  evidence  to  sustain 
the  same,  the  party  specifying  such  insufficiency  must,  in  his 
transcript  or  bill  of  exceptions,  set  forth  the  particulars  in 
which  the  evidence  is  insufficient  to  sustain  such  findings  and 
jucl.ement.  (See  Rev.  Stats.,  sec.  4428;  O'Connor  v.  Van  Hoy 
et  al,  29  Or.  606,  46  Pac.  762;  Snell  v.  Payne,  116  Cal.  218, 
46  Pac.  1069 ;  Warren  v.  Sioddart  et  al,  6  Idaho,  692,  59  Pac. 
640;  In  re  Path's  Estate,  132  Cal.  609,  64  Pac.  995;  HoUisfcr 
V.  State  et  al.,  9  Idaho,  8,  71  Pac.  541.)  Can  the  respond- 
ent reasonably  refuse  said  water  to  said  appellant  until  he  has 
paid  his  proportionate  share  of  the  cost  of  maintaining  and 
operating  said  canal  for  the  previous  season,  or  is  respondent 
left  to  its  legal  remedy  alone  to  collect  unpaid  assessments? 
'A  water  company,  may  make  reasonable  rules  for  the  govem- 
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ment  of  its  customers'  supply  of  water  as  a  penalty  for  viola- 
tion thereof,  when  such  rules  are  embodied  in  its  contract 
with  its  consumers,  or  such  contract  is  made  subject  to  the 
rules  and  the  customer  is  furnished  with  a  copy  of  such  rules 
before  violation  thereof  and  before  his  water  was  shut  off. 
(Shiras  v.  Ewing,  48  Kan.  170,  29  Pac.  320;  Tacoma  Hotel 
Co.  V.  Tacoma  Light  &  Water  Co.,  3  Wash.  316,  28  Am.  St. 
Rep.  35,  28  Pac.  51,  14  L.  E.  A.  669 ;  American  Water  Works 
Co.  V.  State,  46  Xcb.  194,  50  Am.  St.  Eep.  618,  64  N.  W.  711, 
30  L.  B.  A.  448;  Middlesex  Water  Co.  v.  Knappman  Whiting 
Co.,  64  N.  J.  L.  240,  81  Am.  St.  Eep.  467-488,  45  Atl.  692,  49 
L.  E.  A.  572;  Walanga  Water  Co.  v.  Wolfe,  99  Tenn.  429,  63 
Am.  St.  Eep.  841,  41  S.  W.  1060.)  The  next  question  raised 
is  that  the  Idaho  Irrigating  and  Colonization  Company  had  no 
right  to  transfer  its  property  to  the  respondent  company  or 
otiiers.  This  is  also  a  new  question  here,  and  we  do  not  think 
that  this  court  will  consider  it  as  presented,  as  the  appellant 
has  recognized  the  transfer  in  his  pleadings,  is  seeking  to  show 
that  he  has  rights  which  this  respondent  company  must  recog- 
nize, and  asks  for  affirmative  relief  against  this  company,  with- 
out suggesting  or  in  any  way  objecting  to  said  transfer;  he 
does  not  show  that  he  is  injured  in  any  way,  that  he  is  a  cred- 
itor of  the  old  company,  a  stockholder,  or  in  any  way  inter- 
ested in  it.  It  is  a  well-established  fact  that  corporations,  or 
ganized  as  the  evidence  shows  this  company  was  organized,  are 
private  corporations,  and  in  no  sense  come  under  the  provisions 
of  the  rule  laid  down  in  the  cases  cited  in  appellant's  brief.  We 
have  examined  those  cases,  and  not  one  is  applicable 
to  the  facts  as  disclosed  by  the  evidence  in  this  case.  In 
support  of  our  contention,  we  beg  leave  to  cite  the  following 
authorities:  State  v.  Western  Irrigating  Canal  Co.,  40  Kan. 
96,  10  Am.  St.  Eep.  166,  19  Pac.  349;  Miners'  Ditch  Co. 
V.  Zellerbach,  37  Gal.  543,  99  Am.  Dec,  300;  Willamette 
Woolen  Mfg.  Co.  v.  Bank  of  British  Columbia,  119  IT.  S.  191, 
7  Sup.  Ct.  Eep.  187,  30  L.  ed.  384;  Holmes  &  Griggs  Mfg. 
Co.  V.  Holmes  &  Wessell  Metal  Co.,  127  N.  Y.  252,  24  Am.  St 
Eep.  448,  27  N.  E.  831;  Benbow  v.  Cook,  115  N.  C.  324,  44 
Am.  St.  Eep.  454,  20  S.  E.  453;  Morisette  v.  Howard,  62  Kan. 
463,  63  Pac.  756. 
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STOCKSLAQER,  C.  J.— This  is  an  appeal  from  the  judg- 
ment  of  the  diBtriet  court  of  Canyon  county.  Plaintiff  (ap- 
pellant) filed  his  complaint  alleging  that  defendant  is  a  cor- 
poration incorporated  under  the  laws  of  Idaho.  'That  defend- 
ant is  the  successor  in  interest  of  the  ditch  and  water  rights 
of  the  Idaho  Irrigation  and  Colonization  Company,  incorpo- 
rated under  the  laws  of  the  former  territory  of  Utah,  and  now' 
owns  and  is  in  possession  of  the  ditch  and  water  rights  of  said 
Idaho  Irrigation  and  Colonization  Company,  suhject  to  the- 
rights  of  plaintiff  made  to  appear.  That  on  and  prior  to  the- 
8th  of  December,  1887,  the  Idaho  Irrigation  and  Colonization 
Company  wa43  the  owner  of  a  large  irrigating  canal  and  the- 
right  to  the  use  of  the  waters  of  Boise  river  for  irrigation  pur- 
poses in  the  then  county  of  Ada,  now  Canyon,  to  the  amount 
of  many  thousand  inches,  ....  the  exact  amount  of  which 
plaintiff  is  unable  to  state;  and  said  corporation  was  at  the 
date  last  mentioned  and  during  the  irrigation  season  of  each 
year  carrying  said  water  through  their  said  canal  and  distrib- 
uting the  same  on  lands  lying  along  the  northern  side  of  Boise 
river,  ....  and  was  durir^  the  said  years,  to  wit,  1887,  prior 
thereto  and  long  since  engaged  in  the  business  of  carrying  wa- 
ters for  sale  and  rental,  ....  to  which  said  Idaho  Irrigation 
and  Colonization  Company  had  a  good  and  lawful  right  That 
on  December  8,  1887,  plaintiff  then  contemplating  the  entry 
of  section  3,  .  .  .  .  lying  under  said  ditch  as  a  desert  entry,, 
purchased  from  said  Idaho  Irrigation  and  Colonization  Com- 
pany, for  the  irrigation  and  reclamation  of  four  hundred  and 
eighty  acres  of  said  section  3,  a  perpetual  right  to  the  use  of 
three  hundred  and  twenty  inches  of  the  waters  flowing  and  to 
flow  into  said  canal,  and  thereafter  in  the  year  1892,  plain- 
tiff began  the  use  of  part  of  the  waters  to  which  he  was  en- 
titled, and  each  year  thereafter  continued  to  use  a  portion 
thereof  on  said  section  3  for  irrigating  purposes,  until  the  year 
1894,  when  plaintiff  had  sufficient  crops  under  cultivation  to 
demand  the  use  of  the  whole  amount  of  water  to  which  he  was 
entitled  from  said  canal,  when  he  began  to  and  did  use  tho 
whole  amount  of  said  waters  to  which  he  was  entitled  from 
said  canal,  and  each  and  every  year  since  down  to  the  present 


Digitized  by  VjOOQIC 


March,  1905.]     Shelby  v.  Farmers'  etc.  Ditoh  Co.        729 
Opinion  of  the  Ooart — Stockslager,  C.  J. 

time  has  continued  to  use  the  whole  amount  of  water  so  pur- 
chased for  the  irrigation  of  crops,  etc.  That  the  said  land 
will  not  produce  remunerative  crops  without  water  for  irriga- 
tion, and  if  plaintiff  were  now  deprived  of  water  for  irrigation, 
tiie  fruit  trees,  alfalfa  and  other  crops  growing  thereon  would 
dry  up,  die  and  become  a  total  loss  to  this  plaintiff;  that  plain- 
tiff has  no  other  means  of  irrigating  his  lands  except  from  the 
said  canal.  That  plaintiff  procured  from  said  Idaho  Irriga- 
tion and  Colonization  Company  a  deed  to  the  said  water  right 
dated  the  eighth  day  of  December,  1887,  a  copy  of  which  is  ex- 
hibit 'A'  of  this  complaint,  and  caused  the  same  to  be  re- 
corded in  Ada  county  on  the  twelfth  day  of  November,  1889, 
and  ever  since  recording  the  said  deed  plaintiff  has  fully  kept 
and  performed  on  his  part  all  the  terms  and  conditions  thereof 

and  therein  required  of  him Plaintiff  is  informed  and 

therefore  alleges  the  fact  to  be  that  the  defendant,  through 
different  conveyances,  succeeded  to  the  right  of  the  said  Idaho 
Irrigation  and  Colonization  Company,  but  came  into  such 
rights  and  the  said  canal  long  after  the  conveyance  to  plaintiff 
of  said  water  right  and  the  recording  thereof  as  aforesaid. 
That  the  said  defendant  is  now,  and  for  some  time  past  has 
been,  operating  said  canal,  and  has  during  the  said  spring  de- 
manded of  the  plaintiff  that  he  contribute  a  large  sum  of  money 
toward  paying  the  expenses  of  litigation  heretofore  had  and 
now  pending  concerning  said  canal  and  water  rights,  and  for 
extending  and  enlarging  said  canal,  and  plaintiff  alleges  that 
under  his  said  deed  he  is  not  liable  for  any  such  expenditure 
or  liable  for  any  expense  connected  with  said  canal  except  such 
as  are  mentioned  in  said  deed,  viz.:  a  proportionate  amount 
of  the  expense  of  maintaining  and  operating  the  same.  And 
the  defendant  has,  through  its  board  of  directors  and  other 
officers,  threatened  that  if  the  plaintiff  will  not  pay  a  portion 
of  the  said  expense  of  litigation,  enlarging  and  extending,  it  will 
deny  him  the  use  of  any  water  from  said  canal  and  will  so  con- 
tinue to  deny  him  the  use  of  water  until  all  such  expenditures 
are  paid,  and  acting  upon  its  said  threat  to  deny  the  plaintiff 
water,  the  defendant  has  refused,  and  still  refuses,  to  deliver 
the  plaintiff  his  Bhare  of  the  water  now  flowing  in  said  ditch. 
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or  any  water  therefrom  whatever,  notwithstanding,  as  the  plain- 
tiff is  informed  and  believes,  there  is  abundant  water  in  said 
canal  to  supply  the  plaintiff  with  the  full  amount  to  which  he 
is  entitled,  ....  and  is  now  carrying  the  said  water  to  which 
the  plaintiff  is  entitled  past  and  beyond  the  plaintifPs  tap  on 
said  canal,  and  threatens  to  so  continue  to  carry  said  waters 
past  and  beyond  plaintiff's  tap  and  land  and  deny  the  plaintiff 
the  use  of  any  of  said  waters  until  he  has  paid  a  proportion 
of  said  expenses  or  litigation,  enlarging  and  extending,  for  which 
he  is  no  way  liable.  Plaintiff  further  alleges  that  he  is  ready 
and  willing,  and  has  at  all  times  been  ready  and  willing,  to 
pay  his  just  proportion  of  all  the  expense  of  maintaining  and 
operating  the  said  canal,  and  that  he  is  financially  able  to  pay 
the  same  at  any  time,  which  facts  the  defendant  and  its  oflB- 
cers  and  agents  well  know,  and  have  at  all  times  known.  Plain- 
tiff further  alleges  that  he  is  ready  to  receive  the  said  water  at 
convenient  points  on  the  said  canal,  and  is  now  in  great  need 
of  the  same  for  the  irrigation  of  alfalfa,  which  will  dry  up  and 
the  alfalfa  plants  will  suffer  and  die  and  become  a  total  waste 
unless  said  water  is  turned  out  for  the  use  of  plaintiff,  and 
plaintiff  has  demanded  of  the  defendant  that  its  oflBcers  and 
agents  turn  out  to  the  plaintiffs  his  said  amount  of  water  at 
the  proper  points  on  said  ditch  for  the  purpose  of  irrigating 

his  said  land The  plaintiff  further  alleges  that  he  has 

not  a  plain,  speedy  or  adequate  remedy  at  law  for  the  redress 
of  the  wrongs  done  and  threatened,  for  the  reason  that  the  dam*^ 
ages  that  will  certainly  result  from  said  denial  of  water  to  the 
plaintiff  will  be  of  such  a  nature  that  they  cannot  be  computed 
or  even  estimated.*' 

This  complaint  is  followed  by  a  prayer  following  the  allega- 
tions of  the  complaint.  The  provision  upon  which  plaintiff 
relies  in  the  deed  referred  to,  and  marked  exhibit  "A*'  to  this 
complaint,  is  as  follows: 

"To  have  and  to  hold  all  and  singular  the  said  water  rights, 
together  with  the  appurtenances  and  privileges  thereto  inci- 
dent, unto  the  said  party  of  the  second  part,  his  heirs  and  as- 
signs forever,  subject,  however,  to  the  rules  and  regulations  of 
said  company  governing  the  use.  of  said  water  rights  and  to  a 
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proportionate  amoiint  of  the  annual  expense  of  maintain- 
ing and  operating  the  irrigating  ditch  owned  by  the  said 
the  Idaho  Irrigation  and  Colonization  Company,  from  which 
said  water  is  to  be  supplied/*  Defendant,  answering,  admits 
all  the  allegations  of  the  complaint  as  to  it  being  a  corporation 
as  alleged;  that  it  is  the  owner  and  in  possession  of  the  ditch 
and  water  right  alleged,  and  that  plaintiff  purchased  a  perpet- 
ual water  right  from  the  Idaho  Irrigation  and  Colonization 
Company,  and  planted  crops,  orchards,  etc.,  and  that  he  has 
no  other  source  of  water  supply  excepting  through  tiie  canal  of 
defendant. 

As  to  the  allegation  that  plaintiff  has  planted  to  crops  of 
various  kinds  three  hundred  and  twenty  acres  of  land,  and  used 
all  the  water  he  purchased  for  use,  and  has  said  land  in  a  high 
state  of  cultivation,  that  said  land  will  not  produce  remunera- 
tive crops  without  water  for  irrigation  and  the  allegation  that 
if  the  plaintiff  were  now  deprived  of  water  for  the  irrigation 
of  his  land,  his  fruit  trees,  crops,  etc.,  would  dry  up  and  die 
and  become  a  total  loss,  and  defendant  has  not  suflBcient  knowl- 
edge, information  or  belief  to  answer  said  allegations,  and  he 
therefore  denies  each  and  every  of  said  allegations.  Admits 
that  plaintiff  has  a  deed  as  alleged,  from  the  Idaho  Irrigation 
and  Colonization  Company,  but  denies  that  ever  or  at  any  time 
since  the  year  1894,  or  from  any  other  time  in  the  year  1902, 
or  at  any  time  since,  plaintiff  has  fully  performed  on  his 
part  all  or  any  of  the  terms  and  conditions  thereof;  as  to  the 
allegation  that  said  plaintiff  has,  during  all  the  time  since  the 
year  1894,  or  from  any  other  time  continued  to  use  for  the  pur- 
pose of  irrigating  the  growing  crops  on  said  lands,  or  for  any 
other  purpose,  three  hundred  and  twenty  inches  of  water  ob- 
tained from  the  said  canal  under  and  by  virtue  of  his  perpetual 
water  riglit,  peaceably,  quietly,  openly,  continuously,  uninter- 
ruptedly and  adversely  to  the  defendant  and  all  others,  except 
for  the  wrongful  acts  of  defendants  hereinafter  complained  of, 
this  defendant  has  no  information  or  belief  to  answer  said  al- 
legations and  therefore  denies  each  and  every  of  said  allegations. 
Admits  that  it  is  operating  the  canal,  but  denies  that  during  the 
spring  or  at  other  times,  or  at  all,  demanded  of  plaintiff  that 
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he  contribute  a  large  sum  of  money,  or  any  sum  of  money  to* 
ward  paying  the  expense  of  litigation  heretofore  had  or  now 
pending,  concerning  said  canal  and  water  rights,  or  for  ex- 
tending said  canal,  or  for  any  other  purpose  except  as  herein- 
after stated.  Admits  that  plaintiff  is  only  liable  for  a  pro- 
portionate amount  of  the  expense  of  maintaining  and  operating 
the  same.  Denies  that  defendant,  through  its  board  of  directors 
and  other  oflBcers,  or  in  any  way  or  at  all,  threatened  that  if 
plaintiff  will  not  pay  a  portion  of  the  said  expense  of  litigation, 
enlarging  and  extending  the  ditch,  it  will  deny  him  the  use  of 
any  water  from  said  canal,  and  denies  that  it  will  so  continue 
to  deny  him  the  use  of  water  until  all  such  expenditures  are 
paid,  etc.  Admits  there  is  abundant  water  in  said  canal  to  sup- 
ply plaintiff,  and  defendant  alleges  that  it  is  able,  ready  and 
willing  to  furnish  plaintiff  the  amount  of  water  which  plain- 
tiff claims  upon  compliance  on  the  part  of  plaintiff  with  the 
terms  and  agreements  contained  in  the  deed.  Defendant  al- 
leges the  fact  to  be  that  it  has  refused  to  deliver  to  the  plain- 
tiff the  water  he  claims  or  any  water  until  said  plaintiff  has  paid 
his  proportionate  share  of  the  operating  and  maintaining  ex- 
penses of  said  ditch,  during  the  year  1902,  according  to  the 
terms  and  conditions  of  his  said  deed.  Denies  that  plaintiff  is 
ready  and  willing  to  pay  his  just  proportion  of  all  expenses  of 
maintaining  or  operating  the  canal ;  for  want  of  knowledge,  in- 
formation or  belief,  defendant  denies  the  same.  Denies  that 
the  defendant,  its  agent  or  officers^  or  any  of  them,  well  know, 
or  any  of  them  have  known,  that  plaintiff  is  financially  able  to 
pay^  etc.  Denies  that  plaintiff  has  not  a  plain,  speedy  or  ade- 
quate remedy  at  law,  and  denies  that  the  damage  that  will  cer- 
tainly or  otherwise  result  from  denial  of  water  to  the  plaintiff 
will  be  of  such  a  nature  that  it  cannot  be  computed  or  even 
estimated. 

Defendant  further  answering  says:  "That  since  May  6th^ 
1902,  it  has  been  the  owner  and  etc.  of  the  ditch  or  canal  men- 
tioned in  plaintiflPs  complaint.  That  the  stockholders  of  defend- 
ant are  the  owners  of  land  and  users  of  water  under  said  canaL 
Then  follows  an  averment  that  between  the  sixth  day  of  May, 
1902,  and  the  fifth  day  of  January,  1903,  defendant  expended 
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in  maintaining  and  operating  said  ditch  or  canal,  and  not  other- 
wise, the  sum  of  $4,467.75 ;  that  on  or  about  January  10,  1903, 
defendant  had  prepared  and  mailed  to  plaintiff  an  itemized  state- 
ment of  said  costs  and  expenses  of  maintaining  and  operating 
said  canal,  a  copy  of  which  statement  is  hereto  attached  marked 
exhibit  'A'  to  defendant's  answer.  That  defendant  is  in- 
formed and  believes  that  said  statement  was  received  by  plaintiff. 
That  with  said  statement  there  was  sent  to  him  a  notice  to  the 
effect  that  his  share  of  the  expenses  of  maintaining  and  operat- 
ing said  canal  for  1902  and  to  the  fifth  day  of  January,  1903, 
to  wit,  the  sum  of  $212.80,  was  due  and  payable  to  the  secretary 
of  defendant  company  at  Parma,  Idaho.  That  plaintiff  re- 
fused to  pay  said  sum  or  any  part  thereof,  and  ever  since  has 
failed  to  tender  or  pay  to  defendant  said  sum  or  any  sum  what- 
ever in  payment  of  his  proportionate  share,  etc.  That  it  is  one 
of  the  rules  and  regulations  of  defendant  that  no  water  will 
be  turned  out  at  the  beginning  of  the  irrigation  season  to  users 
and  consumers  thereunder  until  the  assessment  for  maintaining 
and  operating  said  canal  for  the  previous  year  has  been  paid 
to  the  company.  That  said  rule  applies  to  all  users  of  water 
from  said  canal,  and  plaintiff  knows  of  said  rule  and  was  fully 
advised  thereof.  Then  follows  an  averment  that  such  rule  is 
necessary  in  order  to  properly  maintain  and  operate  said  canal. 

"That  the  items  incurred  shown  in  exhibit  'A'  hereof  were 
actually  necessary  to  properly  maintain  and  operate  said  canal. 
And  the  items  appearing  in  said  statement  as  attorney's  fees 
were  necessary  expenses  incurred  by  defendant  in  maintaining 
and  preserving  the  water  rights  belonging  to  said  c&nal  includ- 
ing the  right  claimed  by  plaintiff.'' 

After  a  trial  in  the  lower  court,  without  a  jury,  the  court 
filed  findings  of  fact  and  conclusions  of  law,  finding  ^^that  the 
Idaho  Irrigation  and  Colonization  Company  on  the  eighth  day 
of  December,  1887,  and  some  time  prior  thereto,  was  the  owner 
of  a  certain  ditch  and  the  water  rights,  and  on  said  day  for  a 
valuable  consideration,  conveyed  to  plaintiff  three  hundred  and 
twenty  cubic  inches  of  water  as  measured  by  the  mining  laws 
of  the  United  States  and  the  territory  of  Idaho.  The  deed  was 
made  to  plaintiff,  subject  to  the  rules  and  regulations  of  said 
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•company  governing  the  use  of  said  water  rights  and  to  a  pro- 
portionate assessment  of  the  annual  expense  of  maintaining  and 
operating  such  ditch.  That  thereafter  and  prior  to  the  year 
1902.  said  Idaho  Irrigation  and  Colonization  Company  conveyed 
to  defendant  said  ditch  and  water  rights,  and  the  defendant  is 
the  owner,  etc.  That  on  or  about  January  10,  1903,  defendant 
prepared  and  sent  to  plaintiff  a  statement  of  the  items  of  ex- 
pense incurred  by  defendant  in  maintaining  and  operating  its 
ditch  for  1902.  Plaintiff  received  said  .statement,  but  refused 
to  pay  his  proportionate  share  or  any  part  of  his  share,  and  at 
the  time  of  the  commencement  of  this  action,  to  wit,  on  the 
eleventh  day  of  April,  1903,  plaintiff  had  not  paid  his  propor- 
tionate share  of  the  expenses  of  maintaining  and  operating  said 
ditch  for  the  irrigating  season  of  1902,  and  had  not  tendered 
to  defendant  said  proportionate  sum  or  any  part  thereof.  That 
about  sixty  days  prior  to  the  commencement  of  this  action,  de- 
fendant notified  plaintiff  that  it  was  one  of  tiie  rules  and  regu- 
lations of  defendant  company  'that  no  water  will  be  turned  out 
at  the  beginning  of  the  irrigating  season  to  users  and  consumers 
under  said  ditch  until  the  assessment  for  maintaining  and  oper- 
ating said  canal  for  the  previous  season  has  been  paid  by  consum- 
ers to  the  company.'  The  fifth  finding  is  that  all  of  the  items 
of  expenditure  as  appears  by  the  statement  of  defendant  are 
necessary  charges  and  properly  included  in  the  expenses  of  main- 
taining and  operating  said  ditch  and  canal  for  the  irrigating 
season  of  1902,  except  $141.07  which  is  itemized  in  the  finding. 
The  sixth  finding  is  that  the  total  cost  of  maintaining  and  oper- 
ating the  canal  for  the  season  of  1902,  as  claimed  by  the  de- 
fendant, is  $4,467.75;  deducting  from  that  amount  the  items 
above  enumerated  amounting  to  $141.07,  would  leave  the  total 
cost  of  operating  and  maintaining  the  ditch  for  the  irrigating 
season  of  1902,  which,  divided  between  the  number  of  inches  of 
water  carried  through  said  ditch,  to  wit,  six  thousand  seven 
hundred  and  twenty  inches,  would  make  the  charge  against 
each  inch  of  water  supplied  at  sixty-four  and  twent}'-five  one- 
hundrodths  cents.  The  plaintiff  taking  three  hundred  and 
twenty  inches  would  make  his  cost  $205.60.'* 
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As  conclusions  of  law  the  court  finds  that  it  is  a  reasonable 
rule  and  regulation  of  defendant  company,  that  before  turn- 
ing the  water  out  to  plaintiff  he  shall  be  required  to  pay  to  the 
company  his  proportionate  share  of  the  operating  and  maintain- 
ing expenses  of  the  ditch  for  the  previous  season. 

Second.  That  before  making  application  to  the  court  for  an 
injunction  plaintiff  should  have  tendered  or  paid  to  defendant 
his  proportionate  share  of  the  cost  of  maintaining  and  operat- 
ing said  ditch  for  1902,  or  such  portion  thereof  as  he  himself 
admitted  waa  a  proper  charge. 

Third.  Plaintiff  is  not  ^ititled  to  an  injunction  and  his  ap- 
plication therefor  is  denied  and  the  restraining  order  heretofore 
entered  herein  should  be  dissolved. 

Fourth.  That  defendant  is  entitled  to  receive  from  the 
plaintiff  in  this  action  the  sum  of  $205.60,  as  plaintiff^s  propor- 
tionate share  of  the  maintaining  and  operating  expenses  of  de- 
fendant's ditch  for  the  irrigating  season  of  1902,  and  costs  of 
suit,  and  judgment  was  entered  in  compliance  with  the  fore- 
going findings  and  conclusions. 

It  is  insisted  by  counsel  for  appellant  that  the  findings  and 
conclusions  are  not  warranted  by  the  facts  as  disclosed  by  the 
record. 

The  important  and  controlling  question  in  this  appeal,  as 
we  view  it,  is  whether  the  court  erred  in  its  first  conclusion  of 
law,  to  wit:  "It  is  a  reasonable  rule  and  regulation  of  defendant 
company  that  before  turning  the  water  out  to  plaintiff  he  shall 
be  required  to  pay  to  the  company  his  proportionate  share  of 
the  operating  and  maintaining  expenses  of  the  ditch  for  the 
previous  irrigating  season."  It  is  insisted  by  counsel  for  plaintiff 
that  there  is  no  evidence  in  the  record  showing  that  the  defend- 
ant company  ever  made  such  a  rule  or  regulation,  and  if  such 
a  rule  or  regulation  had  been  regularly  adopted  by  the  board 
of  directors  of  the  corporation,  it  would  be  void  for  the  reason 
that  such  a  rule,  when  adopted  by  a  company,  must  be  general 
in  its  application  and  apply  to  all  persons  alike.  A  careful  in- 
spection of  the  record  fails  to  disclose  any  evidence  that  such 
a  rule  was  ever  adopted  by  the  company.    It  is   stated  in   the 
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iinswer  that  snch  a  rule  and  regulation  existed  and  applied  to 
all  users  of  water  from  said  canal^  and  that  plaintiff  knew  of 
«aid  rule  and  was  fully  advised  of  it.  This  is  tiie  only  reference 
to  such  a  rule,  excepting  in  the  findings  and  conclusions  of  the 
•court.  It  must  be  apparent,  under  our  system  of  irrigation  in 
this  state,  that  consumers  of  water  under  the  large  canal  systems 
should  not  be  allowed  to  hamper  the  companies,  associations  or 
-corporations  in  the  management  of  their  work  of  furnishing 
water  in  many  instances  to  hundreds  of  consumers  trom  one 
^sanal. 

The  legislature  in  1899  attempted  to  settle  the  question  be- 
tween the  company,  corporation,  or  person  owning  or  control- 
ling any  canal  or  irrigation  works  and  the  consumers  of  water 
under  such  system,  to  wit:  ''Any  person,  company  or  corpora- 
tion owning  or  controlling  any  canal  or  irrigation  works  for  the 
^stribution  of  water  under  a  sale  or  rental  thereof  shall  fur- 
nish water  to  any  person  or  persons  owning  or  controlling 
Any  land  under  such  canal  or  irrigation  works  for  the  pur- 
pose of  irrigating  such  land  or  for  domestic  purposes  upon  a 
proper  demand  being  made  and  reasonable  security  being  given 
for  the  payment  thereof  (Sess.  Laws  1899,  p.  382.)  By  this 
statute  it  will  be  seen  that  companies,  corporations  or  persons 
owning,  controlling  or  operating  canals  are  amply  protected  in 
the  collection  of  their  honest  dues.  Impecunious  or  dishonest 
persons  cannot  procure  water  for  use  upon  their  lands  for  a 
rsea^on  and  force  the  canal  owner  or  operator  to  an  action  in 
court  to  collect  for  the  use  of  such  water.  This  is  wise  legisla- 
tion; it  protects  parties  who  are  willing  to  invest  large  sums 
-of  money  in  an  enterprise  tiiat  brings  slow  returns,  but  very 
Ibeneficial  and  really  indispensable  to  the  community  thus  sup- 
Tplied  with  water.  It  is  not  an  unreasonable  requirement  of  the 
consumer  and  only  furnishes  the  producer  with  reasonable  pro- 
tection for  furnishing  water. 

In  the  case  at  bar  it  is  made  to  appear  that  appellant  had  an 
absolute  right  to  three  hundred  and  twenty  inches  of  water  in 
defendant  company's  canal.  This  is  conceded  by  the  pleadings. 
The  terms  upon  which  it  was  to  be  delivered  to  him  is  also 
^conceded.    From  a  large  number  of  letters  passing  from  appd- 
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lant  to  the  secretary  of  the  company  and  vice  versa,  it  is  made  lo 
appear  that  the  only  question  between  appellant  and  the  com- 
pany was  as  to  the  amount  of  indebtedness  due  the  company  for 
maintenance  and  operating  expenses  for  the  year  1903,  appel- 
lant insisting  that  the  statement  furnished  showed  an  over- 
charge and  the  respondent  insisting  upon  payment  in  full  as 
shown  by  the  statement  Upon  the  trial  the  lower  court  found 
that  there  was  an  OTercharge  of  $7.20  against  appellant,  but 
counsel  for  him  insists  it  is  much  more.  Section  3203  of  the 
Bevised  Statutes  of  1887  provides:  "Where  a  ditch  is  common 
property,  or  there  is  a  common  right  to  the  use  of  the  water  of 
a  ditch  without  payment  therefor,  and  any  labor  or  materials 
are  necessary  for  the  repair  or  cleaning  of  the  ditch,  or  any 
gate  or  flume  thereon  or  thereunto  belonging,  the  water  master 
of  the  district  may  make  a  fair  pro  rata  assessment  of  labor 
or  materials  against  the  inhabitants  of  the  district  claiming  the 
use  of  such  water,  according  to  the  benefits  received  by  each; 
and  if  any  person  so  assessed  neglects  or  refuses,  for  the  period 
of  three  days  after  notice  so  to  do  from  the  water  master  or 
his  deputy,  to  furnish  his  just  proportion  of  the  necessary  labor 
or  materials,  according  to  such  assesssment,  must  pay  his  pro 
rata  in  cash  to  be  recovered,  with  costs,  in  an  action  by  the  water 
master  in  his  own  name.*' 

The  statute  of  1899  does  not  repeal  this  section  of  the  Eevised 
Statutes  of  1887.  By  construing  the  two  sections  it  will  be  seen 
that  the  canal  company  in  this  case  had  its  remedy  in  a  suit 
at  low  to  enforce  payment  of  the  amount  due  for  espenses  in 
maintaining  and  operating  the  canal  for  the  year  1902,  under 
the  provisions  of  section  3203  of  the  Eevised  Statutes. 

Our  attention  is  not  called  to  any  provision  of  the  statute 
of  this  state,  neither  are  we  able  to  find  one,  that  authorizes 
a  canal  company  to  pursue  the  course  taken  by  respondent  in 
this  case  to  enforce  the  payment  of  a  disputed  debt  for  water 
theretofore  furnished  appellant  by  respondent.  It  is  shown  by 
the  record  that  appellant  at  all  times  refused  to  accept  any  terms 
or  conditions  from  the  respondent,  except  the  obligations  set 
forth  in  his  deed.  He  refused  to  deed  his  property  to  the  cor- 
poration defendant  and  accept  stock  in  lieu  thereof,  and  it  is 
Idaho,    Vol.    10—47 
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unnecessary  to   say  that   the   successor  to   appellant's    grantor 
could  impose  no  terms  or  conditions  upon  him,  by  any  rules  or 
regulations  of  the  new  company,  that  would  in  any  manner  in- 
terfere with  the  rights  granted  him  in  his  deed.     It  does  not 
seem  necessary  to  discuss  this  question  further.    If  the  defend- 
ant corporation  permitted  the  appellant  to  f aU  in  arrears  for  the 
year  1902  in  the  payment  of  his  proportion  of  the  maintenance 
and  operating  expenses  of  the  canal,  the  statute  gave  it  a  rem- 
edy, and  instead  of  threatening  to  shut  off  the  water  for  the 
next  year  or  any  other  time  in  the  future,  it  should  have  fol- 
lowed the  remedy  pointed  out  by  the  statute.    It  is  ample  and 
sufficient  for  the  full  protection  of  any  company,  corporation  or 
person  operating  a  ditch  or  canal  in  this  state,  and  if  rightly 
enforced  does  not  work  any  injustice  to  the  user,  and  yet  guar- 
antees the  payment  of  all  water  dues  from  the  consumer.    We 
think  the  plaintiff  was  entitled  to  an  order  restraining  the  re- 
spondent from  withholding  the  use  of  the  water  to  which  he  was 
entitled  under  his  deed. 

Bespondent  insists  in  his  brief  that  before  appellant  was  en- 
titled to  equitable  relief  he  should  have  tendered  to  respondent 
the  amount  he  believed  he  was  indebted  to  the  respondent  It 
is  shown  that  appellant  repeatedly  notified  the  defendant 
through  its  secretary  that  he  was  able,  ready  and  willing  to  pay 
any  and  all  sums  he  owed  the  respondent  for  the  use  of  water, 
but  when  the  bill  was  submitted  to  him  he  disputed  its  accuracy 
and  insisted  that  he  was  being  charged  with  items  of  expense 
for  which  he  was  not  responsible  under  his  deed.  It  would  seem 
that  if  plaintiff  was  the  owner  of  over  four  hundred  acres  of 
land,  three  hundred  and  twenty  of  which  was  under  cultivation, 
a  valuable  water  right  for  such  land,  and  no  showing  that  a  judg- 
ment against  him  could  not  be  enforced,  that  respondent  could 
have  complied  with  the  contract  of  its  predecessor  and  fur- 
nished appellant  the  water  his  deed  called  for  and  then  settled 
the  dispute  as  to  the  water  furnished  prior  thereto  in  the  man- 
ner prescribed  by  the  statute. 

Many  authorities  are  cited  by  counsel  for  appellant,  as  well 
as  respondent,  but  in  our  view  of  the  case  we  need  not  look  be- 
yond the  plain  mandates  of  the  statute  for  a  determination  of 
the  issues  presented  by  this  appeal. 
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The  trial  court  should  have  granted  the  relief  prayed  for  in 
plaintiff^s  complaint  hy  granting  the  injunction  and  left  the 
parties  to  settle  their  dispute  as  to  the  past  water  troubles  to 
another  action.  Judgment  reversed  and  cause  remanded  for 
further  proceedings  in  harmony  v^ith  the  views  herein  expressed, 
with  costs  to  appellant. 

Ailshie,  J.,  and  Sullivan,  J.,  concur. 


(^larch  11,  1905.) 

SCHULER  V.  FORD. 
[80  Pac.  219.] 

Pabties  and  Pbivies  to  a  Judgment  are  Bound  Thebeby — Who  abb 
Pbivies. 

1.  A  judgment  is  conclusive,  not  only  upon  those  who  were 
parties  to  the  action,  but  also  upon  aU  persons  who  are  in  priv- 
ity with  them. 

2.  A  party  in  possession  of  land  under  contract  to  purchase  is 
not  in  privity  with  the  party  who  contracted  to  sell  in  the  sense 
that  he  will  be  bound  by  the  judgment  affecting  such  property 
where  the  action  was  commenced  subsequent  to  the  entering  into 
such  contract. 

(Syllabus  by  the  court.) 

APPEAL  from  the  District  Court  in  and  for  Washington 
County.    Honorable  Geo.  H.  Stewart,  Judge. 

Action  adversing  patent  proceedings  for  title  to  mining  prop- 
erty and  to  quiet  title  to  an  undivided  interest  claimed  by  plain- 
tiff. Judgment  for  defendants,  from  which  judgment  and  an 
order  denying  a  new  trial  plaintiffs  appeal.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Alfred  A.  Fraser,  for  Appellant. 

The  defendant  in  this  case,  in  order  to  recover,  must  do  so 
upon  the  theory  that  he  was  a  bona  fide  purchaser  of  this  prop- 
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erty  without  notice  of  the  equities  of  these  plaintiffs  at  the 
time  he  made  the  purchase;  or  else  he  must  prove  title  by  ad- 
verse possession  against  the  defendants.  The  evidence  in  the 
case  clearly  shows  that  he  was  not  an  innocent  purchaser  of 
the  property,  as  he  had  notice,  even  according  to  his  own  state- 
ment, of  the  equities  of  this  plaintiff  prior  to  the  time  he  paid 
the  purchase  money.  {Eversdon  v.  Mayhew,  66  Cal.  163,  3  Pac. 
641.)  To  entitle  a  party  to  protection,  as  such  a  purchaser,  he 
must  aver  and  prove  the  possession  of  his  grantor,  the  purchase  of 
the  premises,  the  payment  of  the  purchase  money  in  good  faith, 
and  without  notice,  actual  or  constructive,  prior  to  and  dovni 
to  the  time  of  its  payment;  for  if  he  had  no  notice,  actual  or 
constructive,  at  any  moment  of  time  before  the  payment  of  the 
money,  he  is  not  a  bona  fide  purchaser.  {Boone  v.  Chiles,  10 
Pet.  210,  213,  9  L.  ed.  400;  WaJlyn  v,  Lee,  9  Ves.  Jr.  32; 
Scott  V.  Umbarger,  41  Cal.  419;  Taylor  v,  Ranney,  4  Hill, 
624;  Wells  v.  Morrow,  38  Ala.  128;  Pearce  v.  Foreman,  29 
Ark.  568;  Wilhoit  v.  Lyons,  98  Cal.  413,  33  Pac.  335;  County 
Bank  v.  Fox,  119  Cal.  64,  61  Pac.  11;  Trice  v.  Comstock,  115 
Fed.  765.)  In  Davis  v.  Ward,  109  Cal.  189,  60  Am.  St.  Sep.  29, 
41  Pac.  1010,  the  rule  is  there  stated  that  where  a  purchaser  pays 
only  a  part  of  the  purchase  price  before  receiving  notice  of  the 
equities  of  another  in  the  property,  that  he  will  be  protected 
only  to  the  amount  of  the  purchase  price  which  was  paid  before 
r^eiving  notice  of  such  equities,  and  that  he  is  not  an  inno- 
cent purchaser  of  the  property  if  he  receives  notice  before  final 
payment  is  made.  {McCauley  v.  Smith,  132  N.  T.  624,  30 
N".  E.  997 ;  Smith  v.  Schweigerer,  129  Ind.  363,  28  N".  E.  696 ; 
Lindsay  v.  Freeman,  83  Tex.  259,  18  S.  W.  727;  Brinton  v. 
Scull,  66  N".  J.  Eq.  747,  35  Atl.  843;  Watson  v.  Suiro,  86  Cal. 
500,  24  Pac.  176;  Williamson  v.  Brown,  16  N.  Y.  359.)  Ad- 
verse possession  cannot  be  claimed  under  a  contract  or  bond 
for  the  purchase  of  real  estate.  (2  Wood  on  Limitations,  2d 
ed.,  sec.  260,  p.  649.)  The  judgment  introduced  in  evidence 
in  this  case  is  conclusive  between  these  plaintiffs  and  the  de- 
fendant, George  Wirtz,  as  the  court  in  the  state  of  Washington 
acquired  jurisdiction  of  the  said  Wirtz.  And  the  rule  is  well 
settled  that  the  judgment  of  a  sister  state  can  only  be  inquired 
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into  on  the  question  of  jurisdiction.  (2  Story's  Equity  Juris- 
prudence, sees.  896,  895a;  United  States  v.  Throckmorton,  98 
U.  S.  61,  25  L.  ed.  93,  and  cases  there  cited.)  Counsel  for 
plaintiffs  contend  that  under  the  facts  in  this  case  and  the  law  as 
herein  set  forth,  that  they  have  a  claim  for  a  one-sixth  interest  in 
the  Summit  Mine  superior  to  any  title  that  the  defendant,  E. 
D.  Ford,  may  have  by  reason  of  the  bond  to  purchase  said  prop- 
erty, and  upon  which  he  had  paid  out  no  money  prior  to  re- 
ceiving notice  of  the  claim  of  these  plaintiffs.  Possession  of 
real  property,  under  an  executory  contract,  is  not  such  posses- 
sion as  will  constitute  an  adverse  possession  within  the  statute. 
(2  Wood  on  Limitations,  2d  ed.,  sec.  260,  p.  649;  Oillert  v. 
Sleeper,  n  Cal.  290,  12  Pac.  172.) 

W.  E.  Borah,  for  Eespondents. 

We  call  attention  to  the  fact,  in  the  first  place,  that  this  con- 
tract of  purchase  was  made  July  27,  1897,  and  possession 
of  the  property  taken  thereunder  some  nine  months  previous 
to  the  commencement  of  the  suit  in  the  state  of  Washington. 
The  holder  of  this  contract  of  purchase  and  their  successors  in 
interest  had  therefore  acquired  their  interest,  their  property 
right,  long  prior  to  the  commencement  of  the  suit.  They  could 
not  be  deprived  of  their  right  to  purchase,  of  their  property 
right,  without  their  day  in  court  While  the  judgment  might 
establish,  as  between  the  plaintiffs  in  said  suit  and  Wirtz,  that 
the  said  Wirtz  had  no  title  and  no  right  to  sell  said  property, 
yet  upon  this  question  the  defendants  having  a  contract  of  pur- 
chase would  be  entitled  to  be  heard.  As  we  understand  the 
law,  the  parties  claiming  an  interest  in  this  property  cannot 
be  in  any  manner  affected  by  the  judgment  to  which  they  were 
not  parties  or  in  privity  with  anyone  who  was  a  party,  and  they 
are  not  in  privity  with  anyone  unless  they  acquired  their  inter- 
est from  that  party  subsequent  to  the  commencement  of  the  suit ; 
neither  would  they  be  in  privity  with  the  estate  unless  ihey  ac- 
quired their  interest  in  the  estate  or  property  subsequent  to  the 
commencement  of  the  suii  One  cannot  be  a  privy  in  an  es- 
tate under  a  judgment  or  decree  unless  he  derived  his  title  to 
the  property  in  question  subsequent  to  and  from  some  party 
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who  is  bound  by  said  judgment  or  decree.  (Herman  on  Es- 
toppel, sees.  145,  146,  pp.  155,  156;  Barrel  v.  Title  etc.  Co., 
27  Or.  77,  39  Pac.  992;  Coleman  v.  Hunt,  77  Wis.  263,  45  N. 
W.  1085;  Chester  v.  BaJcerfield  etc.  Assn.,  64  Cal.  42,  27  Pac. 
1104.)  Every  person  is  entitled  to  his  day  in  court  before 
his  rights  can  be  concluded  by  its  judgment,  and  until  a 
person  is  made  a  party  to  a  suit  and  is  offered  a  reasonable 
opportunity  of  being  heard,  the  court  lias  no  right  to  devest 
him  of  his  vested  right  (1  Herman  on  Estoppel,  sec.  182,  p. 
201,  sees.  185,  186,  pp.  205,  206;  McCoy  v.  McCoy,  29  W.  Va. 
794,  2  S.  E.  809.)  A  judgment  in  an  action  to  recover  real 
properiy  operates  as  an  estoppel  or  res  judicata  as  to  all  those 
in  the  case  served  with  process  of  the  couri;  therein  and  as  to 
all  parties  claiming  under  them  who  acquired  their  interest 
subsequent  to  the  bringing  of  the  suit  {Provident  etc.  Co.  v. 
Marks,  6  Ean.  App.  34,  49  Pac.  625;  Lottie  v.  Holiday,  27 
Or.  175,  39  Pac.  1102;  Williams  v.  Sutton,  43  Cal.  66;  2  Jones 
on  Evidence,  sec.  603.)  Persons  not  parties  to  a  suit  and  in 
possession  before  it  was  brought,  or  those  claiming  under  them, 
could  not  be  ousted  of  their  possession  because  their  distinct 
title  had  not  been  tried.  {Sampson  v.  Ohlyer,  22  Cal.  207; 
Moulton  V.  McDermott,  93  Cal.  660,  29  Pac.  259;  Ex  parte 
Beynolds,  1  Caines,  500 ;  Campbell  v.  Hall,  16  N.  Y.  675 ;  Hart 
V.  Moulton,  104  Wis.  349,  76  Am.  St  Rep.  881,  80  N.  W.  600; 
Coles  V.  Allen,  64  Ala.  105;  Winslow  v.  Orindai,  2  Greenl.  64; 
Powers  V.  Heath,  20  Mo.  319 ;  Bartero  v.  Beal  Estate  Sav.  Bank, 
10  Mo.  App.  76.)  The  principles  for  which  we  are  contending 
'"'are  fundamental;  that  in  order  that  a  judgment  be  binding 
upon  a  party  he  must  either  be  a  party  to  it  or  privy  to  some- 
one who  was  a  party,  and  in  order  to  be  such  he  must  have  ac- 
quired an  interest  in  the  property  subsequent  to  the  commence- 
ment of  the  suit''  (24  Ency.  of  Law,  2d  ed.,  pp.  746-748; 
Sorenson  v.  Sorenson  (Neb.),  98  N.  W.  837;  Hays  v.  Marsh, 
123  Iowa,  81,  98  N.  W.  605;  Keokuk  etc.  By.  Co.  v.  Scotland 
County,  152  U.  S.  317,  14  Sup.  Ct  Sep.  608,  38  L.  ed.  457 ; 
Carroll  v.  Goldschmidt,  83  Fed.  508,  27  C.  C.  A.  666;  Austin 
\v.  Hoxsie  (Fla.),  32  South.  878;  Garrison  v.  Savignac,  25  Mo. 
47,  69  Am.  Dec.  448;  Oeorges  v.  Hufschmidt,  44  Mo.  179; 
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State  V.  Gin.  Co.,  66  Ohio  St.  182,  64  N.  E.  68;  2  Black  on 
Judgments,  sees,  549,  600;  1  Freeman  on  Judgments,  sec.  154; 
Bensinur  v.  Fell  35  W.  Va.  16,  29  Am.  St.  Rep.  774,  12  S.  E. 
1078;  Henry  v.  Wood,  77  Mo.  281;  Koontz  v.  Kaufman,  31 
Mo.  App.  409,  14  S.  W.  307;  Winston  v.  Sturke,  12  Gratt.  317; 
Bradford  v.  Knowles,  78  Tex.  109;  Boling  v.  Howell,  93  Ind. 
320;  Ellis  v.  LeBow,  96  Tex.  532,  74  S.  W.  628.) 

STATEMENT    OF    FACTS. 

The  history  of  the  transaction  covered  by  this  case  and  ma- 
terial to  be  considered  in  its  determination  are  covered  by  the 
findings  of  fact  made  and  filed  by  the  trial  judge,  and  are  as 
follows : 

1.  "That  upon  the  twenty-third  day  of  April,  1898,  an  ac- 
tion was  commenced  in  the  superior  court  of  the  state  of  Wash- 
ington, in  and  for  the  county  of  Spokane,  by  Nathan  Toklas; 
H.  W.  Bonne,  Ed.  Erp.  Brockhausen,  C.  J.  Kemp,  and  Harry 
E.  Schuler  were  plaintiffs,  and  Geo.  Wirtz,  John  Welch,  E.  D. 
Ford,  John  Henderson,  Joseph  Phillips  and  the  Traders'  Na- 
tional Bank  of  Spokane,  Washington,  were  defendants;  that 
neither  John  Welch,  F.  D.  Ford,  John  Henderson  nor  Joseph 
Phillips  were  served  with  summons  or  process  in  said  action, 
and  neither  of  them  appeared  in  said  action  at  any  time  by  at- 
torney or  otherwise;  that  said  cause  was  tried  October  19,  1898, 
as  against  the  defendant,  George  Wirtz;  that  findings  of  fact, 
conclusions  of  law  and  decree  were  entered,  said  decree  bearing 
date  February  16,  1900;  that  according  to  said  decree  it  was 
recited  and  decreed  inter  alia  Hhat  this  cause  was  dismissed  as 
to  the  defendants,  John  Welch  and  E.  D.  Ford,  John  Henderson 
and  Joseph  Phillips  without  prejudice,'  and  it  was  further  de- 
creed in  substance  that  the  plaintiffs  were  entitled  to  a  decree 
for  an  undivided  two-thirds  interest  in  a  one-fourth  interest 
in  the  Summit  mining  claim,  situated  in  Mountain  View  min- 
ing district,  Washington  county,  Idaho.  That  said  suit  was  ap- 
pealed to  the  supreme  court  of  the  state  of  Washington  and 
said  decree  was  affirmed  February  1,  1902.  That  thereafter 
a  commissioner's  deed  was  made  under  said  decree  for  the  two- 
thirds  interest  of  said  undivided  one-fourth  interest,  which  deed 
bore  date  February  20,  1900.'' 
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2.  ''That  on  June  27,  1893,  Joseph  Phillips  and  John  Hen- 
derson, who  were  then  and  there  citizens  of  the  United  States, 
over  the  age  of  twenty-one  years,  located  a  certain  mining  claim 
in  Mountain  View  mining  district,  Washington  county,  Idaho, 
to  wit,  the  Summit  mining  claim ;  that  on  April  19,  1897,  said 
Joseph  PhiUips  and  John  Henderson  sold  and  conveyed  said 
mining  claim  to  George  Wirtz  and  John  Welch,  and  that  said 
deed  was  duly  recorded  on  the  twenty-third  day  of  April,  1897, 
with  the  recorder  of  Idaho  county ;  that  on  July  27, 1897,  George 
Wirtz  and  John  Welch,  who  were  then  and  there  in  possession 
of  said  Summit  mining  claim,  entered  into  a  contract  to  sell 
and  convey  said  mining  claim  and  all  thereof  to  C.  E.  Page, 
which  contract  has  been  introduced  in  evidence  as  defendants' 
exhibit  "A/*  That  said  contract  was  shortly  thereafter  assigned 
to  E.  D.  Pord ;  that  there  was  paid  on  said  contract  to  George 
Wirtz,  on  or  about  November  1,  1897,  the  sum  of  $200,  and 
that  there  has  been  paid  upon  the  same  altogether  about  $2,000. 
That  said  contract  covered  other  claims,  and  that  the  entire 
amount  to  be  paid  thereunder  was  $40,000.  That  E.  D.  Ford 
went  into  possession  of  the  said  Summit  mining  claim  imme- 
diately after  the  execution  of  the  said  contract,  and  not  later 
than  November  1,  1897,  and,  together  with  his  associates  un- 
der said  contract  and  successors  in  interest,  have  been  in  pos- 
session of  said  mining  claim  ever  since,  and  have  expended 
large  sums  of  money  in  working  and  developing  said  claim. 
That  said  contract  of  purchase  under  date  of  July  27,  1897, 
is  still  in  force  and  effect,  the  time  of  payment  having  been  ex- 
tended and  the  sum  of  about  thirteen  or  fourteen  thousand 
dollars  yet  being  due  for  said  undivided  one-fourth  interest** 

3.  "That  neither  of  the  plaintiffs  have  at  any  time  been  in 
possession  of  said  Summit  mining  claim  prior  to  the  commence- 
ment of  this  suit** 

4.  "That  E.  D.  Pord  acquired  his  interest  in  said  property 
by  virtue  of  said  contract,  and  his  right  to  purchase  the  same 
and  his  possession  of  said  Summit  mining  claim  under  said 
contract  long  prior  to  the  commencement  of  this  action  upon 
the  part  of  the  plaintiffs  in  the  state  of  Washington  as  afore- 
said.** 
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6.  ''That  George  Wirtz  and  John  Welch  have  at  all  times 
herein  mentioned  been  citizens  of  the  United  States,  over  the 
age  of  twenty-one  years,  and  citizens  of  the  state  of  Idaho  since 
1894.  That  E.  D.  Ford  is  a  citizen  of  the  United  States,  and 
has  been  a  citizen  of  the  state  of  Idaho  and  a  resident  of  the 
state  of  Idaho  since  June  1,  1898.  That  the  defendant  is  a 
corporation  organized  and  existing  under  and  by  virtue  of  the 
laws  of  the  state  of  Colorado,  and  that  since  October  18,  1899, 
has  maintained  its  agent  upon  whom  process  could  be  served, 
within  the  state  of  Idaho,  in  conformity  with  the  laws  of  the 
state  of  Idaho/' 

As  conclusions  of  law  from  the  foregoing  facts,  the  court 
found: 

1.  ''That  these  defendants  were  in  no  wise  bound  or  affected 
in  their  rights  by  the  judgment  or  decree  rendered  in  said 
cause  heretofore  referred  to  in  the  state  of  Washington,  and  that 
the  said  judgment  or  decree  was  wholly  inoperative  as  to  these 
defendants  and  their  rights  under  the  contract  of  purchase  and 
their  right  to  the  possession  of  the  Summit  mining  daim  or  any 
part  thereof.^* 

2.  "That  the  plaintiffs  can  take  nothing  by  this  cause  of 
action,  and  that  the  defendants  are  entitled  to  judgment  for 
costs  and  disbursements  herein,  and  it  is  ordered  liiat  judgment 
be  entered  accordingly/' 

AILSHIE,  J.  (After  Making  Foregoing  Statement)  .—The 
only  question  necessary  for  our  determination  in  this  case  is 
whether  or  not  the  defendant  Ford  was  bound  by  the  judg- 
ment of  the  Washington  court  of  February  16,  1900,  in  case  of 
Tohlas  et  ai.  v.  Wirtz  et  al.  Before  considering  that  question 
it  shoiQd  be  observed  that  the  contract  under  which  Ford  ac- 
quired his  interest  in  the  property  was  entered  into  prior  to 
1}ie  commencement  of  the  action  in  the  Washington  court,  and 
bis  entry  into  possession  of  the  property  was  also  prior  to  that 
date.  It  is  also  a  conceded  fact  in  this  case  that  the  plaintiffs 
in  the  action  commenced  in  the  Washington  court  had  actual 
notice  of  the  interest  claimed  in  the  property  by  Ford,  as  weU 
as  the  constructive  notice  which  was  imparted  by  his  posses- 
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sion  of  the  property  at  that  time.  It  is  admitted,  on  the  other 
hand,  by  Ford^s  counsel,  that  he  is  not  a  bona  fide  purchaser 
within  the  meaning  of  the  law  of  the  interest  claimed  by  Mm, 
for  the  reason  that  he  had  not  made  full  payment  of  the  pur- 
chase price  prior  to  the  commencement  of  that  action. 

The  general  rule  of  law  applicable  to  a  case  of  this  kind  is 
stated  by  Black  on  Judgments,  volume  2,  section  549,  as  fol- 
lows :  "It  is  well  settled  that  a  judgment  is  conclusive,  not  only 
upon  those  who  were  actual  parties  to  the  litigation,  but  also 
upon  all  persons  who  are  in  privity  with  them/'  This  we  un- 
derstand to  be  the  correct  rule  of  law  upon  the  subject  There 
is  no  question  in  this  case  but  that  the  appellant.  Ford,  was 
not  a  party  to  the  action  wherein  the  judgment  and  decree  was 
obtained  in  the  Washington  court  The  only  question,  there- 
fore, remaining  to  be  determined  is:  Was  he  a  privy  to  the 
judgment  or  in  privity  with  the  defendant  Wirtz  in  that  action  ? 
Freeman  on  Judgments,  volume  1,  section  162,  fourth  edi- 
tion, in  discussing  the  question  as  to  who  are  parties  privy, 
says:  "It  is  well  understood,  though  not  usually  stated  in  ex- 
press terms  in  works  upon  the  subject,  that  no  one  is  privy  to  a 
judgment  whose  succession  to  the  rights  of  property  thereby 
aflfected  occurred  previously  to  the  institution  of  the  smt."' 

In  24  American  and  English  Encyclopedia  of  Law,  second 
edition,  page  746,  it  is  said:  "Every  person  is  privy  to  a 
judgment  or  decree  who  has  succeeded  to  an  estate  or  interest 
held  by  one  who  was  a  party  to  such  judgment  or  decree,  if 
the  succession  occurred  after  the  bringing  of  the  action.  But 
in  order  that  privity  shall  exist,  the  succession  must  have  oc- 
curred after  the  institution  of  the  suit.  One  who  succeeded  to 
the  right  of  property  of  a  party  prior  to  that  time,  is  not  in 
privity  with  him  and  is  not  concluded  by  the  judgment" 
(Dull  V.  Blackmm,  169  U.  S.  243,  18  Sup.  Ct  Rep.  333,  42  L. 
«d.  733.) 

In  Shay  v,  McNamao'a,  64  Cal.  174,  the  court,  in  determining 
whether  certain  parties  were  privy  to  a  judgment  which  had 
been  introduced  against  them,  said:  "This  was  the  origin  of 
whatever  interest  the  Johnsons  acquired  under  the  Kellys; 
and  having  originated  before  the  commencement  of  the  suit  of 
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Morgans  v.  Kelly,  it  follows  that  they  are  unaffected  by  the 
judgment  in  that  ease;  for  only  those  are  privies  whose  inter- 
•est  in  the  subject  matter  of  the  suit  originated  subsequent  to 
its  commencement/' 

Weed  Sewing  Machine  Company  v.  Baker,  40  Fed.  56,  was 
an  action  in  some  respects  similar  to  the  one  under  considera- 
tion, and  it  was  there  held  that :  "A  party  in  possession  of  land, 
claiming  an  interest  as  purchaser,  or  under  a  contract  to  pur- 
chase, is  not  in  privity  with  his  grantor.  On  the  contrary,  his 
claim  is  adverse  to  his  grantor,  and  it  must  follow  that  he  is  not 
bound  by  a  decree  against  the  latter  in  a  case  to  which  he  is 
not  a  party  and  rendered  in  a  suit  commenced  after  he  purchased 
and  took  possession.^' 

In  Seymour  v.  Wallace,  121  Mich.  402,  80  N.  W.  242,  the  su- 
preme court  of  Michigan,  in  determining  to  what  extent  a  party 
was  bound  by  a  judgment  to  which  he  was  not  made  a  party, 
quoted  with  approval  from  Coles  v.  Allen,  64  Ala.  105,  the  fol- 
lowing language:  '^N'o  alienee,  grantee,  or  assignee  is  bound  or 
affected  by  a  judgment  or  decree  rendered  in  a  suit  commenced 
against  the  alienor,  grantor^  or  assignor,  subsequent  to  the  aliena- 
tion, grant,  or  assignment;  for  the  plain  reason  that  otherwise 
his  rights  of  property  could  be  devested  without  his  consent,  and 
the  fraud  or  laches  of  the  grantor  could  work  a  forfeiture  of  es- 
tates he  had  created  by  the  most  solemn  conveyances.  ^Vhatever 
may  be  the  force  and  effect  of  the  judgment  or  decree  against 
the  grantor,  if  it  is  sought  to  be  used  to  the  prejudice  of  the 
grantee,  there  must  be  independent,  distinct  evidence  of  the 
facts  which  authorized  its  rendition.'*  (Stone  v.  Stone,  179 
Mass.  555,  61  N.  E.  268;  HaH  v,  MovUon,  104  Wis.  349,  76 
Am.  St.  Rep.  881,  80  N".  W.  600;  Cypreanson  v,  Berge,  112  Wis. 
260,  87  K  W.  1081;  Coles  v.  Allen,  64  Ala.  105;  Sorenson  v. 
Sorenson  (Neb.),  98  K  W.  337.) 

The  judgment  in  ToJclas  et  aL  v.  Wirtz  et  aJ.,  having  been 
rendered  by  a  court  which  had  no  jurisdiction  over  the  property 
situated  in  this  state,  became  merely  a  judgment  in  personam, 
and  was  only  binding  upon  those  reached  by  personal  service. 
(Freeman  v.  Alderson,  119  U.  S.  185,  7  Sup.  Ct.  Rep.  165,  30 
L.  ed.  372 ;  Dull  v.  BlacJcman,  169  U.  S.  243,  18  Sup.  Ct.  Rep. 
333,  42  L.  ed.  733;  Pennoyer  v.  Neff,  95  U.  S.  723,  24  L.  ed. 
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665.)  The  plaintiff  in  the  Washington  court,  appreciating  this 
fact,  dismissed  his  action  as  to  Ford  and  all  other  defendants 
on  whom  he  failed  to  get  personal  service.  The  "full  faith  and 
credit*'  commanded  by  section  1  of  article  IV  of  the  federal 
constitution  to  be  given  by  each  state  to  the  judicial  proceedings 
of  every  other  state  does  not  mean  that  such  proceedings  shall 
be  given  any  greater  "faith  and  credit"  in  a  sister  state  than 
they  would  be  accorded  in  the  state  where  taken.  If  the  judg- 
ment of  ToJclas  et  al.  v.  Wirtz  et  cU.  had  been  rendered  in  this 
state  and  the  interest  claimed  by  Ford  had  been  acquired  subse- 
quent to  the  entry  of  that  judgment^  or  subsequent  to  the  filing 
of  a  lis  pendens  in  the  proper  oflSce,  then  Ford  would  be  a  party 
privy  to  Wirtz,  his  grantor,  and  bound  by  the  judgment  The 
judgment,  we  apprehend,  would  have  had  the  same  effect  in 
Washington  had  the  property  been  situated  in  that  state.  But 
when  Ford  secured  his  contract  and  entered  into  the  possession 
of  the  premises  no  action  was  pending.  After  Wirtz  had  con- 
tracted to  part  with  his  title,  he  might  have  lost  interest  in  de- 
fending a  title  which  he  had  agreed  to  part  with,  and  especially 
would  this  be  true  where  but  little  remained  due  on  the  contract 
price  and  the  grantor  was  thriftless  and  execution  proof  against 
any  possible  judgment  for  damages.  In  the  latter  case  the  law 
will  not  leave  open  so  wide  a  door  for  fraud  and  injustice,  but 
will  allow  the  party  acquiring  such  a  property  right  his  day  in 
court  to  contest  the  claim  on  which  a  recovery  is  sought  The 
right  acquired  by  Ford  under  his  contract  of  July  27,  1897,  be- 
came a  property  right;  but  under  the  contract  for  purchase, 
Ford  did  not  become  a  party  privy  to  an  action  subsequently  in- 
stituted against  his  grantor  and  to  which  he  was  not  made  a 
party.  There  was  no  error  in  the  conclusion  reached  by  the 
trial  judge,  and  the  judgment  will  therefore  be  aflfirmed.  Costs 
awarded  to  respondent. 

Stockslager,  C.  J.,  and  Sullivan,  J.,  concur. 
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(March  13,  1005.) 

WILLIAMSON  V.  MOOBE. 
[80  Pac.  227.] 

(Two   cases   heard  together.) 

liiEN  ON  Pebsonal  Pbopkbtt  FOB  Care  T&ebeof— Tenaitts  in  ComcoN 
OP  Personal  Property-- Injunction  Pending  Determination  or 
AN  Action  for  Damages. 

1.  One  who  renders  services  in  the  care  and  protection  of  per- 
sonal property  is,  under  the  provisions  of  section  3445,  Revised 
Statutes,  as  amended  by  act  of  February  9,  1899  (Seas.  Laws  1809, 
p.  181),  entitled  to  a  lien  on  such  property,  dependent  on  posses- 
sion, for  his  pay  therefor. 

2.  Two  of  three  tenants  in  common  in  possession  of  personal 
property  may  lawfully  manage  and  control  the  same  and  their 
employment  of  another  person  to  care  for  and  protect  the  prop- 
erty will  entitle  such  person  to  a  lien  thereon  dependent  on  pos- 
session, for  his  pay  for  such  services. 

3.  Where  M.  sells  a  tract  of  land  to  W.  and  others,  and  places 
a  deed  therefor  in  escrow  and  upon  payment  of  the  balance  due 
on  the  escrow,  M.  refuses  to  surrender  possession  of  the  prem- 
ises, the  grantees  are  not  thereby  entitled  to  an  injunction  re- 
straining M.  from  drawing  the  purchase  money  from  the  bank  hold- 
ing the  escrow  until  the  termination  of  an  action  for  damages 
for  unlawfully  holding  possession. 

(Syllabus  by  the  court.) 

APPEAL  from  District  Court  in  and  for  Blaine  County. 
Honorable  Lyttleton  Price,  Judge. 

Action  in  ejectment  for  the  possession  of  real  property  and 
to  recover  possession  of  certain  personal  property,  and  also  suit 
for  injunction  restraining  defendant  from  drawing  certain 
money  from  the  bank  in  which  the  same  was  deposited.  Judg- 
ment for  plaintiffs,  from  which  defendant  appeals.  Injunction 
issued  against  defendant,  and  from  an  order  refusing  to  dis- 
flolve  the  same,  defendant  also  appeals.  AflGb:ined  in  part  and 
reversed  in  part. 


The  facts  are  stated  in  the  opinion. 
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Sullivan  &  Sullivan,  for  Appellant 

Although  a  contract  may  not  expressly  say  it  is  not  transfer- 
able, yet  if  there  are  equivalent  expressions  or  language  which 
exclude  the  idea  of  performance  by  another,  it  is  not  assignable. 
{La  Rue  v.  Otoezinger,  84  Cal.  283,  284,  18  Am.  St.  Bep.  179, 
24  Pac.  42.)  The  parties  to  a  contract  may  in  terms  prohibit 
its  assignment  so  that  the  assignees  cannot  succeed  to  any  righta 
in  virtue  of  it.  (2  Am.  &  Eng.  Ency.  of  Law,  1035.)  Contracts 
which  are  entered  into  with  a  view  to  the  confidence  reposed  in 
each  other  by  the  contracting  parties,  with  the  belief  on  one  side 
and  the  other  in  the  responsibility  and  solvency  of  the  opposite 
party,  are  not  assignable.  (2  Am.  &  Eng.  Ency.  of  Law,  1037, 
and  authorities  cited;  Arkmsas  Valley  Smelting  Co,  v.  Beldetk 
Min.  Co.,  127  U.  S.  379,  8  Sup.  Ct.  Eep.  1308,  32  L.  ed.  246.) 
An  executory  contract,  made  in  view  of  the  confidence  reposed 
in  one  another  by  the  parties  thereto,  is  not  assignable  by  one 
without  the  consent  of  the  other.  {BoyTcin  v,  Campbell,  9  Mo. 
App.  495.)  Either  cotenant  may  charge  his  separate  interest,, 
or  may  convey  or  mortgage  it,  or  become  personally  liable  upon 
an  undertaking  respecting  it.  (17  Am.  &  Eng.  Ency.  of  Law, 
p.  673.)  In  general,  the  tenant  in  possession  may  use  and  man- 
age the  common  property  in  any  way  he  chooses,  provided  he 
does  not  injure  his  cotenants.  (17  Am.  &  Eng.  Ency.  of  Law, 
p.  670,  and  authorities  cited.)  In  general,  all  acts  done  by  one 
tenant  for  the  protection  or  preservation  of  the  common  prop- 
erty, will  inure  to  the  benefit  of  all  the  cotenants,  who  in  a 
proper  case  may  be  called  upon  for  contribution  for  the  expense 
incurred  in  proportion  to  their  respective  interests.  (17  Am.  & 
Eng.  Ency.  of  Law,  p.  671,  and  authorities  cited ;  Crary  v.  Camp^ 
hell,  24  Cal.  637,  638.)  A  tenant  in  common  is  entitled  to 
charge  his  cotenant  with  a  just  proportion  of  the  expenses  in- 
curred for  the  benefit  of  the  common  property.  (Peyton  v. 
Smith,  22  N.  C.  325;  Hitchcock  v.  Skinner,  1  Hoff.  Ch.  21; 
Anderson  v.  Oreble,  1  Ashm.  136;  Ruffners  v.  Lewis'  Exrs.,  7 
Leigh,  720,  30  Am.  Dec.  513.)  The  right  of  a  tenant  in  com- 
mon to  the  use  and  enjoyment  of  the  common  property  exists 
not  only  in  favor  of  the  tenant  himself  but  also  in  favor  of  a 
stranger  claiming  under  him  as  lessee,  licensee,  or  otherwise,  so 
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long  as  such  possession  and  use  do  not  interfere  with  the  rights 
of  the  other  cotenants.  (17  Am.  &  Eng.  Ency.  of  Law,  p.  671  > 
BeHhold  v.  Fox,  13  Minn.  501,  97  Am.  Dec.  243;  McOarrell  v. 
Murphy,  1  Hilt>  132;  Camee  v.  Anders,  20  N.  C.  388;  Ord  v. 
Chester,  18  Cal.  77;  Carpeniier  v.  Small,  35  Cal.  361,  362;  Lee 
Chuck  V.  Quan  Chong  &  Co.,  91  Cal.  593,  28  Pac.  45;  Hardy  v. 
Johnson,  68  IT.  S.  371, 17  L.  ed.  502.)  Defendant,  in  his  cross- 
complaint,  claims  a  special  lien  on  said  property  under  his  con- 
tract of  employment  with  Newland  and  Jensen.  (Idaho  Be  v. 
Stats.,  sec.  3445;  Comsiock  Min.  &  Milling  Co.  v.  Lundstrum, 
9  Idaho,  257,  74  Pac.  975.)  An  assignment,  after  the  lien  of  a 
creditor  has  attached,  as  hy  filing  a  bill,  etc.,  only  conveys  the 
property  subject  to  that  lien.  {Coming  v.  White,  2  Paige, 
567.)  An  assignee  generally  succeeds  only  to  the  rights  of  his 
assignor.  (Bullard  v.  Kinney,  10  Cal.  60.)  Generally,  the  as- 
signee of  a  contract  takes  his  assignor's  rights,  but  subject  to  the 
same  burdens.  {Smith  v.  Rogers,  14  Ind.  224;  Phalen  v.  State, 
12  Gill  &  J.  18;  Kelley  v.  Schupp,  60  Wis.  76,  18  N.  W.  725.) 
Where  it  appears  that  the  defendant  is  in  possession  of  the  prop- 
erty with  the  license  or  consent  of  the  plaintiff's  cotenant  it  is 
error  to  render  judgment  in  favor  of  the  plaintiff  for  restitution 
and  possession  of  the  whole  property.  All  that  he  is  entitled 
to  is  to  be  let  into  possession  with  the  defendant  to  enjoy  his 
moiety.  {Lee  Chuck  v.  Quan  Wo  Chong  &  Co.,  91  Cal.  593,  28 
Pac.  45.)  Section  4288,  Bevised  Statutes,  enumerates  cases  in 
which  an  injunction  may  be  granted.  The  complaint  filed  does 
not  come  under  any  of  tiie  cases  enumerated.  It  is  necessary  to 
allege  facts.  It  is  a  well-settled  rule  of  pleading  that  bare  alle- 
gations of  conclusions  cannot  avail  the  pleader,  especially  where 
a  demurrer  is  interposed,  without  a  statement  of  probative  facts 
upon  which  the  conclusions  are  based.  (10  Ency.  of  PI.  &  Pr., 
p.  925,  and  authorities  cited.) 

P.  M.  Bruner,  for  Bespondent,  cites  no  authorities. 

ATLSHIE,  J.— On  April  25,  1902,  the  defendant  Moore  en- 
tered  into  a  contract  with  the  plaintiffs  Newland  and  Williamson 
and  one  Lars  J.  Jensen  for  the  sale  of  a  certain  farm,  together 
with  livestock  and  farm   implements   thereon,   situate  in   the 
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county  of  Blaine,  for  the  sum  of  $2,050,  and  on  that  date  the 
purehaeers  paid  the  sum  of  $1,000,  and  the  defendant  executed 
a  deed  to  the  property  and  placed  the  same  in  the  First  National 
Bank  at  Hailey,  in  escrow.  The  escrow  agreement  accompany- 
ing the  deed  provided  that  the  purchasers  should  pay  the  bal- 
ance of  $1,050  into  the  First  National  Bank^  with  interest 
thereon  at  the  rate  of  eight  per  cent  per  annum^  which  sum  was 
to  be  paid  on  or  before  the  twenty-fifth  day  of  April,  1904.  It 
is  conceded  by  all  parties  to  the  action  that  the  purchase  price 
of  $2,050  was  to  be  paid  in  full  for  both  the  ranch  and  the 
personal  property,  but  no  mention  was  made  of  the  personalty 
in  the  deed,  and  no  bill  of  sale  appears  to  have  been  executed. 
But  the  escrow  agreement  contains  the  following  reference  to 
the  personal  property :  ''It  is  further  mutually  agreed  that  said 
second  parties  do  not  dispose  of  any  stock  on  said  land,  con- 
sisting of  one  cow  and  six  head  of  horses,  until  the  land  is  paid 
for.'^  The  plaintiff  Sherry  was  the  agent  and  attorney  in  fact 
for  the  plaintiff  Williamson  in  negotiating  this  purchase,  and 
appears  to  have  been  the  agent  and  attorney  in  fact  for  William- 
son ever  since  that  time.  It  was  agreed  between  Moore,  New- 
land  and  Jensen  at  the  time  of  the  transaction  that  Newland  and 
Jensen  should  take  immediate  possession  of  the  property,  both 
real  and  personal,  but  it  was  specifically  stipulated  between 
them  that  Sherry  should  not  be  let  into  the  possession  of  any  of 
the  property  prior  to  making  final  payment  This  agreement 
appears  to  have  been  made  because  of  Moore's  personal  dislike 
for  Sherry  and  his  opinion  as  to  Sherry's  responsibility.  In  ac- 
cordance with  this  agreement,  Newland  and  Jensen  entered  into 
the  possession  of  the  property  and  continued  in  the  possession 
and  control  of  the  same  until  September  3,  1902,  on  which  date 
tliey  entered  into  a  written  contract  with  Moore,  by  the  terms  of 
which  Moore  agreed  to  take  possession  of  the  ranch  and  per- 
sonal property  and  to  care  for  the  same  in  a  workmanlike  man- 
ner 80  long  as  Jensen  and  Newland  might  desire,  and  which 
contract  it  was  stipulated  might  be  terminated  at  the  option  of 
Jensen  and  Newland,  and  in  consideration  thereof  they  prom- 
ised and  agreed  to  pay  Moore  the  sum  of  $45  per  month  for 
such  services.    Neither  Williamson  nor  her  agent,  Sherry,  were 
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consulted  about  this  transaction,  nor  did  they  take  any  part  in 
the  same;  but  Moore  testifies  that  on  the  same  day  he  notified 
Sherry  of  the  contract  which  had  been  entered  into  between 
him  and  Jensen  and  Newland.  Jensen  and  Newland  appear  to 
have  left  the  country,  but  prior  to  leaving  sold  and  assigned  all 
their  rights  under  the  escrow  agreement  of  April  25,  1902,  to 
the  plaintiff  Sherry.  Sherry  demanded  possession  of  the  prop- 
erty from  Moore,  and  Moore  declined  to  surrender  the  posses- 
sion until  the  balance  of  the  purchase  price  was  paid.  This  ac- 
tion was  thereupon  instituted  against  Moore  in  ejectment  for 
the  possession  of  the  property  and  for  damages  for  its  detention. 
The  defendant  answered  and  also  filed  a  cross-complaint,  in 
which  he  pleaded  the  agreement  under  which  he  took  possession 
of  the  property  and  claimed  a  lien  upon  the  property  under  the 
provisions  of  section  3445,  Bevised  Statutes,  as  amended  Febru- 
ary 9,  1899  (Sess.  Laws  1899,  p.  181),  and  asked  that  his 
claim  for  taking  cafe  of  and  protecting  the  property  at  the  rate 
of  $45  per  month  be  ascertained  and  adjudged  as  a  lien  against 
such  property.  The  case  was  tried  to  a  jury  and  verdict  was  re- 
turned in  favor  of  the  plaintiffs  for  the  possession  of  the  prop- 
erty, both  real  and  personal,  without  damages,  and  judgment  was 
thereupon  entered  accordingly.  A  careful  examination  of  the 
record  in  this  case  discloses  no  reason  for  our  interfering  with 
the  judgment  in  ejectment  for  possession  of  the  real  property. 
We  know  of  no  principle  of  law  by  which,  under  the  facts  of  this 
case,  defendant  Moore  could  acquire  a  lien  upon  the  realty  for 
either  the  care  and  protection  of  the  real  estate  or  personal 
property.  On  the  other  hand,  under  the  provisions  of  section 
3445,  supm,  and  the  authority  of  Idaho  Comstock  M.  &  3f.  Co, 
v..  Lundstrum,  9  Idaho,  257,  74  Pac.  975,  decided  by  this  court, 
the  defendant  is  entitled  to  a  lien,  dependent  upon  possession, 
on  the  personal  property  which  had  been  intrusted  to  his 
care,  keeping  and  protection  tmder  the  agreement  of  September 
3d,  between  himself  and  Newland  and  Jensen.  The  trial  court 
refused  to  admit  in  evidence  this  contract  between  Moore,  Jen- 
sen and  Newland,  apparently  upon  the  theory  that  it  had  never 
been  submitted  to  Mrs.  Williamson  or  her  agent.  Sherry,  for  ap- 
provaL  But  even  had  it  been  objectionable  upon  that  ground, 
Idaho,   VoL   10—48 
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ifc  would  still  have  been  admissible  for  the  purpose  of  establish* 
ing  the  contract^  and  therefore  attaching  the  lien  against  the  in- 
terests held  by  Jensen  and  Newland  at  the  time  of  its  execu- 
tion.  But  we  think  the  agency  in  this  case  was  su£ScientIy  es- 
tablished and  sujficient  knowledge  of  the  whole  transaction  was 
imparted  to  both  Williamson  and  her  ag^it.  Sherry,  as  to  bind 
the  Williamson  interest  and  make  the  contract  admissible  as 
against  all  the  plaintiffs.  The  grantees  were  tenants  in  common, 
and  the  possession  by  one  of  such  tenants  of  personal  property 
was  possession  by  all,  and  was  sufficient  to  justify  an  exercise  of 
the  control  and  management  assumed  in  this  case.  (17  Am.  & 
Eng.  Ency.  of  Law,  2d  ed.  670;  Southworth  v.  Smith,  27  Conn. 
356,  71  Am.  Dec.  72;  Tallman  v.  Barnes,  64  Wis.  181, 11  N.  W. 
478.)  It  necessarily  follows  that  one  caring  for  such  property 
under  employment  from  the  tenant  in  possession  thereof  is  en- 
titled to  his  lien  under  section  3446,  supra. 

After  the  commencement  of  the  action  in  ejectment,  and  prior 
to  the  trial  thereof,  the  plaintiffs  Williamson  and  Sherry  filed 
a  further  complaint  against  the  defendant,  setting  up  most 
of  the  facts  contained  in  the  first  complaint,  and  the  fact  of  the 
pendency  of  the  action  in  ejectment,  and  that  the  plaintiffs 
were  claiming  damages  against  the  defendant,  and  that  defend- 
ant was  wholly  insolvent  and  unable  to  respond  in  damages,  and 
that  plaintiffs  were  about  to  pay  into  the  First  National  Bank 
the  balance  of  the  purchase  price  under  the  escrow  agreement 
of  April  25th^  and  that  the  defendant  was  still  retaining  posses- 
sion of  the  premises,  and  praying  for  an  injunction  against 
the  defendant  withdrawing  the  deed  from  the  bank^  or  with- 
drawing the  sum  of  $900  of  the  purchase  price  which  the  plain- 
tiffs were  then  about  to  pay  into  the  bank,  until  the  final  de- 
termination of  the  action  in  ejectment  The  court  thereupon 
granted  a  temporary  injunction.  After  the  entry  of  judgment 
m  the  ejectment  case^  in  which  plaintiffs  were  not  allowed  any 
damages  whatever,  the  defendant  moved  the  court  to  dissolve 
the  injunction  previously  issued  against  his  withdrawing  $900 
of  the  purchase  price  from  the  bank,  and  his  motion  was  denied. 
From  the  order  denying  such  motion,  the  defendant  has  also 
appealed,  and  both  appeals  have  been  heard  together  in  this 
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court  Upon  what  theory  the  trial  judge  granted  an  injunc- 
tion upon  the  complaint  in  this  case  we  have  been  unable  to 
discover.  It  was  not  within  the  province  of  a  court  of  equity 
to  restrain  the  defendant  from  drawing  out  of  the  bank  the 
purchase  price  of  his  property  pending  the  effort  of  the  plain- 
tiffs to  secure  a  judgmeut  against  him  for  unliquidated  dam- 
ages. This  was  clearly  an  effort  to  hold  money  in  such  man- 
ner that  it  would  be  subject  to  execution  for  the  payment  of 
a  prospective  judgment.  But  the  court  refused  to  dissolve  the 
injunction  after  the  plaintiff  had  failed  to  obtain  a  judgment 
for  damages.     This  was  error.  » 

Our  conclusion  from  an  examination  of  the  whole  record  in 
this  case  is  as  follows :  The  orders  granting  the  injunction  and 
refusing  to  dissolve  the  same  are  hereby  reversed.  The  judg- 
ment in  ejectment  for  the  possession  of  the  real  property  de- 
scribed therein  is  affirmed,  and  that  part  of  the  judgment 
granting  the  plaintiffs  possession  of  the  personal  property  de- 
scribed therein  is  reversed.  The  cause  is  remanded  to  the  trial 
court  with  direction  to  allow  defendant's  lien  on  the  personal 
property  and  hear  further  evidence  as  to  the  amount  due  de- 
fendant if  the  parties  desire  to  offer  further  evidence,  and  if 
they  do  not,  to  make  finding  upon  the  evidence  already  produced 
and  enter  judgment  in  harmony  therewith  and  in  accordance 
with  the  views  herein  expressed. 

Costs  awarded  to  appellant. 

Stockslager,  C.  J.,  concurs. 


(March  15,  1905.) 

WILSON  V.  EAGLESON. 
181  Pac.  434.] 

COlCPLAIirr  SUFFICHENT  WHEN. 

1.  A  complaint  in  an  action  to  restrain  the  maintenance  of  a 
checkgate  in  a  community  irrigating  ditch  or  lateral  that  al- 
leges the  ownership  or  possession^  use  and  cultivation  of  lands 
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under  such  ditch  or  lateral;  that  such  ditch  or  Uteral  is  their 
only  means  of  water  supply;  that  the  maintenance  of  check- 
gates  conflict  with  the  legal  rights  of  plaintiff  and  is  unlawful — 
is  not  demurrable. 

(Syllabus  by  the  court) 

APPEAL  from  District  Court  of  Ada  County.  Honorable 
Gkorge  H.  Stewart,  Judge. 

Action  to  restrain  defendants  from  maintaining  checkgates 
in  ditch  or  lateral.  Judgment  for  plaintiffs,  from  which  de- 
fendants appeal.    Affirmed. 

Martin  &  McElroy,  for  Appellant. 

Does  the  complaint  state  a  cause  of  action?  If  this  is  to  be 
regarded  as  an  action  to  restrain  a  trespass  on  water,  it  must 
clearly  appear  what  water  is  to  be  protected  by  tiie  judgment  of 
the  court;  and  where,  as  in  this  case,  the  lower  water  users  on 
the  canal  are  enjoining  those  at  the  head  of  the  canal,  the  re- 
Uef  granted  will  be  that  the  defendant  be  required  to  permit 
the  special  quantity  of  water  turned  into  the  canal  for  plaintiffs 
to  pass  by  his  checkgates  and  sublaterals  and  go  on  down  the 
canal  for  the  use  of  plaintiffs.  Unless  plaintiffs  allege  the 
amount  of  water  they  claim  or  that  is  being  turned  into  a  ditch 
for  their  use,  the  court  will  be  unable  to  grant  relief,  since  de- 
fendant is  entitled  to  his  day  in  court  as  to  the  existence  of 
the  right  sought  to  be  protected.  There  is  also  no  allegation 
that  the  plaintiffs,  or  either  of  them,  own  any  specific  interest 
in  the  lateral,  or  sufficient  interest  therein  to  carry  any  par- 
ticular quantity  of  water.  {Bowman  v.  Ayers-,  2  Idaho,  306,  13 
Pac.  346 ;  Jensen  v.  Hunter  (Cal.),  41  Pac.  16;  Yeager  v.  Wood- 
rujf,  17  Utah,  361,  53  Pac.  1045.)  Upon  what  theory  can  the 
court  destroy  the  crops  of  defendants  to  help  those  of  plain- 
tiffs? The  burden  is  always  upon  the  one  asking  an  injunction 
to  show  the  greater  equities,  and  if  the  equities  are  equal,  the 
injunction  will  be  denied.  (16  Am.  &  Eng.  Ency.  of  Law,  2d 
ed.,  p.  363,  par.  8,  and  authorities  cited;  Chartiers  Block  Coal 
Co,  V.  Mellon,  152  Pa.  St.  286,  34  Am.  St.  Rep.  645,  25  Atl. 
597,  18  L.  E.  A.  702  (see  p.  707) ;  Mott  v.  Underwood,  148  N. 
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Y.  463,  61  Am.  St.  Rep.  711,  42  N.  E.  1048,  32  L.  E.  A.  270  (see 
bottom  last  column,  p.  272) ;  Fesler  v.  Bray  ton,  145  Ind.  71,  44 
N.  E.  37,  32  L,  B.  A.  578.)  In  determining  whether  an  injnnc- 
tion  shall  be  granted  or  refused,  the  courts  will  always  consider 
the  injuries  inflicted  on  others,  strangers  to  the  snit.  (16  Am.  & 
Eng.  Ency.  of  Law,  2d  ed.,  p.  364,  and  authoritiee  cited.) 
Could  the  court  in  this  case  make  an  order  for  an  injunction 
which  shall  in  general  terms  restrain  the  defendants  from  in  any 
manner  interfering  with  any  water  belonging  to  the  plaintiffs? 
We  claim  not:  1.  For  the  reason  that  it  is  not  shown  in  evi- 
dence that  all  of  the  plaintiffs  have  any  right  whatever;  2.  For 
the  reason  that  the  relation  of  the  plaintiffs  and  the  defendants, 
in  so  far  as  their  water  rights  are  concerned,  or  the  interest 
which  they  own  or  hold  in  the  ditch,  is  not  put  in  issue  by 
the  pleadings,  and  is  not  suflBciently  shown  in  evidence,  either 
to  give  the  court  jurisdiction,  or  to  enable  the  court  to  justly 
determine  the  same,  or  to  render  a  judgment  thereon ;  3.  For  the 
reason  that  such  order  is  too  indefinite  and  uncertain.  The  de- 
fendants or  the  plaintiffs  can  never  tell  with  certainty  whether  it 
is  being  violated,  and  it  will  only  lead  to  disputes  and  confusion. 
Injunction  orders  must  be  certain  and  specific.  (Lyon  v.  Botch' 
ford,  25  Hun  (N.  Y.),  57;  Clark  v.  Clark,  25  Barb.  76;  High 
on  Injunctions,  sec.  884;  Ballentine  v.  Webb,  84  Mich.  38,  47 
N.  W.  485,  11  L.  E.  A.  321 ;  Ellis  v.  Rademacher,  125  Cal.  556, 
58  Pac.  178,  180;  Robinson  v.  Clapp,  65  Conn.  365,  32  AtL 
939,  29  L.  E.  A.  582,  592.) 

Eichards  &  Haga,  for  Respondents. 

Every  court  of  record  has  the  inherent  power  to  make  rules 
for  the  transaction  and  regulation  of  its  own  business.  (8  Am. 
&  Eng.  Ency.  of  Law,  2d  ed.,  29,  and  cases  there  cited;  Hanson 
V,  McCune,  43  Cal.  178.)  Courts  may  rescind  their  rules,  or 
may,  in  establishing  them,  reserve  the  exercise  of  discretion  for 
particular  cases;  but  a  rule  made  without  such  qualifications 
must  be  applied  to  all  cases  that  fall  within  it,  until  it  is  re- 
scinded. (8  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  31,  and  note 
3;  Thompson  v.  Hatch,  3  Pick.  (Mass.)  512;  Treishel  v.  Mo^ 
QUI,  28  111.  App.  68.)     If  an  appeal  be  attempted  and  be  not 


Digitized  by  VjOOQIC 


^58  Wilson  v.  Eagleson.  [10  Idaho, 

Argument  for  Bespondents. 

perfected  in  accordance  with  all  the  conditions  thus  prescribed, 
whether  by  statute  or  rule,  the  court  does  not  become  vested  with 
complete  jurisdiction  of  the  case  for  the  purpose  of  review,  and 
the  abortive  appeal  will  be  dismissed.  (2  Spelling  on  New 
Trial  and  Appeal,  sec.  646.)  This  court  has  repeatedly  held, 
where  the  transcript  fails  to  show  compliance  with  the  statutes 
or  rules  of  the  court  in  the  matter  of  appeals,  that  the  appeal 
will  be  dismissed.  The  requirement  that  the  transcript  must 
be  filed  within  sixty  days  after  the  appeal  is  perfected  is  man- 
datory, and  has  been  enforced  wherever  the  matter  has  been 
called  to  the  attention  of  the  court.  (Pence  v.  Lemp,  4  Idaho, 
527,  43  Pac.  75;  Taylor  v.  McCormick,  8  Idaho,  37,  66  Pac. 
805;  Penny  v.  Nez  Perce  County,  4  Idaho,  642,  43  Pac.  570; 
Fahey  v.  Belcher,  3  Idaho,  355,  29  Pac.  112;  Mdhoney  v.  Mar- 
shall,  3  Idaho,  343,  29  Pac.  110;  Hattabaugh  v,  Vollmer,  5 
Idaho,  23,  46  Pac.  831.)  We  desire  first  to  call  the  court's  at- 
tention to  the  fact  that  most,  if  not  all,  of  the  questions  raised 
by  the  appellants  on  their  appeal  were  before  this  court  and 
were  passed  upon  by  this  court  in  the  former  appeal.  (See 
Wilson  V.  Eagleson,  9  Idaho,  17,  71  Pac.  613.)  The  principle 
of  res  judicata,  therefore,  confronts  the  appellants  on  the  present 
appeal.  This  court  in  a  recent  decision  of  Hall  v.  BlacJcman, 
9  Idaho,  555,  75  Pac.  608,  in  discussing  the  question  of  eflfect 
of  a  former  appeal,  says:  "There  must  necessarily  be  an  end 
to  litigation  in  any  given  case,  but  that  object  can  never  be 
attained  if  an  appellate  court  can  re-examine  upon  subsequent 
appeals  the  same  questions  which  it  has  previously  examined, 
and  the  fact  that  it  may  have  made  a  mistake  or  committed  an 
error  will  not  warrant  a  re-examination  and  reconsideration 
upon  another  appeal  in  the  same  case.  {Lindsay  v.  People,  1 
Idaho,  438;  Board  of  Supervisors  of  Wayne  Co.  v.  Kinnicoit, 
94  U.  S.  498,  24  L.  ed.  260;  Aurora  v.  West,  7  Wall.  82,  19  L. 
ed.  42;  Washington  etc.  Co.  v.  Sickles,  24  How.  333,  16  L. 
ed.  653;  Wilkes  v.  Davies,  8  Wash.  112,  35  Pac.  611,  23  L.  R. 
A.  103 ;  Ouarantee  Co.  of  N.  A.  v.  Phoenix  Ins.  Co.,  124  Fed. 
170.)  Under  statutes  identical  with  ours  the  courts  of  other 
states  have  repeatedly  held  that  *'an  appeal  from  the  judgment 
does  not  present  the  evidence  for  review,  unless  error  is  assigned 
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in  the  overruling  of  the  motion  for  a  new  trial/'  (Ptercc  v. 
Manning,  2  S.  Dak.  617,  61  N.  W.  332;  United  States  v.  Trahing, 
3  Wyo.  147,  6  Pac.  721 ;  Hawkins  v.  Hubbard,  2  S.  Dak.  633,  51 
N.  W.  774;  First  Nat.  Bank  v.  Comfort,  4  Dak.  167-173,  28 
N.  W.  855;  Myers  v.  Longstaff,  14  S.  Dak.  98,  84  N.  W.  233; 
Boyd  V.  Bryan,  11  Okla.  56,  65  Pac.  940;  Withers  v.  Kemper, 
supra;  Borgensen  v.  Cookstone,  91  Minn.  91,  97  N.  W.  734; 
McNabb  v.  NoHhem  P.  R.  Co.,  12  N.  Dak.  568,  98  N.  W.  853; 
Olaser  v.  Closer,  13  Okla.  389,  74  Pac.  944;  Bice  v.  Inskeep,  84 
Oal.  224.)  The  questions  presented  for  review  by  an  appeal 
from  the  judgment  are  of  an  entirely  different  character  from 
those  presented  by  an  appeal  from  au  order  granting  or  deny- 
ing a  new  trial.  (Holmes  v.  Warren,  145  Gal.  457,  78  Pac. 
^54;  Toulouse  v.  Burkett,  2  Idaho,  184,  10  Pac.  26.)  A  com- 
parison of  the  findings  with  the  complaint  will  show  that  the 
<K)urt  found  affirmatively  on  every  issue  raised  by  the  complaint, 
and  as  the  complaint  had  already  been  held  sufficient,  the 
lower  court  was  certainly  justified  in  making  its  findings  in  ac- 
•cordance  with  the  allegations  of  the  complaint.  Two  or  three 
findings  of  fact  have  been  placed  among  the  conclusions  of  law, 
but  this  does  not  in  any  way  impair  the  force  of  such  findings. 
i^Miller  v.  Smith,  7  Idaho,  204,  61  Pac.  824;  McCarthy  v. 
Brown,  113  Cal.  15,  45  Pac.  14;  Cushing  v.  Cable,  64  Minn.  6, 
^5  N".  W.  736.)  ^'When  the  material  issues  are  passed  upon,  it 
is  not  cause  for  reversal  that  an  ultimate  fact  is  placed  with 
ihe  conclusions  of  law,  as  it  is  difficult  many  times  to  distinguish 
between  au  ultimate  fact  and  a  conclusion  of  law.''  It  is  well- 
settled  that  ownership  is  an  ultimate,  fact,  and  not  a  conclusion 
•of  law.  {Johnson  v,  Vance,  86  Cal.  128,  24  Pac.  863 ;  Soutor  v. 
Maguvre,  78  Cal.  543,  21  Pac.  183;  21  Ency.  of  PI.  &  Pr.  718;  12 
Ency.  of  PI.  &  Pr.  1044,  1045.)  Findings  are  to  be  read  and 
^^onsidered  together  and  liberally  construed  in  support  of  the 
judgment,  and,  if  possible,  are  to  be  reconciled  so  as  to  prevent 
4iny  conflict  upon  material  points.  {PeopWs  Home  8av.  Bank  v. 
Richard,  139  Cal.  285,  73  Pac.  858;  Breeze  v.  Brooks,  97  Cal.  77, 
:31  Pac.  742,  22  L.  E.  A.  256.) 

STOCKSLAQER,  C.  J.— This  is  the  second  appeal  in  this 
-case.     A  full  statement  of  the  facts,  together  with  the  demands 
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of  the  respective  parties  to  this  action,  may  be  found  in  9  Idaho, 
17,  71  Pac.  613.  In  that  hearing  the  sufficiency  of  the  complaint 
and  the  undertaking  upon  which  the  restraining  order  was  is- 
sued by  the  district  court  were  before  this  court  for  determina- 
tion. The  opinion  was  filed  February  2,  1903.  It  is  shown 
by  the  records  in  this  appeal  that  after  the  hearing  in  that  case 
the  plaintiffs  filed  an  amended  complaint,  in  which  they  set 
out  a  full  description  of  the  real  estate  owned  by  the  respective 
parties  plaintiffs  to  the  action.  An  answer  was  filed  to  the 
original  complaint,  the  substance  of  which  will  be  found  in  the 
opinion  reported  in  9  Idaho,  17,  71  Pac.  613.  A  demurrer  was 
filed  to  the  amended  complaint,  to  wit,  that  facts  sufficient  to 
constitute  a  cause  of  action  in  favor  of  said  plaintiffs  and 
against  these  defendants  are  not  set  out  and  alleged  in  said 
amended  complaint  Also  for  the  reason  that  it  does  not  ap- 
pear by  said  amended  complaint  what  interest,  estate  or  title, 
if  any,  plaintiffs,  or  either  of  them,  own  in  what  is  described 
in  said  amended  complaint  as  the  Peninger  lateral,  and  for 
the  further  reason  that  it  does  not  appear  what  amount  of 
water,  if  any,  the  said  plaintiffs,  or  either  of  them,  are  entitled 
to  divei-t  from  the  New  York  canal.  This  demurrer  was  over- 
ruled and  thereafter  defendants  answered  denying  that  plain- 
tiffs, or  either  of  them,  own  any  interest  in  the  Peninger  lateral 
or  the  right  to  the  use  of  any  water  flowing  through  it,  except 
as  hereinafter  admitted.  Deny  that  said  lateral  was  constructed 
or  being  maintained  by  the  joint  efforts  of  plaintiffs  and  de- 
fendants, or  was  at  any  time  used  by  them  for  the  irrigation  of 
their  lands,  except  as  hereinafter  admitted.  Deny  that  lateral 
is  a  commimity  ditch.  Aver  that  the  records  of  Ada  county  do 
not  show  that  H.  G.  Wilson  and  A.  H.  Wilson  were  the  owners 
of  the  land  described  in  the  complaint,  and  defendants  have 
no  information  or  belief  on  this  subject  sufficient  to  answer 
said  allegation,  and  upon  such  ground  deny  that  at  the  com- 
mencement of  this  action  said  plaintiffs,  or  either  of  them,  wero 
the  owners  of  any  of  said  tracts  of  land.  On  information  and 
belief  deny  that  plaintiff  A.  H.  Bishop  was  the  owner  of  the 
tract  of  land  alleged  in  the  complaint,  and  deny  that  J.  L.  Hor- 
ton  was  the  lessee  or  tenant  of  said  Bishop.     Upon  information 
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and  belief,  '^deny  that  at  the  commencement  of  this  action,  plain- 
tiffs H.  6.  Wilson  and  A.  H.  Wilson  and  John  R.  Kennedy, 
or  either  of  ihem,  had  placed  under  cultivation  any  portion  of 
the  said  tract  of  land  of  which  he  is  alleged  to  be  the  owner, 
or  that  the  same  or  any  part  thereof  was  in  a  high  state  of 
cultivation,  or  had  any  crops  growing  thereon,  or  that  any  part 

thereof  was  depending  on  Peninger  lateral Deny  that 

the  land  alleged  to  have  been  owned  by  A.  T.  Thomas  and 
leased  by  James  M.  Hyatt  is  or  was  at  the  commencement  of 
this  action  irrigated  from  the  Peninger  lateral,  ....  and  aver 
that  water  for  such  purpose  was  and  is  delivered  above  said 
checkgates  is  absolutely  necessary  to  the  diversion  of  said  water.'^ 
The  answer  then  avers :  "That  at  all  times  herein  mentioned  de* 
fendanl^  A.  H.  Eagleson  has  been  and  still  is  the  owner  and 
in  possession  of  certain  lands,  describing  them,  and  that  the 
checkgates  mentioned  in  the  complaint  herein  are  situated  wholly 
on  the  land  of  this  defendant.  That  said  Peninger  lateral  was 
originally  constructed  from  said  headgate  to  said  checkgate  in 
the  winter  of  1900  and  1901,  and  completed  in  the  year  1901, 
at  which  time  these  defendants  constructed  the  headgates  com- 
plained of  herein,  and  that  none  of  said  plaintiffs,  with  the  ex- 
ception of  George  Peninger,  assisted  in  the  construction  of  said 
canal.  Admits  that  plaintiffs  Peninger  and  Elliott,  have  car- 
ried small  quantities  of  water  through  said  lateral  for  the 
purpose  of  irrigating,  amounting  to  about  fifty  inches,  but  the 
defendants  allege  that  the  same  has  been  done  under  an  oral 
license  only,  and  subject  to  the  rights  of  the  defendants  as 
herein  alleged  to  use  and  maintain  said  lateral  and  said  check- 
gates  for  the  purpose  of  carrying  water  to  the  lands  of  de- 
fendants for  the  purpose  of  irrigation. 

"That  at  all  times  since  the  construction  of  said  lateral  defend- 
ants have  been  the  sole  owners  of  that  portion  extending  from 
the  headgates  to  and  across  said  lands  of  defendants,  including 
the  checkgates  in  controversy.  Admit  that  some  of  the  defend- 
ants at  and  prior  to  the  commencement  of  this  action  were  en- 
deavoring to  use  said  Peninger  lateral  to  carry  water  for  the 
purpose  of  irrigation,  but  defendants  allege  that  except  as 
herein  admitted  they  have  never  granted  to  the  plaintiffs,  or 
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either  of  them,  the  right  bo  to  do,  nor  have  said  parties,  or 
either  of  them,  secured  or  attempted  to  secute  any  interest  in 
said  lateral  or  any  right  to  nse  the  same,  and  deny  that  they 
or  any  of  them  had  any  right  to  use  said  lateral  for  such  pur- 
pose; and  defendants  further  allege  that  at  no  time  have  they 
ever  permitted  the  use  of  said  lateral  by  the  said  plaintiffe,  or 
either  of  them,  in  any  manner  adverse  or  hostile  to  the  use 
thereof  by  defendants,  and  the  maintenance  therein  by  these 
defendants  of  a  checkgate  at  the  point  where  the  checkgate  in 
controversy  is  situated,  or  in  any  manner  except  as  herein  stated; 
and  defendants  further  allege  that  said  checkgate  has  been 
at  all  times  maintained  by  them  since  the  construction  of  said 
lateral,  with  such  additional  changes  as  were  made  necessary 
by  the  enlargement  or  other  changes  in  said  lateral/' 

Then  follows  an  allegation :  ''That  the  New  York  Canal  Com- 
pany, Limited,  is  the  owner  of  the  New  York  canal,  and  a 
large  quantity  of  water  diverted  thereby  from  Boise  river,  and 
Peninger  lateral  is  a  lateral  of  said  canal. 

''That  defendants  are  the  owners  of  all  of  section  20,  except 
east  half  of  southeast  quarter  thereof,  and  are  the  owners 
of  water  rights  for  three  himdred  inches  from  said  New  York 
canal,  ....  which  water  is  delivered  to  defendants  through 
said  PeniQger  lateral  by  means  of  three  sublaterals  belonging  to 
defendants.  That  in  an  action  in  the  district  court  of  Ada 
county  in  Jime,  1902,  between  the  New  York  Canal  Company, 
Limited,  and  the  Ada  County  Farmers'  Irrigation  Company,  it 
was  decreed  that  the  New  York  Canal  Company  should  divert 
three  hundred  and  twenty  inches  of  water  into  the  Peninger 
lateral  for  the  use  of  these  defendants;  ....  that  such  water 
was  diverted  by  these  defendants  by  means  of  said  checkgates 
for  use  upon  their  said  land;  ....  that  said  checkgate  is  of 
the  character  commonly  used  for  such  purpose,  and  is  necessary 
and  proper,  ....  and  unless  defendants  are  permitted  to 
maintain  the  same  they  will  be  prevented  from  diverting  and 
carrying  their  said  water  and  using  their  said  property,  to  wit, 
the  Peninger  lateral,  and  will  be  unable  to  irrigate  the  lands 
belonging  to  them  and  irrigated  by  means  of  said  lateral.** 

It  is  then  averred :  'That  the  checkgate  was  constructed  by  de- 
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iendants  at  the  same  time  with  the  original  eonstmction  of  the 
Peninger  lateral,  and  as  a  part  thereof,  and  has  been  continu- 
ously used  and  maintained  by  defendants.  That  said  check- 
^te  does  not  permit  the  water  belonging  to  plaintiffs,  or  either 
of  them,  from  flowing  through  said  lateral,  and  that  the  main- 
tenance thereof  by  defendants  does  not,  and  will  not,  interfere 
with  the  use  of  said  lateral  by  anyone  entitled  thereto,  and  has 
not,  and  will  not,  cause  the  destruction  of  crops  of  plaintiffs.'* 
Then  follows  a  denial  that  the  crops  of  plaintiffs,  or  any  of 
them,  have  been  or  will  be  injured  by  maintaining  the  check- 
gates  in  their  present  condition. 

It  will  be  observed  from  the  pleadings  in  the  case  that  there 
is  no  attempt  on  the  part  of  the  respondents  to  settle  title 
to  real  estate;  neither  do  they  ask  for  the  settlement  of  the 
water  rights  between  themselves  and  the  appellants.  It  is  sim- 
ply a  question  of  the  right  of  the  defendants  to  maintain  cer- 
tain checkgates  in  the  lateral  from  which  all  are  dependent  for 
water  for  use  in  the  irrigation  of  their  crops.  It  is  insisted  by 
learned  counsel  for  respondents  that  this  court  has  passed  upon 
all  the  material  questions  involved  in  this  appeal  upon  the  former 
appeal  heretofore  referred  to.  Whilst  the  court  did  not  say  in 
BO  many  words  in  that  case  that  the  complaint  was  sufficient,  by' 
inference  it  did  say  as  much,  as  an  objection  was  raised  in  that 
case  to  the  sufficiency  of  the  complaint  to  support  the  order 
made  by  the  trial  court  which  was  the  basis  for  the  appeal,  and 
the  action  of  the  lower  court  was  sustained.  We  are  of  the 
opinion  that  the  amended  complaint  now  before  us  for  consid- 
•eration  was  sufficient  for  the  full  determination  of  all  questions 
it  was  intended  to  have  determined  between  the  plaintiffs  and 
defendants  in  the  lower  court,  and  that  the  demurrer  was  prop- 
erly overruled. 

It  is  urged  by  counsel  for  respondents  that  most,  if  not  all, 
the  questions  now  before  the  court  on  this  appeal  were  before 
this  court  and  passed  upon  in  the  former  appeal,  and  have  there- 
fore become  the  law  of  the  case.  The  record  seems  to  uphold 
them  in  this  contention.  It  is  shown  that  the  order  appealed 
from  now  is  practically  the  same  as  the  one  involved  in  that 
appeal.    To  say  the  least,  both  appeals  are  taken  from  orders 
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of  the  district  court  or  judge  thereof,  restraining  and  prohibit- 
ing the  defendants  from  maintaining  checkgates  in  the  Peninger 
lateral  that  will  interfere  with  the  flow  of  water  in  such  lateral 
past  the  lands  of  the  defendants  and  to  the  lands  of  the  plain- 
tiffs. The  language  may  not  be  literally  the  same,  but  the  ob- 
ject and  purpose  is  unquestionably  the  same.  The  entire  con- 
troversy on  both  hearings,  so  far  as  the  record  shows,  involved  ' 
the  right  of  the  defendants  in  the  court  below  to  maintain  the 
checkgates  in  the  Peninger  lateral,  the  defendants  there  in- 
sisting that  they  could  not  successfully  irrigate  their  landa 
without  the  use  of  the  checkgates,  and  that  their  rights  were 
superior  in  all  respects  to  the  rights  of  any  of  the  plaintiffs; 
hence,  if  the  plaintiffs,  or  any  of  them,  were  injured,  they  must 
suffer  the  consequences.  On  the  other  hand,  the  plaintiffs  in- 
sisted that  they  were  entitled  to  the  use  of  a  certain  quantity 
of  water  to  be  delivered  to  them  from  the  New  York  Canal 
Company  through  the  Peninger  lateral,  their  lands  lying  below 
the  lands  of  the  defendants,  and  along  the  lands  of  said  Penin- 
ger lateral,  and  that  said  water  could  not  be  so  delivered  if 
the  defendants  were  permitted  to  maintain  the  checkgates  in 
controversy. 

Judging  from  the  elaborate  record  in  both  hearings,  all  par- 
ties to  the  controversy  were  given  a  full  and  complete  hearing 
by  the  learned  judge  in  the  court  below,  and  on  the  first  hear- 
ing he  granted  a  temporary  restraining  order  restraining  the 
defendants  from  maintaining  the  checkgates  above  a  oertaia  ele- 
vation, to  wit:  "Fourteen  inches  from  the  floor  of  such  check- 
gate,  as  now  situated,  and  not  less  than  sixty  inches  in  width 
between  the  interior  of  the  side  walls  of  said  checkgate.''  This 
order  was  made  after  a  large  number  of  affidavits  were  filed 
in  support  of  and  in  opposition  to  the  maintenance  of  such 
checkgates.  Thereafter,  and  on  the  final  trial  of  said  cause,  the 
court  made  the  order  now  under  consideration,  to  wit:  "And 
it  is  further  ordered,  adjudged  and  decreed  that  the  permanent 
injunction  of  this  court  issue  herein,  directed  to  said  defend- 
ants, their  servants,  ....  requiring  them,  and  each  of  them, 
to  perpetually  refrain  from  having  or  maintaining  any  artificial 
obstruction,  and  particularly  the  said  checkgate,  in  any  way 
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or  to  any  extent,  that  may  or  can  interfere  with  the  waters 
of  the  plaintiffs  flowing  in  said  Peninger  lateral,  as  turned  into 
such  lateral  to  them,  and  each  of  them  by  the  New  York  Canal 
Company,  and  that  the  plaintiffs  have  judgment  for  their  costs/' 

Upon  the  last  hearing  we  find  that  a  large  quantity  of  oral 
evidence  was  introduced,  the  witnesses  for  both  plaintiff  and 
defendants  being  examined  and  cross-examined  at  length  in 
some  instances,  and  we  think  properly.  The  court  took  upon 
itself  the  responsibility  of  asking  questions,  evidently  with  a 
view  of  arriving  at  the  true  facts  in  the  case. 

After  such  full  and  complete  hearing  the  court  made  findings : 
1.  That  the  plaintiffs,  together  with  defendants  herein,  con- 
structed in  the  years  1900  and  1901  the  lateral  described  in 
plaintiff's  complaint  and  known  as  the  Peninger  lateral,  and 
have  since  maintained  the  same  at  the  joint  expense  and  for 
the  joint  use  of  plaintiffs  and  defendants.  2.  That  such  lateral 
was  constructed  to  be  used  as  a  community  lateral,  and  has 
ever  since  been  maintained  as  such  for  carrying  water  from 
what  is  known  as  the  New  York  canal  to  the  lands  of  the 
plaintiff,  to  be  used  in  irrigating  such  lands.  3.  That  the  plain- 
tiffs, except  J.  H.  Horton  and  James  M.  Hyatt,  who  are  lessees, 
are  each  owners  of  land  under  and  tributary  to  such  lateral. 
4.  That  such  lands  are  desert  in  character.  5.  That  the  said 
lateral  is  the  only  convenient  means  by  which  water  can  be  car- 
ried from  said  New  York  canal  to  and  upon  said  tracts  of  land. 
6.  That  much  of  plaintiflPs  land  has  been  placed  in  cultiva- 
tion, and  requires  the  application  of  water  for  the  preservation 
and  cultivation  of  the  crops  thereon.  7.  That  defendants  have 
constructed  and  are  maintaining  a  checkgate  in  such  lateral  in 
a  manner  that  prevents  plaintiffs  from  procuring  a  free  flow  of 
water  from  said  New  York  canal  through  such  lateral,  necessary 
to  preserve  and  cultivate  such  crops.  8.  That  said  defendants, 
though  often  requested  to  move  such  obstruction,  have  refused 
■BO  to  do,  and  threaten  to  continue  such  checkgates,  and  will 
do  so  unless  restrained  by  an  order  of  this  court.  9.  That 
should  such  checkgate  be  so  maintained,  plaintiffs'  crops  will 
l)e  injured  and  destroyed,  and  plaintiffs'  right  to  the  use  of  such 
irater  through  such  lateral  will  be  infringed  upon,  and  the  crops 
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of  plaintiffs  are  of  such  a  character  that  the  injury  thereto  can- 
not be  justly  estimated  in  damages.  10.  That  A.  H.  Eagleson 
is  the  owner  of  the  land  described  in  his  answer,  and  that  the 
checkgate  is  upon  such  land.  11.  That  none  of  the  plaintiffa 
are  carrying  water  through  said  lateral  under  an  oral  license, 
subject  to  the  rights  of  the  defendants,  or  any  of  them.  12. 
That  on  the  ninth  day  of  June,  1902,  this  court  by  an  alterna- 
tive writ  of  mandate,  required  the  New  York  Canal  Company, 
Limited,  to  deliver  three  hundred  inches  of  water  to  defendants 
at  the  head  of  the  Peninger  lateral,  which  writ  was  subsequently 
made  permanent,  and  the  said  New  York  Canal  Company,  Lim- 
ited, both  prior  and  subsequent  to  the  commencement  of  this 
action,  tuined  water  into  said  Peninger  lateral  for  plaintiffs 
and  defendants  in  bulk,  without  segregating  or  measuring  out 
a  certain  or  definite  quantity  for  each  or  any  of  them.  13.  That 
said  checkgate  is  of  the  character  commonly  used  in  irrigating 
canals  for  diverting  water  into  laterals  and  sublaterals,  but 
when  said  Peninger  lateral  is  not  carrying  water  to  its  full  ca- 
pacity, said  checkgate  materially  obstructs  the  flow  of  water  to 
plaintiffs  and  each  of  them.  14.  That  during  the  irrigating 
season  of  1902,  defendants  had  not  less  than  one  hundred  and 
forty  acres  of  land  in  cidtivation  dependent  on  water  from 
the  Peninger  lateral,  and  when  there  is  only  a  small  flow  of 
water  in  said  lateral  said  land  cannot  be  fully  or  satisfactorily  is* 
rigated,  except  by  means  of  a  checkgate.  15.  That  said  check- 
gate  as  maintained  at  the  time  of  the  commencement  of  this 
action,  was  constructed  about  the  Ist  of  May,  1902,  but  a  smaller 
checkgate  was  maintained  at  the  same  place  by  said  defendants 
during  the  irrigating  season  of  1901.  16.  That  said  checkgate 
prevents  the  water  belonging  to  said  plaintiffs  and  turned  into 
said  lateral  for  plaintiffs  from  flowing  freely  through  said 
lateral,  and  the  maintenance  of  said  checkgate  by  the  defendants 
does  and  will  interfere  with  the  use  of  said  lateral  by  the 
plaintiffs  and  each  of  them,  and  will  cause  destruction  of  their 
crops  and  irreparable  injury  to  plaintiffs. 

The  conclusions  of  law  are:  1.  That  plaintiffs  each  own  the 
right  to  convey  water  through  what  is  called  the  Peninger  lateral 
described  in  the  complaint  herein  for  the  purposes  of  irrigation. 
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2.  That  such  lateral  is  owned  in  common  by  plaintiffs  and  de- 
fendants. 3.  That  the  defendants  wrongfully  maintain  a 
checkgate  in  such  lateral  in  a  manner  that  interferes  with  the 
rights  of  the  plaintiffs,  and  each  of  them,  in  the  use  of  said 
lateral,  and  that  such  acts  on  the  part  of  the  defendants  will 
wrongfully  deprive  plaintiffs  of  their  rights  to  the  use  of  such 
lateral.  4.  That  the  defendants  should  be  perpetually  re- 
strained from  in  any  manner  maintaining  such  checkgate,  in  any 
way  or  to  any  extent  that  the  same  may  or  will  interfere  with  the 
waters  of  the  plaintiffs  flowing  through  such  lateral  as  turned 
into  such  lateral  for  the  plaintiffs  by  the  New  York  Canal  Com- 
pany. 

Much  has  he&i  said  by  counsel  in  their  briefs  for  appellants 
as  well  as  respondents,  and  many  authorities  cited,  relative  to 
the  power  and  duty  of  this  court  to  examine  and  pass  upon  the 
evidence  in  appeals  from  judgments  where  such  appeal  has  been 
taken  within  sixty  days  from  the  date  of  its  rendition,  and  a 
statement  as  if  on  motion  for  new  trial  has  been  settled  and 
allowed.  We  do  not  feel  called  upon  to  pass  upon  this  question 
on  this  appeal,  for  the  reason  that  we  have  carefully  examined 
the  evidence  as  disclosed  by  the  record  and  are  fully  satisfied 
that  the  findings  and  conclusions  of  the  lower  court  were  fully 
sustained  by  the  evidence.  The  judgment  is  affirmed,  with  costs 
to  respondents. 

Ailshie,  J.^  and  Sullivan,  J.,  concur  in  conclusion  reached. 

ON  BEHBABINQ. 
(July  6,   1906.) 

WILSON  V.  EAGLESON. 
[81  Pac.  437.] 
iHJUifcnoir—U^cEBTAiiTTT  or  Dbobeb  ob  Judomknt— iKDEmnTENsas. 
1.  Judgment  held  sufficiently  certain  to  warrant  the  issuance  of 
an  injunction. 

(Syllabus  by  the  court.) 

APPEAL  from  District  Court  of  the  Third  Judicial  District, 
in  and  for  Ada  County.    Honorable  George  H.  Stewart,  Judge. 

Action  to  restrain  defendants  from  diverting  water  from  a 
certain  lateral.     Judgment  for  plaintiflPs.     AflBrmed. 
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Hugh  E.  McElroy  and  Frank  Martin,  for  Appellants. 
Bichards  &  Haga,  for  Respondents, 

SULLIVAN,  J. — This  case  was  first  before  this  conrt  at 
its  January,  1903,  term  (9  Idaho,  17,  71  Pac.  613).  It  was 
again  before  the  court  at  its  November,  1904,  term,  and  was 
•decided  March  15,  1905.  A  rehearing  was  thereafter  granted, 
and  the  case  was  again  argued  to  this  court  at  its  May,  1905, 
term,  and  on  such  hearing  it  was  contended  that  the  findings  were 
not  sufiicient  to  sustain  the  judgment.  The  facts  of  the  case 
are  quite  fully  stated  in  the  decision  as  reported  in  71  Pac. 
supra,  and  require  no  further  statement  here.  The  real  con- 
tention is  whether  the  decree  is  so  indefinite  and  uncertain 
that  it  is  not  susceptible  of  enforcement,  so  far  as  the  granting 
of  a  perpetual  injunction  is  concerned.  Said  decree  is  as  fol- 
lows: 

^'Wherefore,  it  is  ordered,  adjudged  and  decreed  that  the  de- 
fendants, and  each  of  them,  their  servants,  agents,  employees 
and  lessees,  be  perpetually  enjoined  and  restrained  from  in  any 
wise  maintaining  any  artificial  obstruction,  and  particularly  the 
checkgate  mentioned  in  the  complaint  and  in  controversy  here- 
in, in  any  way  or  to  any  extent  that  may  or  can  interfere  with 
the  waters  of  the  plaintiflPs  fiowing  in  said  Peninger  lateral, 
as  turned  into  said  lateral  to  them,  and  each  of  them,  by  the 
New  York  Canal  Company.  And  it  is  further  ordered,  ad- 
judged and  decreed  that  the  permanent  injunction  of  this  court 
issue  herein,  directed  to  said  defendants,  their  servants,  agents, 
attorneys  and  lessees,  requiring  them,  and  each  of  them,  to  per- 
petually refrain  from  having  or  maintaining  any  artificial  ob- 
fitn'ction,  and  particularly  the  said  checkgate,  in  any  way  or 
to  any  extent,  that  may  or  can  interfere  with  the  waters  of  the 
plaintiflPs  flowing  in  said  Peninger  lateral,  as  turned  into  such 
lateral  to  than  and  each  of  them  by  the  New  York  Canal  Com- 
pany.'* 

It  is  contended  by  counsel  for  appellant  that  the  court  found 
that  the  appellants  were  using  the  ditch  in  question  to  carry 
their  own  water  to  be  used  upon  their  own  land,  and  that  they 
were  diverting  the  same  from  a  lateral  by  precisely  the  same 
means  used  by  respondents  to  take  the  water  from  the  same 
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ditch  which  the  court  finds  was  a  checkgate  of  a  character  com- 
monly used  in  irrigating  canals  for  diverting  water  into  laterals 
and  sttblaterals. 

It  is  contended  that  there  is  nowhere  foimd  by  the  court  the 
amoimt  or  quantity  of  water  that  the  respondents  are  entitled 
to  run  through  said  lateral;  that  as  the  quantity  of  water  the 
respondents  are  entitled  to  run  through  said  lateral  has  not  been 
foimd  and  determined,  the  appellants  are  imable  to  determine 
the  amoimt  of  water  to  be  permitted  to  pass  said  checkgate; 
that  the  appellants  are  entitled  to  three  himdred  inches  of  water, 
and  that  if  the  New  York  Canal  Company  only  turn  that 
amount  into  said  lateral  for  the  appellants,  and  none  whatever 
for  the  respondents,  that  they  are  entitled  to  take  that  amount 
of  water  out  of  said  lateral  and  maintain  such  a  checkgate 
therein  as  to  accomplish  that  purpose.  That  in  case  the  ap- 
pellants are  cited  for  contempt  for  the  violation  of  said  decree, 
it  would  necessitate  a  retrial  of  the  whole  case  and  a  determina- 
tion of  the  amoimt  of  water  that  each  party  is  entitled  to,  and 
for  that  reason  the  decree  is  too  indefinite  and  uncertain  to 
warrant  the  issuance  of  any  injunction  thereon. 

The  appellants  are  only  enjoined  by  said  judgment  from  ob- 
structing the  fiow  of  any  water  turned  into  said  lateral  for 
respondents,  or  either  of  them,  by  said  canal  company.  In 
case  more  is  turned  for  them  it  cannot  be  obstructed,  and  if 
any  water,  no  matter  what  quantity,  up  to  the  limit  of  the 
quantity  entitled  to  be  run  through  said  ditch  by  respondents 
is  turned  in  for  them,  appellants  are  enjoined  from  obstructing 
its  flow.  Each  of  the  parties  have  the  right  to  flow  water 
through  said  lateral,  and  if  water  is  turned  therein  for  ap- 
pellants only,  they  are  not  in  contempt  of  court  under  said 
injunction  if  they  take  it  out,  and  if  water  is  turned  in  for  both 
appellants  and  respondents,  appellants  have  the  right  to  divert 
from  said  lateral  water  turned  in  for  them,  but  in  so  doing 
they  must  not  obstruct  the  flow  of  water  turned  therein  for  re- 
spondents, each  having  a  right  to  flow  water  through  said  lateral ; 
they  must  do  so  without  injury  to  the  others. 

We  think  the  judgment  sufficiently  definite  to  inform  the 
appellants  that  they  must  not  obstruct  the  flow  of  water  turned 
Idaho,   Vol.    10-49 
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into  said  lateral  for  respondentB,  and  it  does  not  prevent  appel- 
lants from  running  their  own  water  through  the  same  and  di- 
verting it  therefrom  by  checkgate,  or  any  other  means  that  does 
not  prevent  the  water  belonging  to  respondents  from  flowing  to 
them. 

The  judgment  is  affirmed,  with  costs  in  favor  of  respondents. 

Stockslager,  C.  J.,  and  Ailshie,  J.,  concur. 


(Marcli  16,  1005.) 

OBEGON  SHOBT  LINE  BAILBOAD  COMPANY  v.  QUIQ- 
LEY. 

[80  Pac.  401.] 

Railroad  Right  or  Wat— Act  of  Oonobbss  GBAirmfs  Saioc— Whbn 
Grant  Ybsts — ^Public  LAin>ft— Of  What  Consist^— Powxb  or 
Congress  Over  Sams  is  Absolute — Estoppel  bt  Deed  not  Ap- 
plicable   TO     GklNTEE — AdYEBSB     POSSESSION     AND     STATUTE    OF 

Limitations — ^When  Plea  not  Available. 

1.  The  power  of  Gongrees  over  the  public  lands  is  plenary  so 
long  as  title  thereto  remains  in  the  goveminent^  and  no  right  of 
property  therein  has  vested  in  another. 

2.  No  right  of  properly,  as  against  the  govemment,  vests  in  a 
settler  on  public  lands  until  he  has  complied  with  all  the  pr^ 
requisites  for  acquiring  title  and  paid  the  purchase  money. 

3.  Act  of  Congress  of  March  3,  1873,  granting  a  right  of  way 
to  the  Utah  and  Northern  Railway  Company,  and  requiring,  the 
filing  of  a  map  of  definite  location  with  the  Secretary  of  the  In- 
terior, is  substantially  complied  with,  so  far  as  settlers  are  ooi^ 
oemed,  by  the  actual  construction  and  operation  of  the  road. 

4.  Id. — ^The  grant  for  right  of  way  became  definitely  fixed  l^ 
the  actual  construction  of  the  road  as  effectually  as  it  could  hava 
been  by  the  filing  of  a  map  of  location. 

5.  The  grant  by  Congress  of  a  right  of  way  one  hundred  feet 
wide  on  each  side  of  the  central  line  of  the  track  was  a  conclusive^ 
determination  of  the  reasonable  and  necessary  quantity  of  land 
to  be  dedicated  {o  such  use,  and  carried  with  it  the  right  of  poft*. 
session  to  the  whole  of  such  grant. 
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6.  Ab  a  general  rule  of  law,  the  grantee  named  in  a  deed  of 
conveyance  is  not  estopped  to  deny  the  title  of  his  grantor. 

7.  Id. — ^The  estoppel  exists  only  where  there  is  an  obligation  to 
restore  the  possession  in  some  event  or  upon  some  contingency. 

8.  The  grant  by  Ck>ngress  of  a  right  of  way  is  not  an  absolute 
fee  for  all  purposes,  but  is  in  the  nature  of  a  conditional  grant 
and  limited  to  use  and  occupation  for  railway  purposes.  The 
franchise  and  right  of  way  are  inseparably  attached  to  each  other. 

9.  Id. — The  company  could  not  by  its  grant  convey  any  part  of 
the  right  of  way  in  such  manner  or  for  such  purpose  as  would 
sever  the  right  of  possession  from  the  franchise  to  operate  and 
maintain  a  railway  line  thereon. 

10.  Id. — It  therefore  follows  that  adverse  possession  cannot 
ripen  into  a  right  which  would  divert  the  use  and  occupation  ol 
such  right  of  way  from  that  to  which  Congress  made  the  dedica^ 
tion. 

11.  Tlie  statute  of  limitations  will  not  run  against  an  action 
to  maintain  the  integrity  of  the  right  of  way  granted  by  Congress 
for  a  specific  use  and  purpose. 

(Syllabus  by  the  court) 

APPEAL  from  District  Court  in  and  for  Bannock  Connty. 
Honorable  Alfred  Budge^  Judge. 

STATEMENT  OF  FACTS. 

The  plaintiff  commenced  this  action  in  the  lower  court 
against  the  defendant  to  quiet  its  title  to  a  right  of  way  two 
hundred  feet  wide  across  two  adjoining  tracts  of  land  of  one 
hundred  and  sixty  acres  each,  which  were  originally  settled 
upon  by  Joseph  Hendricks  and  Andrew  Quigley,  respectiyely. 
The  plaintiff,  the  Oregon  Short  Line  Bailroad  Company,  is  the 
grantee  and  successor  to  the  Utah  and  Northern  Railway  Com- 
pany. On  March  3,  .1873,  an  act  of  Congress  was  approved 
granting  a  right  of  way  to  the  Utah  and  Northern  Railway  Com- 
pany over  the  public  lands  in  the  territories  of  Montana,  Utah 
an^  Idaho,  which  act  is  as  follows : 

"An  Act  Granting  the  Right  of  Way  Through  the  Public  Lands 
to  the  Utah  and  Northern  Railroad  Company. 
*TBe  it  enacted  by  the  Senate  and  House  of  Representatives 
of  the  United  States  of  America  in  Congress  assembled,  That 
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for  the  purpose  of  enabling  the  Utah  and  Northern  Railroad 
Company,  a  corporation  organized  under  the  laws  of  the  terri- 
tory of  Utah  to  build  and  extend  its  line  by  way  of  Bear  river 
valley,  Soda  Springs,  Snake  river  valley,  and  through  Montana 
Territory  to  a  connection  with  the  Northern  Pacific  Railroad, 
by  the  most  advantageous  and  practicable  line,  to  be  selected  by 
said  company,  the  right  of  way  through  the  public  lands  in  the 
territory  of  Utah,  Idaho,  and  Montana  is  hereby  granted  to 
said  company.  Said  right  of  way  hereby  granted  to  said  com- 
pany is  to  be  the  extent  of  one  hundred  feet  in  width  on  each 
side  of  the  central  line  of  said  road  where  it  may  pass  over  the 
public  lands.  There  is  also  hereby  granted  to  said  company  all 
necessary  ground,  not  to  exceed  twenty  acres  for  each  ten  miles 
in  length  of  the  main  line  of  said  railroad,  for  station  build- 
ings, workshops,  depots,  machine-shops,  switches,  sidetracks, 
turntables  and  water  stations.  And  whenever  it  may  be  neces- 
sary to  use  material  from  the  public  lands  for  the  construction 
of  said  road,  it  may  be  done;  but  no  private  property  shall  be 
taken  for  the  use  of  said  company,  except  in  the  manner  now 
provided  by  section  three  of  an  act  entitled,  *An  act  to  amend 
an  act  entitled  "An  act  to  aid  in  the  construction  of  a  rail- 
road and  telegraph  line  from  the  Missouri  river  to  the  Pacific 
Ocean,  and  to  secure  to  the  government  the  use  of  the  same  for 
postal,  military  and  other  purposes,''  approved  July  first,  eigh- 
teen hundred  and  sixty-two,'  approved  July  second,  eighteen 
hundred  and  sixty-seven. 

"Sec.  2.  That  said  company  shall  be  authorized  and  empow- 
ered to  mortgage,  in  the  usual  manner,  their  franchise,  roadbed, 
and  all  property  belonging  to  said  company,  to  an  amount  not 
to  exceed  fifteen  thousand  dollars  per  mile  for  the  entire 
length  of  said  road,  upon  such  terms  as  may  seem  to  them  best ; 
and  upon  said  mortgage  may  issue  mortgage  bonds,  not  to  ex- 
ceed the  same  amount  per  mile;  but  in  no  case  shall  the  United 
States  be  liable  in  any  way  whatever  for  anything  done  by  said 
company. 

"Sec.  3.  That  the  rights  herein  granted  shall  not  preclude 
the  construction  of  other  roads  through  any  canyon,  defile,  or 
pass  on  the  route  of  said  road. 


Digitized  by  VjOOQIC 


March,  1905.]     Obbgon  etc.  R  R.  Co.  v.  Quiglbt.  773 


statement  of  Facts. 


''Sec.  4.  That  the  said  railroad  company  shall  locate  the 
route  of  said  railroad  and  file  a  map  of  such  location  within 
one  year  in  the  oflBce  of  the  Secretary  of  the  Interior;  and  shall 
complete  its  railroad  within  ten  years  after  the  passage  of  this 
act;  and  nothing  herein  contained  shall  he  construed  as  recog- 
nizing or  denying  the  authority  of  the  legislature  of  Utah  Ter- 
ritory to  create  railroad  corporations. 

"Sec.  6.  The  Congress  reserves  to  itself  the  right  to  alter, 
amend,  or  repeal  this  act  whenever  in  its  judgment  the  inter- 
ests of  the  people  may  require  if 

In  1876,  and  after  the  lands  in  dispute  had  been  surveyed 
and  were  open  to  sale  and  settlement,  Quigley  and  Hendricks 
each  located  on  a  one  himdred  and  sixty  acre  tract  of  land,  and 
continued  with  their  families  to  occupy  their  respective  lands 
until  they  thereafter  acquired  patents  from  the  government. 
In  1878  the  Utah  and  Northern  Railway  Company  decided  to 
build  their  road  by  way  of  Marsh  valley,  Portneuf  river  and 
Snake  river  valley,  instead  of  over  the  originally  planned  route 
by  way  of  Soda  Springs  and  Snake  river  valley.  In  the  course 
of  the  construction  of  the  road  and  during  the  spring  of  '78, 
they  came  to  the  claims  occupied  by  Quigley  and  Hendricks, 
and  in  order  to  immediately  construct  over  the  lands  so  occu- 
pied, the  railway  company,  on  May  28th,  through  its  trustee. 
Jay  Gould,  purchased  from  Quigley  and  Hendricks  a  right  of 
way  sixty  feet  wide  across  their  respective  possessory  claims, 
and  took  from  each  a  quitclaim  deed,  and  at  the  same  time  took 
contracts  from  each  wherein  they  agreed  to  execute  to  the  rail- 
\^ay  company  warranty  deeds  for  such  right  of  way  upon  re- 
ceiving patent  therefor  from  the  government.  The  road  was 
immediately  constructed  across  these  tracts  of  land  and  was 
completed  and  in  operation  prior  to  the  20th  of  June  follow- 
ing. On  June  20,  1878,  and  after  the  construction  and  com- 
pletion of  the  road.  Congress  passed  an  additional  and  supple- 
mental act  to  that  of  March  3,  1873,  granting  to  the  Utah 
and  Northern  Railway  Company  the  right  of  way  over  the  pub- 
lic lands  by  way  of  Marsh  valley,  Portneuf  river  and  Snake 
river  valley,  which  act  is  as  follows: 
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•^'An  Act  Creating  the  Utah  and  Northern  Railway  Company,  a 
Corporation,  in  the  Territories  of  Utah,  Idaho,  and  Mon- 
tana;, and  Granting  the  Right  of  Way  to  Said  Company 
•Through  the  Public  Lands. 

**Be  it  enacted  by  the  Senate  and  House  of  Representatiyes 
of  the  United  States  of  America  in  Congress  assembled.  That 
the  right  of  way  through  the  public  lands  of  the  United  States 
and  other  privileges  heretofore  granted  by  law  to  the  Utah  and 
Northern  Railroad  Company,  are  hereby  modified  and  regranted 
so  as  to  enable  the  Utah  and  Northern  Railway  Company  and 
its  assigns  to  build  their  road  by  way  of  Marsh  valley,  Portneuf 
river  and  Snake  river  valley  instead  of  by  the  way  of  Soda 
Bprings  and  Snake  river  valley,  as  originally  granted. 
1^  '^Sec.  2,  And  said  company  is  her^y  made  a  railroad  cor« 
poration  in  the  territories  of  Utah,  Idaho,  and  Montana,  under 
the  same  conditions  and  limitations  and  with  the  same  rights 
and  privileges  that  it  now  has  and  enjoys  under  its  articles  of 
incorporation.  Provided,  that  said  corporation  shall  at  all 
times  hereafter  be  subject  to  all  the  laws  and  regulations  in  re- 
lation to  railroads  of  the  United  States  or  of  any  territory  or 
state  through  which  it  may  pass.  And  suits  against  said  cor- 
poration may  be  instituted  in  the  courts  of  said  territories  or 
either  of  them  having  jurisdiction  by  the  laws  of  such  terri- 
tory. 

^^Sec.  3.  Congress  may  at  any  time  add  to,  alter,  amend  or 
repeal  this  act" 

No  further  transactions  appear  to  have  taken  place  between 
the  railway  company  and  Quigley  and  Hendricks  or  their  suc- 
cessors in  interest,  since  the  approval  of  the  act  of  Congress 
of  June  20,  1878.  In  the  meanwhile  the  railway  company 
have  maintained  and  operated  the  road,  and  it  is  agreed  that 
the  company  has  used  and  occupied  all  of  such  right  of  way 
necessary  or  needful  for  its  purposes  during  that  time,  and  that 
tlie  same  has  never  at  any  time  exceeded  the  sixty-six  feet 
originally  granted  by  quitclaim  deed  to  Gould.  No  warranty 
deed  has  ever  been  given  by  Quigley  and  Hendricks,  and  does 
not  appear  to  have  ever  been  demanded  by  the  railway  company. 
On  December  7,  1878,  Quigley  filed  a  homestead  on  his  one 
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htindred  and  sixty  iwsre  tract  and  received  a  final  land  office  cer- 
tificate for  the  same  on  October  6,  1882,  and  thereafter  received 
patent  Hendricks  filed  on  his  one  hundred  and  sixty  acre 
tract  on  December  31,  1880,  and  received  patent  therefor  De- 
cember 23,  1882.  In  1881  the  railway  company  constructed 
fences  along  their  right  of  way  and  across  these  tracts  of  land, 
the  fences  on  each  side  of  the  track  being  thirty-three  feet 
from  the  center  of  the  track.  The  company  did  not  file  its 
map  of  location  until  May,  1881 — some  three  years  after  the 
completion  of  the  road.  Quigley  and  Hendricks,  their  gran- 
tees and  successors,  have  cultivated  the  lands  on  each  side  of 
the  track  continuously  ever  since  the  construction  of  the  road 
up  to  within  thirty-three  feet  of  the  center  of  the  track.  This 
action  was  commenced  by  the  plaintiff  to  quiet  its  title  to  the 
full  right  of  way  of  two  hundred  feet  wide  as  granted  by  the  act 
of  Congress.  The  case  was  heard  upon  an  agreed  statement  of 
facts  and  the  statement  of  facts  was  accepted  and  adopted  by 
the  court  as  his  findings  of  fact,  and  upon  such  findings  he 
drew  his  conclusions  of  law,  which  are  as  follows : 

1.  ''That  the  rights  of  the  plaintiff  under  its  grant  from  the 
United  States  did  not  attach  to  the  lands  in  question  until  after 
the  rights  of  the  defendants  had  accrued.'^ 

2.  ''That  the  plaintiff  is  estopped  to  assert  or  claim  any 
rights  in  or  to  the  lands  in  question,  except  the  right  of  way 
thirty-three  (33)  feet  in  width  upon  each  side  of  the  center  line 
of  its  roadbed  as  now  located  and  used,  being  the  right  of  way 
inclosed  by  the  plaintiff  with  its  fence/' 

3.  "That  the  rights  of  the  defendants,  except  as  far  as  the 
same  have  been  conveyed  to  the  plaintiff,  are  superior  to  the 
rights  of  the  plaintiff  in  and  to  the  lands  in  question.^' 

4.  "That  the  defendants  should  recover  their  costs  in  this  ac- 
tion.** 

And  judgment  is  ordered  accordingly. 
Judgment  was  entered  for  defendants  from  which  plaintiff 
appealed.    Beversed. 

The  facts  are  stated  in  the  opinion. 
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P.  L.  Williams  and  F.  S.  Dietrich,  for  Appellant. 

Nearly,  if  not  all,  authorities  cited  in  appellant's  brief  are 
found  and  commented  on  in  the  opinion. 

Standrod  &  Terrell,  for  Eespondent 

It  may  be  conceded  that  the  lands  of  the  respondents,  on  the 
twentieth  day  of  June,  1878,  as  between  their  predecessors  and 
the  United  States,  were  public  lands,  and  continued  to  be  pub- 
lic lands  until  the  respective  entries  of  Quigley  and  Hendricks, 
December  7,  1878,  and  December  31,  1880.  After  said  dates 
of  entry  the  lands  so  entered  were  no  longer  public  lands  of 
the  United  States.  (Bardon  v.  Northern  Pac.  B.  B.  Co.,  145 
U.  S.  535,  12  Sup.  Ct.  Eep.  856,  36  L.  ed.  808;  Hastings  &  D. 
B.  B.  Co.  V.  Whitney,  132  U.  S.  357-361,  10  Sup.  Ct.  Sep.  112, 
33  L.  ed.  364;  Leavenworth  B.  B.  Co.  v.  United  States,  92  U. 
S.  733,  23  L.  ed.  634;  Witherspoon  v.  Duncan,  4.  Wall.  (U.  S.) 
210-218,  18  L.  ed.  339.)  And  therefore,  on  the  tenth  day  of 
May,  1881,  when  the  predecessor  of  appellant  filed  in  the  oflBce 
of  the  Secretary  of  the  Interior  its  map  of  definite  location  of 
its  route,  the  lands  described  in  the  complaint  were  not  pub- 
lic lands,  and  not  subject  to  the  definite  location  of  the  appel- 
lant's map,  nor  to  the  grant  of  June  20,  1878,  which,  until  the 
time  of  definite  location  as  provided  by  said  act,  was  a  mere 
float  Counsel  for  the  appellant  takes  comfort  in  the  fact  that 
the  act  of  June  20,  1878,  is  a  grant  in  praesenti.  Upon  this 
question  we  call  attention  to  the  reasoning  and  the  language 
of  the  supreme  court  of  the  United  States,  in  the  case  of  8t. 
Pa/uJ  etc.  B.  B.  Co.  v.  Northern  Pac.  B.  B.  Co.,  139  U.  S.  1-5, 
35  L.  ed.  77.  (United  States  v.  Oregon  Cent.  B.  Co.,  176  U. 
S.  28-43,  20  Sup.  Ct  Rep.  261,  44  L.  ed.  358;  MennotH  v. 
Dillon,  167  U.  S.  703-720,  17  Sup.  Ct  ep.  946,  42  L.  ed.  333; 
Northern  Pac.  B.  B.  Co.  v.  Sanders,  166  U.  S.  620-632,  634, 
G36,  17  Sup.  Ct  Bep.  671,  41  L.  ed.  1139;  United  States  v. 
Northern  Pac.  B.  B.  Co.,  152  U.  S.  284-296,  298,  14  Sup.  Ct 
Eep.  698,  38  L.  ed.  443;  Bailroad  Co.  v.  Baldwin,  103  U.  S. 
426,  26  L.  ed.  578;  Leavenworth  etc.  B.  B.  Co.  v.  United  States, 
92  U.  S.  733,  23  L.  ed.  634;  Nelson  v.  NoHhem  Pac.  B.  B. 
Co.,  188  U.  S.  108,  23  Sup.  Ct  Rep.  306,  47  L.  ed.  406.)     We 
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concede  that  appellant  is  entitled  to  a  right  of  way  fiixty-six  feet 
-wide  not  because  of  the  grant  claimed,  but  by  reason  of  the 
quitclaim  deed  from  respondents  for  that  amount  and  posses- 
sion under  it,  by  which  respondents  would  be  forever  estopped, 
and  we  contend  that  the  estoppel  would  be  mutual.  We  think 
the  general  rule  is  well  settled,  both  upon  reason  and  authority, 
that  the  grant  of  public  lands  to  a  railroad,  as  a  bonus  or  for 
right  of  way,  is  not  operative  until  after  the  filing  of  the  map 
of  definite  location,  and  then  only  as  to  such  lands  of  the  pub- 
lic domain  as  are  undisposed  of  for  other  purposes  under  other 
laws.  The  grant  operates  upon  only  such  lands  as  are  sub- 
ject to  the  grant  (not  otherwise  disposed  of),  and  the  title  to 
such  lands  as  are  identified  by  the  map  relates  back  to  the  date 
of  the  grant  {Northern  Pac.  R.  R.  Co.  v.  Sanders,  166  U.  S. 
620,  17  Sup.  Ct.  Rep.  671,  41  L.  ed.  1139;  Van  Wyck  v.  Kne- 
vols,  106  U.  S.  360,  1  Sup.  Ct  Rep.  336,  27  L.  ed.  201;  United 
States  V.  Oregon  Cent.  Pac.  R.  R.  Co.,  176  U.  S.  28,  20  Sup.  Ct 
Bep.  261,  44  L.  ed.  358;  Clements  v.  Warner,  24  How.  394-397, 
16  L.  ed.  696;  Ard  v.  Brandon,  156  U.  S.  537,  16  Sup.  Ct 
Rep.  406,  39  L.  ed.  524;  Nelson  v.  Northern  Pac.  R.  R.  Co., 
188  U.  8.  108,  23  Sup.  Ct  Rep.  307,  47  L.  ed.  406.)  But 
counsel  for  appellant  contend  that  the  railroad  in  question, 
being  actually  located  and  built  along  a  certain  route,  super- 
seded the  necessity  of  filing  a  map  as  required  by  the  acts  of 
Congress  granting  the  right  of  way,  and  cite  in  support  of  their 
contention  the  case  of  Jamestown  etc.  R.  R.  Co.  v.  Jones,  177 
U.  S.  126,  20  Sup.  Ct  Rep.  668,  44  L.  ed.  698.  The  rule  is 
well  settled  that  statutory  grants  of  property,  franchises  or 
privileges  in  which  the  government  has  no  interest  are  to  be 
strictly  construed  in  favor  of  the  public  and  against  the  gran- 
tee, and  nothing  will  pass  except  what  is  granted  in  clear  and 
explicit  terms.  (Black's  Interpretation  of  Laws,  p.  316 ;  Coo- 
saw  Min.  Co.  v.  South  Carolina,  144  U.  S.  650,  12  Sup.  Ct 
Rep.  689,  36  L.  ed.  637;  Holyoke  Co.  v.  Lyman,  16  Wall.  (U. 
S.)  612,  21  L.  ed.  137;  Slidell  v.  Ormdjean,  111  U.  S.  412- 
438,  8  Sup.  Ct.  Rep.  476,  28  L.  ed.  321;  Stein  v.  Bienville 
Water  Co.,  141  U.  S.  67-80,  11  Sup.  Ct  Rep.  892,  35  L.  ed. 
622;  Fertilizer  Co.  v.  Hyde  Park,  97  U.  S.  666,  24  L.  ed.  1038; 
Central  Trust  Co.  v.  Puilman  C.  Co.,  139  U.  S.  24-49,  11  Sup. 


Digitized  by  VjOOQIC 


778  Obegon  etc.  R.  B.  Co.  v.  Quigley.      [10  Idaho, 

Argument  for  Respondent. 

€t.  Bep.  478,  35  L.  ei  65.)  THe  rule  that  a  grant  by  the 
United  States  is  strictly  construed  against  the  grantee  applies 
Its  veil  to  grants  to  a  state  in  aid  in  building  railroads  as  to 
one  granting  special  privileges  to  a  private  coqwration, 
{Black's  Interpretation  of  Laws,  pp.  210,  211,  316;  Leavenworth 
L.  &  0.  Co.  V.  United  States,  92  U.  S.  733,  23  L.  ed.  634; 
Thomas  v.  Mohan,  4  Me.  513;  United  Society  v.  Eagle  Bank, 
7  Conn.  456.)  Under  this  state  of  facts,  we  contend  that  the 
appellant  did  not  accept  the  grant  of  Congress  for  a  right  of 
way  over  these  particular  lands,  but  prior  to  the  date  of  that 
net  acquired  and  accepted  its  right  and  title  from  another 
«ource,  which  would  forever  estop  appellant  from  accepting  or 
having  any  benefits'  from  the  grant  as  to  these  particular  lands. 
Their  title  to  the  right  of  way  through  these  lands  rests,  not 
upon  the  grant,  but  upon  the  fee  conveyed  by  the  United  States 
to  Quigley  and  Hendricks,  and  by  them  conveyed  by  their 
quitclaim  deed  to  appellants  grantors.  Where  a  vendee  goes 
into  possession  under  a  contract  of  purchase  with  the  consent 
of  the  vendor,  it  is  a  general  rule  that,  while  he  remains  in 
peaceable  and  undisturbed  possession  under  the  contract,  he 
is  estopped  from  disputing  the  title  of  the  vendor,  or  setting 
up  an  outstanding  title  in  a  third  party  or  an  adverse 
litle  in  himself,  to  defeat  the  same.  (11  Am.  &  Eng.  Ency. 
of  Law,  2d  ed.,  p.  444;  Potts  v.  Coleman,  67  Ala  221;  Mun- 
ford  V.  Pearce,  70  Ala  452;  Lewis  v.  Boshin,  27  Ark.  64;  San- 
ford  V.  Cloud,  17  Fla  557;  Beail  v.  Davenport,  48  Ga  165, 
15  Am.  Bep.  €56;  Harle  v.  McCoy,  7  J.  J.  Marsh.  (Ky.)  318, 
2d  Am.  Dec.  407;  Towne  v.  Butterfield,  97  Mass.  105;  Per- 
shing V.  Canfield,  70  Mo.  140;  Harvey  v.  Morris,  63  Mo.  475; 
Ingrdham  v.  Baldwin,  9  N.  Y.  45;  Wilkins  v.  Suttles,  114  N. 
C.  550,  19  S.  E.  606;  Lacy  v.  Johnson,  58  Wis.  414,  17  N.  W. 
246;  Mclndoe  v.  Morman,  26  Wis.  588,  7  Am.  Bep.  96;  Her- 
man on  Estoppel,  «ec.  234;  Smith  v.  Knowles,  2  Grant  Cas. 
(Pa)  413;  Lewis  v.  Castlema/n,  27  Tex.  407;  Wright  v.  Doug- 
las, 7  N.  Y.  564;  Cohoes  Co.  r.  Gross,  13  Barb.  137;  Moore 
V.  Fitzwater,  2  Band.  442;  Fitch  v.  Baldwin,  17  Johns.  (N. 
Y.)  161;  Beebe  v.  Swartwout,  3  Gilm.  162;  Pumess  v.  WUU 
iams,  11  111.  229.)     The  supreme  court  of  this  state  has  passed 
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upon  this  question  against  the  contention  of  appellant,  in  the 
case  of  Idaho  Land  Co.  v.  Parsons,  3  Idaho,  450,  31  Pac.  791, 
from  which  we  quote  the  following  syllabus:  "When  cotermi- 
nous owners  of  land  establish  a  boundary  line,  and  take  pos- 
session to  the  line  so  agreed  upon,  and  one  of  them  erects  val- 
uable improvements  thereon,  and  holds  quiet  and  peaceable 
possession  thereof  without  objection  from  the  other  cotermi- 
nous owner  or  his  grantees,  for  a  period  of  more  than  eight 
years,  such  line  is  binding  upon  them  and  those  holding  under 
them.*'  See,  also,  supporting  the  same  rule  the  following  cases : 
Cavanaugh  v.  Jackson,  91  Cal.  683,  27  Pac.  931;  White  v. 
SprecJcels,  75  Cal.  610,  15  Pac.  715;  Cooper  v.  Vierra,  59  Cal. 
282;  Sneed  v.  Oshom,  25  Cal.  619;  Helm  v.  Wilson,  76  Cal. 
485,  18  Pac.  604;  Blair  v.  Smith,  16  Mo.  273;  Orr  v.  Hadley, 
36  N.  H.  575;  Houston  v.  Sneed,  15  Tex.  307;  Fisher  v.  Ben- 
nchoff,  121  111.  435,  13  K  E.  150.  Independently  of  any  stat- 
ute of  limitations,  courts  of  equity  uniformly  decline  to  assist 
a  person  who  has  slept  upon  his  rights  and  shows  no  excuse 
for  his  laches  in  asserting  them.  "A  court  of  equity,'^  says 
Lord  Camden,  '%aa  always  refused  its  aid  to  stale  demands, 
where  the  party  slept  upon  his  rights  and  acquiesced  for  a  great 
length  of  time.  Nothing  can  call  forth  this  court  into  activity 
but  conscience,  good  faith,  and  reasonable  diligence.  Where 
these  are  wanting,  the  court  is  passive,  and  does  nothing. 
Laches  and  neglect  are  always  discountenanced;  and  therefore 
from  the  beginning  of  this  jurisdiction  there  was  always  a  lim- 
itation to  suits  in  equity  in  this  court.'*  (Speidel  v.  Henrid, 
120  tr.  S.  377-387,  7  Sup.  Ct.  Rep.  610,  30  L.  ed.  718;  Penn 
Mut.  Life  Ins.  Co.  v.  Austin,  168  XJ.  S.  685,  18  Sup.  Ct.  Rep. 
223,  42  L.  ed.  627;  Qalliher  v.  Cadwell,  145  U.  S.  368-371,  12 
Sup.  Ct  Rep.  873,  36  L.  ed.  738;  Hammond  v.  Hopkins,  143 
tr.  S.  224-250,  12  Sup.  Ct.  Rep.  418,  36  L.  ed.  134;  Williard 
V.  Wood,  164  U.  S.  602-524,  17  Sup.  Ct.  Rep.  176,  41  L.  ed. 
631;  Sullivan  v.  PoHland  &  K.  B.  R.  Co.,  94  U.  S.  806-811, 
24  L.  ed.  324;  Lamdale  v.  Smith,  106  U.  S.  391-  394,  1  Sup. 
Ct  Rep.  350,  27  L.  ed.  219;  Whitney  v.  Fox,  166  U.  S.  637- 
648,  17  Sup.  Ct.  Rep.  713,  41  L.  ed.  1146;  Abraham  v.  Ord- 
way,  158  U.  S.  416-423,  16  Sup.  Ct.  Rep.  894,  39  L.  ed.  1136; 
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Foster  v.  Mansfield  R.  R.  Co.,  146  U.  S.  88-102,  13  Sup.  CL 
Rep.  28,  36  L.  ed.  899;  Townsend  v.  VanderwerJcer,  160  TT. 
S.  171,  16  Sup.  Ct.  Rep.  258;  Gildersleeve  v.  New  Mexico  Min. 
Co.,  161  U.  S.  573,  16  Sup.  Ct.  Rep.  663,  40  L.  ed.  812; 
Ahop  v.  RiJcer,  155  U.  S.  461,  15  Sup.  Ct.  Rep.  162,  39  L.  ed. 
223.)  Delay  in  the  assertion  of  a  right,  unless  satisfactorily 
explained,  even  when  it  does  not  constitute  a  positive  statutory 
bar,  operates  in  equity  as  evidence  of  assent,  acquiescence  or 
waiver.  (Chezum  v.  McBride,  21  Wash.  558,  58  Pac.  1067- 
1069;  Mullen's  Admrs.  v.  Carper,  37  W.  Va.  215,  16  S.  E.  527; 
Parker  v.  Dacres,  130  TT.  S.  43,  9  Sup.  Ct.  Rep.  433,  32  L.  ed. 
848 ;  Richards  v.  MacJcail,  124  U.  S.  183,  8  Sup.  Ct  Rep.  437, 
31  L.  ed.  396;  Horr  v.  Franch,  99  Iowa,  73,  68  N.  W.  581; 
Bryant  v.  Groves,  42  W.  Va.  10,  24  S.  E.  605.)  We  are  aware 
of  the  general  rule  that  the  owner  of  the  legal  title  who  is  in 
possession  may  lie  by  until  his  possession  is  invaded  or  his  title 
attacked,  before  taking  steps  to  vindicate  his  rights,  but  when 
the  party  claiming  is  out  of  possession,  then  the  defense  of 
laches  is  always  available.  {Conklin  v.  Wehrma/n,  38  Fed.  874; 
Hermanns  v.  Fanning,  161  Mass.  1,  23  K  E.  493 ;  BirdsaHl  v. 
Johnson,  44  Mich.  134,  6  N.  W.  226;  Hatch  v.  Village  of  St. 
Joseph,  68  Mich.  220,  36  K  W.  36;  Bausman  v.  Kelley,  38 
Minn.  197,  8  Am.  St  Rep.  661,  36  N.  W.  333;  Hashins  v. 
Wallet,  63  Tex.  213;  Rudland  v.  Mastic,  77  Fed.  688.)  If  a 
party  claiming  to  have  an  equitable  title  to  lands  is  out  of  pos- 
session, his  equitable  right  will  be  barred  if  he  fails  to  take 
steps  within  a  reasonable  time  to  establish  it,  unless  he  can 
show  an  actual  hindrance  or  impediment  caused  by  fraud  or 
concealment  of  the  party  in  possession.  {Hall  v.  Law,  102  TJ. 
S.  461,  26  L.  ed.  217;  Speidel  v.  Hennci,  120  U.  S.  377,  7  Sup. 
Ct  Rep.  610,  30  L.  ed.  718;  Underwood  v.  Dugan,  24  Fed.  74; 
Comer  v.  Comer,  119  111.  170,  8  N".  E.  796;  Ross  v.  Payson,  160 
111.  349,  43  K  E.  399;  Weiss  v.  Bethel,  8  Or.  522;  Hines  v. 
Thorn,  57  Tex.  98;  Taylor  v.  Whitney,  56  Minn.  386,  57  N.  W. 
937.) 

AILSHIE,  J.  (After  Making  Statement  of  Facts.)— The  first 
question  presented  for  our  consideration  is:  Were  the  lands  in 
dispute,  on  June  20,  1878,  public  lands  of  the  United  States 
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over  which  Congress  had  the  power  to  make  snch  disposition  as 
it  saw  fit  by  legislative  grant?  In  this  connection  it  should 
be  remembered  that  up  to  that  date  the  settlers,  Quigley  and 
Hendricks  had  perfonned  no  act  by  which  to  initiate  an  in- 
choate right  except  that  of  settlement  upon  the  lands.  The 
power  of  Congress  over  the  public  lands  is  plenary  so  long  aa 
title  thereto  remains  in  the  government  and  no  right  of  prop- 
erty therein  has  vested  in  another.  (Northern  Pac.  R.  R.  Co. 
V.  Smith,  171  U.  S.  268,  18  Sup.  Ct  Bep.  794,  43  L.  ed.  160; 
Norton  v.  Evans,  82  Fed.  806,  27  C.  C.  A.  168;  Frisbie  v. 
Whitney,  9  Wall.  187, 19  L.  ed.  668;  The  Tosemite  Valley  Case, 
15  Wall.  77,  21  L.  ed.  82;  Campbell  v.  Wade,  132  U.  S.  34,  10 
Sup.  Ci  Bep.  9,  33  L.  ed.  240;  Buxton  v.  Traver,  130  U.  S. 
232,  9  Sup.  Ct.  Bep.  509,  32  L.  ed.  920.) 

It  appears  to  have  been  imiformly  held  by  the  federal  courts 
that  an  entry  in  the  proper  land  office  does  not  create  any 
vested  right  in  the  entrymen  as  against  the  United  States, 
and  that  Congress  may  by  subsequent  legislation  dispose  of 
the  land  to  anyone,  notwithstanding  such  entry.  {King  v. 
M' Andrews,  111  Fed.  871,  60  C.  C.  A.  29;  Norton  v.  Evans, 
supra;  Northern  Pac.  R.  R.  Co,  v.  Smith,  supra;  Frisbie  v. 
Whitney,  9  Wall.  187-196,  19  L.  ed.  668;  Wagstaff  v.  Collins, 
97  Fed.  3,  38  C.  C.  A.  19 ;  Campbell  v.  Wade,  supra;  Shiver  v. 
United  States,  159  U.  S.  491,  16  Sup.  Ct.  Bep.  54,  40  L.  ed. 
231 ;  Southern  Pac.  Co.  v.  Burr,  86  Cal.  279,  24  Pac.  1032.)  In 
the  light  of  these  authorities  there  is  no  room  for  doubt  but 
that  Congress  had  unrestricted  power  of  disposition  over  these 
lands  on  June  20,  1878. 

Of  course,  while  it  is  the  rule  that  no  vested  right  is  acquired 
as  against  the  United  States  until  all  the  prerequisites  for  ac- 
quirement of  title  have  been  complied  with,  it  still  remains  true 
that  parties  may  as  against  each  other  acquire  a  preference 
right  to  take  title  to  the  public  lands,  and  in  all  such  cases  the 
first  in  time  is  first  in  right.  (Ard  v.  Brandon,  156  U.  S.  537, 
15  Sup.  Ct.  Bep.  406,  39  L.  ed.  526;  Northern  Pac.  R.  R.  Co.  v. 
Colburn,  164  U.  S.  383,  17  Sup.  Ct.  Bep.  98,  41  L.  ed.  480 ; 
Frisbie  v.  Whitney,  supra;  The  Yosemite  Valley  Case,  supra.) 

In  the  consideration  of  this  question  it  should  be  borne  in 
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mind  that  the  line  of  authorities  holding  that  the  lands  which 
have  been  settled  upon  with  a  view  to  pre-emption  or  homestead 
are  no  longer  public  lands,  are  cases  arising  over  land  grants 
in  aid  of  the  construction  of  roads  or  indemnity  lands  there- 
for, and  not  over  rights  of  way.  In  those  grants.  Congress  has 
in  most,  if  not  all,  cases  limited  the  right  of  the  railroad  com- 
pany to  such  lands  as  have  not  been  occupied  by  bona  fide 
settlers,  or  to  which  no  homestead  rights  have  attached  or  been 
initiated.  (Nelson  v.  Northern  Pac.  R.  R.  Co.,  188  TJ.  S.  108, 
23  Sup.  Ct  Rep.  302,  47  L.  ed.  406.)  And  the  courts  have 
held  in  such  cases  that  the  right  of  the  settler  might  be  initiated 
at  any  time  prior  to  the  filing  the  map  of  definite  location,  or, 
as  held  in  some  cases,  the  actual  construction  of  ihe  road.  No 
such  reservation  or  exception,  however,  appears  to  have  been 
made  in  any  of  the  acts  granting  rights  of  way  alone.  (SU 
Joseph  etc.  R.  R.  Co,  v.  Baldwin^  103  U.  S.  426,  26  L.  ed.  578.) 
It  is  next  urged  by  respondents  that  no  right  vested  in  the 
railway  company  upon  the  passage  and  approval  of  the  act,  but 
that  the  vesting  of  title  to  ihe  right  of  way  was  dependent  upon 
the  filing  of  a  map  of  definite  location  as  provided  by  section 
4  of  the  act  of  March  3,  1873.  There  could  be  only  two  pur- 
poses served  by  the  filing  of  the  map  under  the  provisions  of 
this  section ;  ihe  one  for  the  information  of  the  government  and 
its  land  oifice  officials  to  apprise  them  of  the  occupation  and  dis- 
position of  the  public  lands  belonging  to  the  government;  the 
other  purpose  for  the  information  of  settlers  and  purchasers 
who  desire  to  acquire  rights  in  such  public  lands.  In  this  case 
the  government  is  not  complaining  of  such  failure,  and  it  does 
not  appear  upon  what  theory  a  settler  can  be  heard  to  complain 
of  the  failure  to  perform  an  act  by  another  which  is  solely  for 
the  information  and  benefit  of  the  government  If,  on  the 
other  hand,  such  failure  has  deprived  the  individual  of  any  of 
his  rights  or  hindered  him  in  the  acquisition  of  any  interest 
which  he  might  otherwise  have  acquired,  then  he  would  cer- 
tainly have  a  right  to  urge  such  objection.  In  this  case  the 
railroad  was  actually  constructed  over  the  land,  and  was  being 
operated  at  the  date  of  the  passage  of  the  act  of  June  20,  1878, 
and  constituted  actual,  rather  than  constructive,  notice  to  Quig- 
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ley  and  Hendricks,  and  all  the  rest  of  the  world,  as  to  the  exact, 
location  of  this  right  of  way.  By  the  actual  location  of  the- 
track  upon  the  ground  they  were  saved  the  necessity  of  con- 
sulting records  and  files  of  the  land  office  in  order  to  ascertain 
the  definite  location  of  snch  road.  The  road  having  been  con- 
structed prior  to  ihe  passage  of  the  act,  the  filing  thereafter 
of  a  map  of  definite  location  could  serve  no  one  except  the 
government. 

In  Jamestown  etc.  R.  R.  Co.  v.  Jones,  177  TJ.  S.  126,  20  Sup. 
Ct.  Eep.  568,  44  L.  ed.  700,  it  was  held  that  the  grant  of  a^ 
right  of  way  to  the  plaintiff  which  required  the  filing  of  such, 
maps  with  the  Secretary  of  the  Interior  was  complied  with,  so- 
far  as  the  settler  was  concerned,  upon  the  actual  construction 
of  the  road,  and  that  the  entry  of  the  defendant  was  subject 
thereto. 

The  grant  for  right  of  way  became  definitely  fixed  by  the 
actual  construction  of  the  road  as  effectually  as  it  could  have 
been  by  the  filing  of  a  map  of  location.  It  ceased  to  be  a 
floating  grant  as  soon  as  the  road  was  constructed,  and  no  one 
could  thereafter  be  misled  as  to  the  exact  situs  of  the  right  of 
way.  Every  person  thereafter  acquiring  title  to  any  of  the 
public  lands  through  which  this  line  of  road  was  tiien  con- 
structed, took  the  same  subject  to  the  right  of  way  granted  by 
the  act  of  June  20, 1878.  (St.  Joseph  etc.  R.  R.  Co.  v.  Baldwin, 
103  U.  S.  426,  26  K  ed.  579;  Byhee  v.  Oregon  etc.  R.  R.  Co., 
139  U.  S.  663,  11  Sup.  Ct.  Rep.  641,  35  L.  ed.  309;  Doran  v. 
Central  P.  R.  R.  Co.,  24  Cal.  246.)  ■ 

It  is  also  contended  in  this  case  that  notwithstanding  the 
grant  of  the  two  hundred  foot  right  of  way,  the  railroad  com- 
pany cannot  take  a  decree  quieting  title  to  more  than  it  oc- 
cupies and  uses,  or  is  actually  necessary  for  the  use  for  which 
the  grant  was  made.  We  do  not  think  this  position  can  be 
sustained.  Under  these  grants,  the  question  of  the  reasonable 
amount  of  land  necessary  for  such  use  is  not  open  to  consid- 
eration and  determination  by  the  courts.  The  grant  by  Con- 
gress to  the  Utah  and  Northern  Bailway  Company  of  a  right 
of  way  one  hundred  feet  on  each  side  of  the  central  line  of  its 
track  was  a  conclusive  determination  of  the  reasonable  and  neces- 


Digitized  by  VjOOQIC 


784  Obeoon  etc.  R.  R.  Co.  v.  Quiolet.      [10  Idaho, 

Opinion  of  the  Court— Ailshie,  J. 

sary  quantity  of  land  to  be  dedicated  to  such  use,  and  carried 
with  it  the  right  of  possession  in  the  grantee  therein  named 
and  its  successor.  (Northern  Pac.  R.  R.  Co.  v.  Smith,  supra; 
Southern  Pac,  Co.  v.  Burr,  supra;  New  Mexico  v.  United  States 
Trust  Co.,  172  TJ.  S.  171,  19  Sup.  Ct  Rep.  128,  43  L.  ed.  412.) 

Respondents  have  devoted  much  space  in  their  briefs  to  the 
contention  that  the  appellants  predecessor  in  interest,  Grould, 
having  taken  deeds  from  Quigley  and  Hendricks  to  a  sixty- 
six  foot  right  of  way,  is  therefore  estopped  at  this  time  to  deny 
the  grantor's  right  or  title.  At  the  time  the  deed  was  executed 
it  only  conveyed  to  the  grantee,  Gould,  the  right  of  possession, 
for  the  reason  that  neither  party  had,  or  claimed  to  have,  at  that 
time  any  right  or  title  in  the  property,  other  than  a  right  of 
possession  at  suflFerance  of  the  government  Neither  party  hav- 
ing any  title,  Quigley  and  Hendricks,  being  in  possession,  could 
maintain  such  possession  as  against  Oould  and  the  railroad  com- 
pany until  such  time  as  the  latter  might  acquire  a  better  right 
and  title  from  the  owner  of  the  fee.  Under  the  deed  the  grantee 
took  a  perpetual  right  of  way  so  far  as  the  grantor  was  able 
to  convey,  and  the  grantee  was  placed  under  no  obligations  to 
acknowledge  his  grantor  as  landlord,  or  ever  at  any  time  re- 
store to  him  the  possession  so  acquired. 

As  a  general  proposition  of  law,  the  grantee  named  in  a  deed 
of  conveyance  does  not  hold  in  privity  with  his  grantor,  but 
rather  holds  adversely  to  the  grantor>  and  is  not  estopped  to 
deny  the  title  of  his  grantor.  (Byhee  v.  Oregon  etc.  R.  R.  Co., 
supra;  Merryman  v.  Bourne,  9  Wall.  592,  19  L.  ed.  683;  Rob* 
ertson  v.  PicJcrell,  109  U.  S.  608,  3  Sup.  Ct.  Rep.  407,  27  L. 
cd.  1049;  11  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  400,  440;  3 
Washburn  on  Real  Property,  6th  ed.,  sec.  1914;  Schuler  v. 
Ford,  wnte,  p.  739,  80  Pac.  219.)  To  this  rule,  as  to  most 
all  other  general  rules,  there  are  exceptions,  but  no  reason  has 
been  called  to  our  attention  why  this  case  should  come  under  any 
of  the  exceptions  to  the  general  rule  and  the  doctrine  of  es- 
toppel be  applied  to  the  grantee  named  in  the  general  deed  of 
conveyance.  The  grantors  have  lost  nothing  by  the  transaction, 
nor  have  they  been  prejudiced  in  any  of  their  rights  or  lulled 
to  repose  by  any  act  of  the  grantee.    On  the  contrary,  they  have 
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profited  by  the  transaction  to  the  extent  of  the  purchaee  price, 
which  they  received  for  the  execution  of  the  qnitclaim  deeds. 

It  IB  finally  argued  by  respondent  that  this  action  is  barred 
by  the  statute  of  limitations,  in  that  the  defendants  and  their 
predecessors  in  interest  have  been  in  the  adverse  possession  of  the 
whole  of  this  right  of  way,  except  the  sixty-six  feet  granted  by 
their  quitclaim  deed,  for  the  period  of  twenty-seven  years  last 
past,  and  that  the  plaintiff  is  therefore  barred  from  the  prosecu- 
tion of  the  action.  It  is  also  claimed  that  in  addition  to  the 
defense  of  the  bar  of  the  statute,  that  the  plaintiff  is  guilty  of 
such  laches  in  the  assertion  of  his  claim  that  he  can  no  longer  be 
heard  in  a  court  of  equity.  While  the  defendants  and  their  pred- 
ecessors have  been  in  the  actual  possession  of  the  premises,  and 
continued  to  cultivate  the  same,  still  the  case  does  not  present 
all  the  facts  going  to  constitute  adverse  possession.  But  as  we 
read  the  authorities,  there  are  potent  reasons  why  the  bar  of  the 
statute  and  the  plea  of  adverse  possession  cannot  prevail  in  a 
case  of  this  kind.  This  grant  by  Congress  of  a  right  of  way 
is  not  an  absolute  fee  for  all  purposes,  but  is  in  the  nature  of  a 
conditional  grant,  and  limited  to  use  and  occupation  by  the 
grantee  and  its  successors  and  assigns  for  the  purposes  of  main- 
taining and  operating  a  railroad.  The  franchise  and  the  right 
of  way  in  such  case  are  inseparably  attached  to  each  other  while 
in  the  possession  and  under  the  control  and  management  of  the 
grantee  and  its  successors.  The  company  could  not  by  its  grant 
convey  any  part  of  its  right  of  way  in  any  manner  that  would 
sever  the  right  of  possession  from  the  franchise  to  operate  and 
maintain  a  railway  line  thereover.  {Northern  Pac.  R,  R.  Co.  v. 
Townsend,  190  U.  S.  267,  23  Sup.  Ct.  Rep.  671,  47  L.  ed.  1044; 
East  Alabama  R.  Co.  v.  Doe,  11.4  U.  S.  340,  5  Sup.  Ct.  Rep.  869, 
29  L.  ed.  136 ;  Yellow  River  Improvement  Co,  v.  Wood  County, 
81  Wis.  554,  51  N.  W.  1004,  17  L.  R.  A.  92;  7n  re  Canada 
Southern  Ry.  Co.,  20  Am.  &  Eng.  R.  R.  Cas.  196 ;  Union  Pac. 
Ry,  Co.  V.  Kindred,  43  Kan.  134,  23  Pac.  112 ;  East  Tennessee 
etc.  0.  R.  Co.  V.  Telford's  Exrs.,  89  Tenn,  293,  14  S.  W.  776, 
10  L.  R.  A.  855;  Northern  Pac.  R.  R.  Co.  v.  City  of  Spokane, 
^6  Fed.  917.)  And  if  it  could  not  do  so  by  its  solemn  grant 
it  certainly  could  not  do  so  by  any  act  which  might  be  con- 
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strued  into  a  recognition  of  adverse  possession.  It  must  follow 
that  the  statute  of  limitations  does  not  run  in  such  eases  against 
an  action  to  maintain  the  integrity  of  such  a  right  of  way. 
(Southern  Pac.  R.  R.  Co.  v.  Hyatt,  132  CaL  240,  64  Pac.  272, 
54  L.  R.  A.  522.) 

The  contention  that  the  plaintiff  has  mistaken  its  remedy 
and  that  an  action  to  quiet  title  will  not  lie  in  a  case  like  this, 
is  answered  by  this  court  adversely  to  respondent  in  Johnson  v, 
Uurst,  ante,  p.  308,  77  Pac.  791;  Shields  v.  Johnson,  ante,  p. 
576,  79  Pac.  391;  Fry  v.  Summers,  4  Idaho,  424,  3  Pac.  1118. 
It  follows,  therefore,  from  what  has  been  said,  that  the  judgment 
of  the  trial  court  must  be  reversed,  and  it  is  so  ordered,  and  the 
cause  is  remanded,  with  directions  to  make  and  file  conclusions 
of  law  in  harmony  with  the  views  herein  expressed,  and  enter 
judgment  in  accordance  therewith.     Costs  awarded  to  appellant 

Stockslnger,  C.  J.,  and  Sullivan,  J.,  concur. 


(May  8,  1905.) 


CALIFOENIA  CONSOLIDATED  MINING  COMPANY  v. 

MANLEY. 
[81   Pac.  60.1 

Fhaudulent  Conveyance — Want  op  Consideration — Intent  to 
Hinder,  Delay  or  Defraud  Creditors — Notice  to  Corporation — 
Kecessary  Parties  Defendant. 

1.  Where  K.  takes  a  deed  from  McA.  to  all  his  interest  in  a 
mining  claim,  which  is  all  the  property  McA.  has  in  this  state, 
for  a  consideration  of  one  dollar  and  "other  good  and  valuable 
consideration,"  which  latter  consideration  is  not  explained,  and  at 
the  time  of  such  transfer  K.  has  notice  that  his  grantor  is  heavily 
indebted  in  this  state  and  has  avoided  personal  service  of  process  and 
has  allowed  a  judgment  in  rem  entered  against  him  for  over  $50,000, 
and  has  been  trying  to  buy  up  such  claims  at  one-fifth  their  face 
value,  and  that  he  is  not  meeting  his  obligations  in  due  course  of 
business,  and  that  he  has  no  other  property  in  the  state  out  of 
which  such  indebtedness  can  be  made,  and  during  the  meanwhile 
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K.  h^d  occupied  a  close  confidential  relation  with  McA.— under 
such  circumstances,  held,  that  K.  cannot  restrain  an  execution 
sale  of  such  property  to  pay  creditors  on  the  theory  that  he  is  an 
innocent  purchaser  for  a  valuable  consideration. 

2.  The  intent  with  which  a  transfer  in  fraud  of  credtors  is 
made  is  not  established  so  much  by  attempting  to  ascertain  the 
actual  intent  in  the  mind  of  the  debtor,  but  rather  by  the  facta 
and  circumstances  under  which  the  transfer  was  made  and  from 
which  the  law  imputes  a  fraudulent  motiye. 

3.  A  conveyance  made  for  a  mere  nominal  consideration  when 
attacked  as  fraudulent  will  be  subjected  to  the  same  rules  appli- 
cable to  volimtary  transfers. 

4.  Notice  to  a  person  who  was  the  promotor  in  the  organization 
of  a  corporation,  a  principal  incorporator  and  who  is  manager 
and  resident  director  is  such  notice  to  the  corporation  that  it 
cannot  avail  itself  of  the  protection  of  law  to  which  an  innocent 
purchaser  is  entitled. 

5.  Where  C.  Co.  seeks  to  restrain  an  execution  sale  on  the 
grounds  that  it  is  an  innocent  purchaser  for  a  valuable  consider- 
ation, and  K.  is  brought  in  as  a  defendant  and  files  a  cross-com- 
plaint to  set  aside  the  sale  to  C.  Co.  as  fraudulent,  the  fraudulent 
grantors  are  not  necessary  parties. 

(Syllabus  by  the  court.) 

APPEAL  from  District  Conrt  in  and  for  Shoshone  County. 
Honorable  Ralph  T.  Morgan,  Judge. 

Plaintiff  commenced  an  action  against  Charles  Manley  as 
sheriff  of  Shoshone  county,  to  restrain  him  from  making  a  sale 
of  the  California  Lode  Mining  Claim  on  execution.  A.  G. 
Kerns,  receiver  of  the  property  of  the  Coeur  d'Alene  Bank,  an 
insolvent  corporation,  was  brought  in  by  an  order  of  court  and 
answered  and  filed  a  cross-complaint,  alleging  that  the  transfer 
to  plaintiff  was  fraudulent  and  void,  and  made  to  hinder,  delay 
and  defraud  creditors.  The  court  found  for  the  plaintiff  and 
entered  his  decree  perpetually  enjoining  the  sale.  Defendants 
appealed.    Reversed. 

W.  W.  Woods  and  H.  S.  Gregory,  for  Appellants.  John  P. 
Gray  and  J.  H.  Forney,  of  Counsel. 

The  contention  of  the  appellants  in  this  case  is,  that  at  the 
time  McAulay  conveyed  the  thirteen-sixteenths  of  the  California 
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lode  to  Eeane,  he  did  so  for  nommal  consideration,  viz.,  the  con- 
sideration of  $1,  and  that  the  conveyance  so  made  was  with  the 
intent  to  hinder,  delay  and  defraud  creditors  of  said  McAulay. 
It  is  contended  by  respondent  that  it  is  an  innocent  purchaser 
and  entitled  to  protection  in  equity.  This  proposition  we  con- 
trovert. To  constitute  one  a  bona  fide  purchaser,  he  must  have 
actually  paid  the  purchase  price  before  he  received  notice  of 
the  facts.  {Wood  v.  Rdbum,  18  Or.  3,  22  Pac.  521.)  Whenever 
the  agent,  acting  in  the  scope  of  his  duties,  for  his  principal, 
receives  notice  in  a  matter  in  which  he  represents  the  principal, 
such  notice  is  notice  to  the  principal.  The  test  is  whether  the 
information  was  of  a  character  which  it  was  the  duty  of  the 
agent  to  communicate;  if  so,  it  binds  the  principal.  (Wharton 
on  Agency,  sec.  178;  Whitney  v.  Burr,  115  111.  289,  3  N.  E.  434.) 
If  the  conveyance  of  the  bulk  of  the  personal  property  neces- 
sarily results  in  delaying  creditors,  the  conveyance  is  a  legal 
fraud,  though  no  specific  intent  to  defraud  exists.  (Wells  v. 
Schuster,  23  Colo.  534,  48  Pac.  809.)  It  was  urged  by  re- 
spondent in  the  court  below,  that  Keane  and  McAulay  were 
necessary  parties  to  appellants'  cross-complaint.  We  insist 
that  neither  of  them  were  either  necessary  or  proper  parties 
thereto.  (Blanc  v.  Paymaster  M.  Co.,  95  Cal.  524,  29  Am.  St. 
Bep.  149,  30  Pac.  765.)  The  cross-complaint  is  proper  in  the 
action  to  quiet  title  when  it  seeks  to  enforce  an  equitable  title 
against  the  plaintiff  as  the  holder  of  the  legal  title.  (Winter  v. 
McMillan,  87  Cal.  256,  25  Pac.  407.)  The  debtor  is  not  a 
necessary  party  where  he  has  parted  with  the  property.  (Sam- 
ainego  v.  Stiles  (Ariz.),  20  Pac.  607;  HuneJce  v.  Dold,  7  N.  Mex. 
5,  32  Pac.  45.)  In  no  event  is  McAulay  or  is  Keane  a  neces- 
sary party  to  this  suit.  A  voluntary  conveyance  is  good  as  be- 
tween the  parties  thereto.  (Bunn  v.  Winthrop,  1  Johns.  Ch.  329 ; 
Jones  V.  Jones,  6  Conn.  Ill,  16  Am.  Dec.  35.)  An  absolute  deed 
containing  a  warranty  of  title,  and  purporting  to  be  made  for 
valuable  consideration,  is  valid  as  between  the  parties,  though 
made  for  the  purpose  of  defrauding  creditors.  (Parrot  v.  Baker, 
82  Ga.  364,  9  S.  E.  1068.)  A  conveyance  made  without  consid- 
eration is  void  as  to  existing  creditors,  regardless  of  intent;  as  to 
subsequent  creditors,  it  is  void  only  when  made  to  hinder,  delay 
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or  defraud  them.  (Boatman  Sav.  Bank  v.  Overall,  90  Mo.  410, 
3  S.  W.  64;  Lionberger  v.  Baker,  88  Mo.  447;  Millington  v. 
Hill,  47  Ark.  301,  1  S.  W.  547;  Eigenbmn  v.  Smith,  89  N.  C. 
207;  Romands  v.  Maddux,  77  Iowa,  203,  41  N.  W.  763.)  To 
avoid  a  sale  for  yaluable  consideration,  actual  notice  to  the 
purchaser  of  the  fraudulent  intent  of  the  vendor  is  not  necessary. 
No  purchaser  has  a  right  to  remain  willfully  ignorant  of  facts 
within  his  reach.  (Dyer  v.  Taylor,  50  Ark.  314,  7  S.  W.  258; 
Gilliland  v.  Fenti,  90  Ala.  230,  8  South.  15,  9  L.  R.  A.  413; 
Tillman  v.  HcUer,  78  Tex.  597,  22  Am.  St.  Rep.  77,  14  S.  W. 
700,  11  L.  R.  A.  628;  Hawley  v.  Smeiding,  3  Kan.  App.  159,  42 
Pac.  841;  Schnavely  v.  Bishop,  8  Kan.  App.  667,  55  Pac.  667; 
Chapman  v.  Hughes,  134  Cal.  641,  58  Pac.  298,  confirmed  on 
rehearing,  60  Pac.  974,  66  Pac.  982;  Richard  v.  Snyder,  11  Or. 
501,  6  Pac.  186;  Davis  v.  Ward,  109  Cal.  186,  50  Am.  St.  Rep. 
29,  41  Pac.  1010;  Jewett  v.  Palmer,  7  Johns.  Ch.  68,  11  Am. 
Dec.  401.)  Lord  Hardwick  early  announced  the  rule  in  our 
equity  jurisprudence  that  even  innocent  purchasers  coidd  only 
invoke  the  protection  of  the  court  to  the  extent  that  they  were 
'Tiurt,''  but  Mr.  Keane,  in  this  case,  strenuously  refused  to  state, 
at  any  time,  the  amount  to  which  he  was  *Tiurf '  over  and  above 
$1,  the  consideration  placed  in  the  deed,  and  the  only  reasonable 
and  intelligent  inference  to  be  drawn  from  all  the  facts  and 
circumstances,  as  shown  by  the  record  in  this  case,  is  that,  at  all 
the  times  mentioned  therein,  the  said  Keane  was  not  only  the 
trustee,  but  the  confidential  agent  of  the  said  McAulay,  and 
held  this  property  as  trustee  for  McAulay,  burdened  with  the 
payment  of  the  indebtedness  of  the  Coeur  d'Alene  Bank  as 
represented  by  the  receiver  herein.  {Rudy  v.  Austin,  66  Ark. 
76,  35  Am.  St.  Rep.  85,  19  S.  W.  Ill;  Hagerman  v.  Buchanan, 
45  N.  J.  Eq.  292,  17  Atl.  946,  14  Am.  St  Rep.  739,  also  ex- 
tended note  to  the  same;  Davis  v.  Ward,  109  Cal.  186,  50  Am. 
St  Rep.  29,  41  Pac.  1010.)  Warvelle  lays  down  the  following 
rule  in  determining  the  question  of  fraud:  'It  is  further  said 
that  fraud  should  be  so  inferred  when  the  facts  and  circum- 
stances are  such  as  to  lead  a  reasonable  man  to  the  conclusion 
that  an  attempt  has  been  made  to  withdraw  the  property  of  the 
debtor  from  the  reach  of  his  creditors  with  intent  to  prevent  them 
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from  recovering  their  just  debts;  and  that,  if  prima  facie  such 
fraudulent  attempt  is  thus  established,  it  may  be  regarded  as 
conclusive,  unless  it  is  rebutted  by  facts  and  circumstances 
vhich  are  proven/'  (Warvelle  on  Vendors,  sees.  601,  619,  636 ; 
Severs  v.  Dodson,  53  N.  J.  Eq.  633,  51  Am.  St.  Rep.  641,  34 
Atl.  7 ;  Kaine  v,  Weigley,  22  Pa.  St.  179 ;  Clements  v.  Nicholson, 
6  Wall  299,  18  L.  ed.  786;  Jewett  v.  Palmer,  7  Johns.  Chu  68, 
11  Am.  Dec.  401 ;  Batavia  v.  Wallace,  102  Fed.  243,  42  C.  C. 
A.  310;  Zimmer  v.  Miller,  64  Md.  296,  1  Atl.  858.)  A  convey- 
ance by  a  debtor  during  the  pendency  of  a  suit  against  him  is  a 
badge  of  fraud.  {V enable  v.  United  States,  2  Pet  112;  Callan 
V.  Statham,  23  How.  477,  16  L.  ed.  532;  Warvelle  on  Vendors, 
sees.  609,  611;  Lane  v.  Starkey,  15  Neb.  286,  18  N.  W.  47; 
Bowyer  v.  Martin,  27  W.  Va.  442 ;  Clements  v.  Moore,  6  Wall. 
299,  18  L.  ed.  786;  Thompson  v.  Baker,  141  XJ.  S.  648,  12  Sup. 
Ct.  Hep.  89 ,  35  L.  ed.  889 ;  Fuller  Electrical  Co.  v.  Lewis,  101 
N.  Y.  675,  6  N.  E.  437;  Mobile  Sav.  Bank  v.  McDonald,  89 
Ala.  434,  18  Am.  St.  Rep.  137,  8  South.  137,  9  L.  R.  A.  645; 
Brady  v.  Linehan,  5  Idaho,  732,  61  Pac.  761.)  A  court  of  equity 
will  not  interpose  by  injunction  to  prevent  a  sale  of  complain- 
anfs  real  estate  under  execution  against  another,  since  the  ques- 
tion of  title  to  real  estate  is  ordinarily  to  be  determined  at  law 
and  a  mere  trespass  will  not  be  enjoined  imless  the  legal  remedy 
is  inadequate;  nor  will  the  aid  of  an  injimction  be  extended  in 
behalf  of  one  claiming  under  a  fictitious  or  fraudulent  sale  from 
a  judgment  debtor  made  with  the  intent  to  prevent  his  creditors 
from  reaching  the  property  to  restrain  a  sale  of  the  property 
thus  transferred  under  execution  against  the  debtor.  (1  High 
on  Injimctions,  120;  Wilson  v.  Hyatt,  4  S.  C.  369;  Mora  v. 
Avery,  22  La.  Ann.  417 ;  Lewis  v.  Drinkgrave,  24  La.  Ann.  489; 
2  High  on  Injunctions,  sec.  1550.) 

A.  H.  Peatherstone  and  Charles  P.  Lund,  for  Respondent. 

This  court  has  frequently  decided  that  where  findings  of  fact 
are  made  and  judgment  entered  thereon,  no  exception  being 
taken,  the  only  question  for  consideration  by  the  supreme  court 
is  whether  the  complaint  states,  facts  sufficient  to  warrant  the 
judgment     {Diehl  v.  Hull,  1  Idaho,  352 ;  Goodman  v.  Minear, 


Digitized  by  VjOOQIC 


May,  1905.]     California  etc.  Min.  Co.  v.  Manley.  791 

Argument  for  Bespondent. 

1  Idaho,  128;  8  Ency.  of  PI.  &  Pr.  274.)  An  exception  is  an 
.  objection  on  a  matter  of  law  to  a  decision  made  either  before  or 
after  judgment  by  a  court,  tribunal,  judge,  or  other  judicial  offi- 
cer in  an  action  or  proceeding.  (Idaho  Bev.  Stats.,  sec.  4426.) 
The  code  requires  findings  of  fact  and  conclusions  of  law,  in 
an  action  tried  before  the  court,  to  be  separately  stated  and 
judgment  rendered  accordingly.  (Rev.  Stats.,  sec.  4407.)  Even 
though  it  be  claimed  that  the  exception  allowed  by  the  court 
shows  that  objection  was  made,  such  exception  is  clearly  insuffi- 
cient. A  general  exception  is  not  available  if  any  one  of  the 
findings  are  unobjectionable.  {Allen  v.  Hutchinson,  45  Wis.  259 ; 
Neely  v.  Democratic  Pub.  Co.,  12  Wash.  659,  41  Pac.  173 ;  Irwin 
V.  Olympia  Waterworks  Co.,  12  Wash.  112,  40  Pac.  637;  Wash- 
ington Liquor  Co.  v.  Northwest  Livestock  Co.,  18  Wash.  71,  50 
Pac.  569;  Thomas  v.  Mitchell,  27  Wis.  414;  1  Spelling  on  Ap- 
pellkte  Practice,  p.  692,  sec.  330.)  The  exception  should  specify 
wherein  the  findings  are  erroneous.  (8  Ency.  of  PI.  4;  Pr.  274.) 
The  court  is  powerless  to  inquire  into  the  matters  set  up  in  the 
cross-complaint,  because  McAulay  and  Keane  are  not  made 
parties,  and  were  not  before  the  court.  Where  a  creditor's  bill 
assails  a  deed  either  for  the  purpose  of  having  it  rectified  or 
vacated,  the  parties  to  the  deed  are  necessary  parties  to  the 
suit,  and  without  such  parties  no  valid  decree  can  be  passed. 
(Bigelow  on  Fraud,  458 ;  Ward  v.  Hollins,  14  Md.  158 ;  Oaylords 
V.  Kelshaw,  1  Wall.  (U.  S.)  81,  68  L.  ed.  612;  Smith  v.  Shaffer, 
29  Neb.  656,  45  N.  W.  936.)  The  reason  for  the  rule  is  well 
stated  in  the  cases  of  Spear  v.  Campbell,  5  111.  (4  Scam.)  424; 
Williams  v.  Friedman,  4  Idaho,  209,  95  Am.  St.  Rep.  59,  38 
Pac.  937.  The  new  matter  which  it  is  proper  for  the  defendant 
to  introduce  into  a  pending  litigation,  by  means  of  a  cross-bill, 
is  such,  and  such  only,  as  it  is  necessary  for  the  court  to  have 
before  it  in  deciding  the  questions  raised  in  the  original  suit 
to  enable  the  court  to  do  full  and  complete  justice  to  all  the 
parties  before  it,  in  respect  to  the  cause  of  action  on  which  the 
complainant  rests  his  right  to  aid  or  relief.  If  the  defendant, 
in  bringing  his  cross-bill,  attempts  to  go  beyond  this,  and  to 
introduce  new  and  distinct  matter  not  essential  to  the  proper 
determination  of  the  matter  put  in  litigation  by  the  original  bill. 
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although  he  may  show  a  perfect  case  against  either  the  com- 
plainant or  one  or  more  of  his  codefendants,  his  pleading  will 
not  be  a  cross-bill,  but  an  original  bill,  and  no  decree  can  be 
rendered  on  such  matter.  (5  Ency.  of  PI.  &  Pr.  64;  Andrews 
V.  Kibbee,  12  Mich.  94,  83  Am.  Dec.  766 ;  Farmers'  Bank  etc.  v. 
Bronsen,  14  Mick  361 ;  Krueger  v.  Ferry,  41  N.  J.  Eq.  438,  5 
Atl.  452;  Griffith  v.  Merritt,  19  N.  Y.  529;  Chicago  etc.  By. 
Co.  V.  Bank,  134  U.  S.  276, 10  Sup.  Ct.  Bep.  550,  33  L.  ed.  900; 
O'Neill  V.  Ferryman,  102  Ala.  522,  14  South.  898 ;  McMullen 
v.  Bitchie,  57  Fed.  104;  Ayres  v.  Carver,  17  How.  (U.  S.)  591, 
15  L.  ed.  179;  Bubber  Co.  v.  Goodyear,  9  Wall.  (U.  S.)  809,  19 
L.  ed.  587.)  All  parties  to  a  conveyance  are  entitled  to  a 
day  in  court,  and  to  a  full  and  fair  opportunity  to  sustain  the 
validity  of  such  a  transaction.  (Kennedy  v.  Kennedy,  66  111. 
190;  Weaver  v.  Alter,  3  Woods  (U.  S.),  152,  Fed.  Cas.,  No. 
17,308.)  '^here  the  witnesses  appear  and  testify  in  a  court 
of  equity  and  there  is  a  substantial  conflict  in  the  evidence,  the 
appellate  court  will  not  disturb  the  findings  and  judgment  of 
the  trial  court.'^  (Morrow  v.  Matthews,  ante,  p.  423,  79  Pac.  196- 
200 ;  Kendrick  State  Bank  v.  Northern  Pac.  By.  Co.,  ante,  p.  483, 
79  Pac.  457 ;  Spencer  v.  Morgan,  ante,  p.  542,  79  Pac.  469.)  Seo- 
tion  3022  of  the  Civil  Code  provides :  ^TEn  all  cases  arising  under 
the  provisions  of  this  title  except  as  otherwise  provided  in  the 
last  section,  the  question  of  fraudulent  intent  is  one  of  fact 
and  not  of  law;  nor  can  any  transfer  or  any  change  be  adjudged 
fraudulent  solely  on  the  ground  that  it  was  not  made  for  a 
valuable  consideration.^'  (Windhaus  v.  Bootz,  92  Cal.  617,  2S 
Pac.  557;  Bull  v.  Bray,  89  Cal.  286,  26  Pac.  873,  13  L.  E.  A. 
576;  Jamison  v.  King,  50  Cal.  136;  Miller  v.  Stewart,  24  CaL 
504;  Threlkel  v.  Scott,  89  Cal.  351,  26  Pac.  879.)  Fraud  will 
not  be  presumed,  and  if  relied  upon  must  be  demonstrated  by 
clear  and  convincing  evidence.  (Ldlone  v.  United  States,  164 
T7.  S.  255,  17  Sup.  Ct.  Eep.  74,  41  L.  ed.  425;  Wood  v.  Davis, 
108  Fed.  130;  Holton  v.  Davis,  108  Fed.  138-151,  47  C.  C.  A. 
246;  Bigelow  on  Fraud,  489.)  In  view  of  these  disclosures 
it  is  difficult  to  see  how  Kerns,  as  receiver,  can  complain  of 
these  various  transactions.  Where  a  creditor  participates  in  or 
assents  to  a  conveyance  of  which  he  complains,  he  cannot  be 
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heard  to  assert  that  the  transfer  was  fraudulent  as  to  him. 
(White  V.  Banks,  21  Ala.  706,  56  Am.  Dec.  283;  Smith  v.  Wells 
Mfg.  Co.,  148  Ind.  333,  46  N.  E.  1000;  Perisho  v.  Perisho,  71 
III.  App.  222;  Zuver  v.  Clark,  104  Pa.  St.  222;  Simon  v.  Levy, 
36  Fla.  438,  18  South.  777.)  It  can  hardly  be  claimed  by 
Kerns  that  there  was  any  fraud  in  Keane^s  purchase  of  Mc- 
Aulay's  interest  after  he  had  first  obtained  an  option  for  the 
release  of  the  judgment.  If  there  was  no  fraudulent  intent 
at  the  time  of  its  inception,  it  will  not  be  made  so  by  the  sub- 
sequent conduct  of  the  parties.  (19  Am.  &  Eng.  Ency.  of 
Law,  269 ;  Page  v.  Kendrick,  10  Mich.  300 ;  Benson  v.  Maxwell 
(Pa.),  14  Atl.  161;  SommervUle  v.  Horton,  4  Yerg.  541,  26  Am. 
Dec.  242.) 

AILSHIE,  J. — This  action  was  commenced  in  the  district 
court  to  enjoin  the  defendant  sheriff  from  selling  at  execution 
sale  a  thirteen-sixteenihs  interest  in  the  California  lode  claim. 
In  the  year  1893,  the  Coeur  d'Alene  Bank  became  insolvent,  and 
at  the  instance  of  Van  B.  DeLashmutt  and  George  B.  McAulay, 
a  receiver  was  appointed  to  take  charge  of  the  property  and 
effects  of  the  insolvent  bank.  At  the  time  the  bank  went  into 
the  hands  of  the  receiver,  McAulay  and  DeLashmutt  were  in- 
debted to  the  institution  in  the  sum  of  $46,523.67  on  overdrafts. 
This  indebtedness  from  McAulay  and  DeLashmutt  was  never 
paid,  and  in  the  meanwhile  both  debtors  left  the  state.    In 

1900,  the  receiver  commenced  an  action  and  attached  a  thirteen- 
sixtecntlis  interest  in  the  California  lode  claim,  which  was  then 
owned  by  McAulay.  Service  of  summons  was  had  by  publi- 
cation, and  on  March  12,  1901,  a  judgment  was  entered  for 
something  over  $51,000.     On  the  twenty-fourth  day  of  June, 

1901,  the  receiver  procured  an  order  from  the  district  judge 
authorizing  him  to  enter  into  a  contract  for  the  release  of  his 
judgment  lien  against  the  California  lode  claim  for  the  sum  of 
$6,000,  and  such  other  conditions  and  terms  as  to  assessment 
work,  and  the  care  and  protection  of  the  property  as  the  re- 
ceiver might  see  fit  to  impose,  and  in  pursuance  of  such  order, 
and  on  the  same  day,  the  receiver  entered  into  an  agreement  with 
J.  P.  Eeane  whereby  Keane  obtained  an  option  lo  purchase  the 
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judgment  lien  for  the  sum  of  $6,000  within  six  months  and 
cause  the  annual  assessment  work  to  be  done  prior  to  the  Ist 
of  September  following,  and  also  to  proceed  with  due  diligence 
to  secure  a  patent  for  the  claim.  Thereafter,  and  on  the  fifth 
day  of  July  following,  Keane  secured  a  deed  from  McAulay  to 
all  of  McAulay^s  interest  in  the  California  lode  claim.  This 
deed  recites  the  consideration  as  being:  ^*The  sum  of  one  dollar 
and  other  good  and  valuable  consideration,  gold  coin  of  the 
United  States.*'  On  the  26th  of  September  following,  Keane 
proceeded  in  the  name  of  the  defendants,  McAulay  and  DeLash- 
mutt,  and  appearing  specially  in  the  district  court,  moved  to 
dissolve  the  attachment  and  vacate  the  judgment  previouslj 
entered  in  the  case  of  the  receiver  against  McAulay  and  De- 
Lashmutt  on  the  ground  that  the  affidavit  for  attachment  was 
defective  and  that  the  attachment  was  invalid  and  void,  and 
that  the  service  having  been  made  by  publication,  no  personal 
judgment  could  be  entered  against  the  defendants.  That  mo- 
tion was  sustained  by  the  trial  court  and  the  receiver  prosecuted 
an  appeal,  and  the  judgment  of  the  lower  court  was  aflfirmed 
in  Kerns  v.  McAulay,  8  Idaho,  558,  69  Pac.  639.  The  receiver 
thereafter  commenced  a  new  action  against  McAulay  and  De- 
Lashmutt  in  the  district  court  for  Shoshone  county,  and  secured 
a  writ  of  attachment  and  caused  the  same  to  be  levied  upon  the 
thirteen-sixteenths  interest  in  the  California  lode  claim,  standing 
on  the  records  in  the  name  of  Joseph  P.  Keane.  Such  proceed- 
ings were  thereafter  had  that  on  the  first  day  of  June,  1903, 
A  judgment  was  entered  in  favor  of  the  receiver  and  against  the 
defendants  for  the  sum  of  $58,950.76.  On  this  judgment  exe- 
cution was  issued  and  placed  in  the  hands  of  the  sheriff,  di- 
recting him  to  sell  the  attached  property,  and  he  thereupon 
proceeded  and  gave  notice  that  on  the  twenty-ninth  day  of 
June,  1903,  he  would  sell  the  thirteen-sixteenths  interest  of  tho 
California  lode  claim,  standing  on  the  records  in  the  name  of 
Keane,  to  satisfy  such  judgment  On  the  twenty-fifth  day  of 
June,  and  four  days  prior  to  the  date  on  which  the  sale  was 
io  be  made,  Keane  executed  a  deed  for  such  property  to  the 
California  Consolidated  Mining  Company,  a  corporation,  for  a 
^consideration  stated  in  the  deed  to  be  two  hundred  and  sixty-six 
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thousand  six  hundred  and  sixty-six  and  two-third  shares  of  the 
capital  stock  of  the  corporation.  The  deed  was  acknowledged 
before  Albert  H.  Featherstone,  Keane's  attorney,  and  one  of 
the  directors  of  the  California  Consolidated  Mining  Company. 
The  deed  was  recorded  on  June  26th,  and  on  the  same  date 
this  action  was  commenced  against  the  sheriflE  to  restrain  and 
enjoin  the  execution  sale.  On  order  of  the  court  the  receiver 
was  made  a  party  defendant,  and  he  answered  setting  up  the 
history  of  the  transaction  and  alleging  that  the  transfers  from 
McAulay  to  Keane  and  from  Keane  to  the  Consolidated  Mining 
Company  were  fraudulent  transfers  made  for  the  purpose  of 
hindering  and  delaying  McAula/s  creditors,  and  especially  the 
receiver  of  the  Coeur  d^Alene  Bank.  The  case  went  to  trial  be- 
fore the  court,  and  he  found  for  the  plaintiff  and  entered  his 
judgment  perpetually  enjoining  and  restraining  the  sale  of  the 
property  on  execution,  from  which  judgment  the  defendants  ap- 
pealed within  sixty  days  and  bring  the  case  here  on  a  statement 
and  bill  of  exceptions. 

The  contention  of  the  appellants  is  that  these  several  transfers 
and  transactions  between  McAulay,  Keane  and  the  Consoli- 
dated Mining  Company  were  fraudulent  and  void  as  to  Mc- 
Aulay^s  creditors. 

There  is  practically  no  conflict  in  the  evidence  in  this  case. 
The  real  controversy  is  as  to  what  conclusion  should  be  drawn 
from  the  facts  and  circumstances  shown  in  the  case.  McAulay 
was  largely  indebted — $58,000 — ^to  the  receiver  of  the  Coeur 
d^Alene  Bank,  and  was  not  meeting  these  obligations;  was 
tr}ing  to  purchase  through  his  apparent  agent,  Keane,  obli- 
gations held  against  him  at  from  twenty  to  forty  per  cent  of 
the  face  value  thereof;  had  no  tangible  property  within  the 
state  of  Idaho,  except  his  interest  in  the  California  lode  claim ; 
left  the  state  and  avoided  the  service  of  process,  and  accord- 
ingly prevented  the  entry  of  a  personal  judgment  against  him 
in  the  state  of  Idaho ;  allowed  the  attachment  proceeding  against 
the  California  lode  claim  to  go  by  default  and  a  judgment 
in  rem  to  be  entered  for  exceeding  $58,000,  and  took  no  steps 
to  pay  the  same,  but  allowed  execution  to  be  issued  thereon. 
These  things  were  all  personally  known  to  Keane,  who  in  the 
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meanwhile  secures  a  contract  whereby  he  acquires  the  right  to 
purchase  the  judgment  lien  for  the  sum  of  $6,000,  and  then 
turns  around  and  secures  a  deed  from  McAulay  to  the  same 
property,    reciting    a   consideration    of  $1    "and   other    good 
and  vahiable  consideration,**  and  in  the  face  of  this  state  of 
facts  claims  that  he  is  an  innocent  purchaser  for  a  valuable 
consideration.     No  attempt  was  made  by  the  plaintiff  to  show 
what  the  "other  good  and  valuaible  consideration'*  was.     The 
recital    of   the    money    consideration    of   $1    explains   itself, 
but  the  further  recital  as  to  "other  good  and  valuable  con- 
sideration** means  nothing,  and  would  be  given  no  weight  in 
the  absence  of  evidence  explaining  the  nature  and  character  of 
that  consideration.    It  is  peculiar  that  Keane  would  have  on 
June  24th  considered  the  property  worth  his  paying  $6,000  for 
the  release  of  the  receiver's  judgment  lien,  and  in  ten  days 
thereafter   would   consider   $1    an   adequate   consideration  for 
the  property,  if  it  was  not  in  fact  agreed  between  him  and^ 
the  vendor  that  either  the  payrtient  of  this  judgment  should 
be  a  part  of  the  purchase  price  for  the  property,  or  else  it  was 
their  joint  purpose  to  defeat  the  payment  of  this  claim  entirely. 
Belief  in  either  of  these  conclusions  would  be  fatal  to  the  plain- 
tiff's right  of  recovery,  but  it  would  be  much  the  more  charita- 
ble view  to  say  that  the  payment  and  discharge  of  this  judg- 
ment lien  was  really  intended  to  be  a  part  of  the  consideration 
for  the  execution  of  the  deed  from  McAulay  to  Keane.     On 
this  point  we  have  the  levidence  of  Keane  himself  as  follows : 
"On  about  August  22,  1902,  I  made  an  agreement  with  Mr. 
McAulay  that  if  I  ever  made  anything  out  of  the  California,  T 
would  take  up  the  outstanding  claims  and  settle  them  against 
the  bank  for  twenty  cents  on  the  dollar.     And  since  then  I 
have  advertised  for  and  purchased  several  claims  under  that 
agreement  even  though  I  have  not  made  anything  out  of  the 
California  up  to  this  date.     Q.  Well,  are  you  doing  this  as  a 
matter  of  charity  to  Mr.  McAulay?    A.  No;  Mr.  McAulay  said 
when  he  transferred  the  California  to  me  that  part  of  the  con- 
sideration was  that  I  would  pay  up  those  claims.    I  told  him 
that  if  he  so  understood  it,  that  if  I  ever  made  anything  out 
of  the  California  over  and  above  what  it  really  cost  me  at  that 
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time,  I  would  so  settle  them  up,  and  I  have  published  advertise- 
ments in  the  ^Wallace  Press'  to  take  them  up.  Q.  Why  don't 
you  file  them  with  the  receiver?  A.  I  can't  answer  that  ques- 
tion as  I  would  like  to.  That's  the  only  answer  I  can  give. 
Q.  Then,  as  a  matter  of  fact,  you  have  been  acting  for  Mc- 
Aulay?    A.  No,  sir.'* 

It  is  contended  by  the  respondent  that  the  evidence  fails  to 
show  that  McAulay  was  insolvent  at  the  time  he  made  the  trans- 
fer of  this  property  to  Keane.  We  think,  however,  that  the 
presumption  to  that  effect  raised  by  the  record  is  so  strong 
that  such  a  conclusion  coidd  not  be  avoided  in  the  absence  of 
evidence  showing  to  the  contrary.  A  man  is  legally  insolvent 
when  he  becomes  unable  to  pay  his  debts  as  they  mature  in  the 
ordinary  course  of  the  business  in  which  he  is  engaged.  (Cases 
cited  in  16  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  p.  636,  note  2.) 
If  he  is  able  to  pay  them,  but  will  not  do  so,  and  his  creditors 
cannot  discover  the  property  out  of  which  to  make  the  claims, 
the  creditors  and  the  courts  have  a  right  to  proceed  against 
him  under  the  rules  of  equity  applicable  to  insolvents,  and  he 
who  would  refute  the  presumption  thus  raised  against  him 
should  be  required  to  produce  the  evidence  which  is  easily  within 
his  reach.  That  he  was  not  paying  his  debts  as  they  became 
due  is  evident,  and  that  he  had  no  property  other  than  the 
California  lode  claim  in  the  state  of  Idaho  out  of  which  col- 
lections could  be  made,  is  conceded.  There  is  injected  into  this 
record  some  rumor  that  at  about  the  time  of  this  transaction 
McAulay  was  reported  to  have  made  a  large  sum  of  money  out 
of  some  mining  speculation  in  British  Columbia,  but  the  plain- 
tiff did  not  attempt  to  prove  any  such  fact.  It  is  true  that 
Keane  at  one  place  in  his  testimony  said  McAulay  was  solvent, 
but  that  is  a  mere  conclusion,  and  without  the  facts  on  which 
it  was  based  could  have  but  little  weight  as  evidence.  We  think, 
however,  that  in  a  case  like  this,  where  the  transaction  has 
taken  place  within  this  state,  and  the  obligations  and  liabilities 
have  arisen  in  this  jurisdiction,  and  the  creditor  is  seeking  to 
enforce  the  obligation  under  the  laws  of  this  jurisdiction,  and 
he  establishes  the  inability  of  the  debtor  to  respond  so  far  as  his 
property  or  assets  within  the  state  are  concerned,  that  he  has 
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then  succeeded  in  establishing  at  least  a  prima  facte  case  of  in- 
Bolvency.  A  creditor  cannot  be  compelled  to  exhaust  the  reme- 
dies of  foreign  jurisdictions  and  incur  the  risk  of  there  meeting 
the  pleas  of  statutes  of  limitations  and  other  perhaps  more- 
burdensome  and  exacting  remedies  before  he  can  be  said  to- 
have  established  the  fact  of  his  debtor's  insolvency. 

Under  the  facts  in  this  case  it  is  clear  to  our  minds  that 
Keane  was  not  an  innocent  purchaser  of  this  property  in  good 
faith,  and  for  a  valuable  consideration,  unless  it  be  that  the- 
balance  of  the  consideration  to  be  paid  for  the  property  was 
to  be  the  payment  of  this  judgment,  and  in  that  event  he  has- 
not  paid  the  consideration,  and  should  not  be  allowed  to  enjoin, 
its  collection. 

The  plaintiff,  the  California  Coiisolidated  Mining  Company,. 
a  corporation,  is  only  another  name  for  Keane,  so  far  as  this- 
transaction  was  concerned.  He  was  the  promoter,  principal  in- 
corporator, manager  and  resident  director  of  the  company,  and 
notice  to  him  was  notice  to  his  alter  ego,  the  corporation.  Aside 
from  all  this  there  was  no  delivery  of  the  deed  to  the  corporation,, 
prior  to  the  commencement  of  this  action.  Keane  executed  the 
deed  and  caused  his  attorney,  who  was  also  a  director  of  the 
corporation,  to  have  it  recorded,  but  no  other  officer  had  any 
knowledge  of  the  transfer,  and  no  action  of  the  corporationi 
was  taken  in  the  matter,  either  as  to  the  transfer  or  the  com- 
mencement of  this  action.  In  fact,  it  appears  that  the  shares- 
of  stock  recited  as  the  consideration  for  this  deed  have  never 
been  delivered  to  Keane,  but  were  held  in  escrow  pending  his^ 
clearing  the  title  to  the  California  Lode.  With  reference  to  his- 
connection  with  this  company  he  testifies: 

*'I  was  one  of  the  incorporators  of  the  California  Consoli- 
dated Mining  Company;  I  have  been  acting  as  manager  of  the 
company  since  its  organization;  a  resident  director;  at  the 
immediate  time  I  deeded  that  thirteen-sixteenths  interest  to 
the  corporation  plaintiff,  I  did  not  consult  with  the  president 
of  the  corporation  in  regard  to  that  deed.  I  made  the  deed  to 
the  corporation  voluntarily,  and  no  stock  was  delivered  or  is- 
sued to  me  at  the  immediate  moment ;  as  soon  as  the  deed  was 
recorded  it  was  forwarded  to  the  president  of  the  corporation; 
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the  deed  was  forwarded  to  James  Viles,  room  809,  150  La  Salle 
St,  Chicago,  Illinois.  I  have  no  knowledge  of  any  action  by 
the  board  of  directors  of  the  company  to  institute  this  suit, 
or  authorizing  the  issuance  to  me  of  any  stock.  If  the  board 
had  taken  any  such  action  I  should  know.  The  only  officer 
of  the  company  I  consulted  was  Mr.  Featherstone.  Mr.  Feath- 
erstone  is  my  attorney  and  also  a  director  in  tLe  company ;  the 
board  of  directors  is  composed  of  five  members;  Mr.  Viles  is 
president,  and  was  at  the  time  the  suit  was  brought.  I  wrote 
to  Mr.  Viles  as  soon  as  I  had  brought  the  suit.  I  did  not 
ask  of  him  any  authority  to  bring  the  suit.  The  California 
Consolidated  Mining  Company  has  had  no  other  managing  of- 
ficer in  this  county,  except  myself  since  its  organization;  au- 
thority was  given  me  as  manager  to  look  after  the  entire  in- 
terests of  the  company.  I  do  not  remember  positively  that 
there  is  a  record  of  any  authority.*' 

Keane  has  been  the  chief  actor  and  moving  spirit  in  all  the 
steps  taken  by  McAulay  and  the  California  Consolidated  Min- 
ing Company,  looking  to  the  transfer  of  this  California  Lode. 
He  seems  to  have  been,  if  not  in  fact  the  agent,  the  confidential 
of  McAulay,  and  Kerns  testified  that  when  he  would  write 
to  McAulay  aibout  any  of  the  claims  of  the  insolvent  bank 
against  him,  that  the  answers  to  his  letters  would  come  from 
Eeane.  This  was  very  strong  evidence  that  a  close  and  con- 
fidential relation  existed  between  these  two  men.  With  all  of 
these  relations  established  and  attended  with  the  foregoing  cir- 
cumstances, and  many  things  which  have  not  been  recited 
herein,  considered  in  connection  with  the  result  which  would 
be  accomplished  by  means  of  these  transactions,  if  a  court  should 
hold  them  reasonable  and  fair,  we  cannot  avoid  the  conclusion 
that  the  plaintiff  has  no  standing  in  this  case  in  a  court  of 
equity.  It  is  claimed  that  as  a  matter  of  fact  no  fraudulent 
intent  has  been  shown  in  this  case,  but  we  think  it  has  clearly 
been  done  in  contemplation  of  law. 

It  is  generally  impossible  to  ascertain  the  actual  intent  that 
was  in  the  mind  of  the  debtor  when  he  transferred  his  property, 
and  courts  of  equity  do  not  undertake  to  ascertain  that  in- 
tent   It   is   rather   the   inference  of  intent   which   the  law 
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draws  from  the  acts  of  the  debtor  viewed  in  the  light  of 
circumstances  and  conditions  nnder  which  he  acted^  and  tiie 
result  accomplished  by  those  acts.  In  other  words,  it  is 
the  motive  which  the  law  imputes  to  him  irrespective  of  his 
actual  intent  (Potter  v.  McDowell,  31  Mo.  62;  Belford  v. 
Crane,  16  N.  J.  Eq.  265,  84  Am.  Dec.  155;  Cole  v.  Tyler,  65 
N.  Y.  73;  Hunters  v.  Waite,  3  Gratt.  32;  Patten  v.  Casey,  57 
Mo.  118;  2  Bigelow  on  Fraud,  376  et  seq.) 

A  conveyance  for  a  mere  nominal  consideration  as  this  ap- 
pep.r8  to  have  been  from  McAulay  to  Eeane  should  be  sub- 
jected to  the  same  rules  applicable  to  voluntary  transfers. 
(Worthington  v.  Bullitt,  6  Md.  198;  note  to  Hagerman  v.  Bu- 
chanan, 14  Am.  St.  Sep.  739.) 

Be^pondent  argues  that  appellants  have  no  standing  in  court 
on  the  allegations  of  fraudulent  transfers  as  contained  in  the 
cross-complaint,  for  the  reason  that  they  did  not  make  the 
grantors,  McAulay  and  Keane,  parties  and  bring  them  into  the 
case.  There  is  some  apparent  conflict  among  the  authorities 
as  to  whether  a  fraudulent  grantor  is  a  necessary  party  to  an 
action  by  a  creditor  to  set  aside  such  conveyance,  but  the  better 
reason  seems  to  be  in  favor  of  the  position  that  while  he  may 
be  a  proper  party,  he  is  not  a  necessary  party.  (Potter  v. 
Phillips,  44  Iowa,  353 ;  Cojfey  v.  Norwood,  81  Ala.  512,  8  South, 
199;  Blanc  v.  Paymaster  Min.  Co,,  95  Cal.  537,  29  Am.  St. 
Bep.  149,  30  Pac.  765.) 

In  the  last  case  cited  a  demurrer  was  interposed  on  the  ground 
of  defect  in  the  parties  defendant,  in  that  the  grantors  were  not 
made  parties,  and  the  supreme  court  held  that  they  were  not 
necessary  parties,  and  that  the  demurrer  was  properly  overruled. 
We  are  satisfied  that  the  point  is  not  well  taken  in  this  case. 
Besides,  the  plaintiff  could  have  secured  an  order  from  the  court 
bringing  these  parties  into  the  case,  if  for  any  reason  plaintiflE 
had  desired  them  to  join  issue  in  the  case,  or  be  bound  by  the 
judgment. 

The  judgment  in  this  case  must  be  reversed,  and  it  is  so 
ordered,  and  the  perpetual  injunction  is  dissolved  and  the  cause 
is  remanded,  with  directions  to  the  trial  court  to  make  findings 
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and  enter  judgment  in  accordance  with  the  views  herein  ex- 
pressed.   Costs  awarded  to  appellant. 

Stockslager,  C.  J.,  and  Sullivan^  J.,  concur. 

OK  BBHSABIKG. 
(June  6,  1906.) 

SULLIVAN,  J. — ^Cotinsel  for  respondent  filed  a  petition  for 
a  rehearing  in  this  caae.  Their  first  contention  is  that  the  de- 
cision deprives  the  respondent  of  property  without  due  process 
of  law,  and  is  for  that  reason  in  contravention  of  the  four- 
teenth amendment  of  the  federal  constitution;  and  contend  that 
the  decision  in  holding  the  conveyance  from  McAxday  to  Keane 
and  from  Keane  to  respondent  to  be  fraudulent,  and  made  with 
the  intent  to  hinder,  delay  and  defraud  the  creditors  of  Mc- 
Aulay,  and  therefore  void  as  to  him,  without  making  McAulay 
and  Keane  parties,  and  giving  them  an  opportunity  to  protect 
and  defend  the  conveyance  to  the  company,  is  to  deprive  re- 
spondent of  property  without  due  process  of  law. 

If  respondent  considered  that  McAulay  and  Keane  were  neo- 
essary  parties  for  a  protection  of  its  title,  it  was  respondent's 
duty  to  have  them  brought  in.  Appellant  was  not  seeking 
to  sustain  that  titie,  but  to  defeat  it,  and  respondent  has  had 
its  day  in  court,  and  cannot  complain  that  some  other  person 
has  not  had  his  day. 

In  preparing  the  opinion  in  this  case,  that  contention  was 
fully  considered  and  Mr.  Justice  Ailshie  there  states  as  follows : 
^^Bespondent  argues  that  appellants  have  no  standing  in  court 
on  the  allegations  of  fraudulent  transfers  as  contained  in  the 
cross-complaint,  for  the  reason  that  they  did  not  make  the  grant- 
ors, McAulay  and  Keane,  parties  and  bring  them  into  the  case. 
There  is  some  apparent  conflict  among  the  authorities  as  to 
whether  a  fraudulent  grantor  is  a  necessary  party  to  an  action 
by  a  creditor  to  set  aside  such  conveyance,  but  the  better  rea- 
son seems  to  be  in  favor  of  the  position  that  while  he  may  be 
a  proper  party,  he  is  not  a  necessary  party.  (Potter  v.  Phillips, 
44  Iowa,  353;  Coffey  v.  Norwood,  81  Ala.  612  [8  South.  199]  ; 
Blanc  V.  Paymaster  Min.  Co.,  95  Cal.  537  [29  Am.  St.  Eep. 
Idaho,   Vol.   10— «1 
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149,  30  Pac.  765]/'  We  think  the  conclusion  there  reached 
ih  correct,  and  if  respondent  had  desired  to  make  McAnlay  and 
Keane  parties  in  order  to  protect  their  rights  in  said  action,  the 
court  would  have  permitted  it,  but  respondent  made  no  appli- 
cation for  that  purpose,  and  it  was  not  the  duty  of  the  appel- 
lants to  do  so. 

It  is  next  contended  that  the  court  failed  to  pass  upon  the 
point  Taised  by  respondent  in  its  brief  to  the  effect  that  no 
proper  or  suflScient  exceptions  were  taken  by  appellant  to  the 
findings  of  fact  and  conclusions  of  law  made  by  the  trial  court. 

It  is  conceded  by  counsel  for  the  respondent  that  the  record 
shows  the  court  allowed  an  exception  to  each  and  every  finding 
and  conclusion  made,  but  they  say  there  is  nothing  to  show  any 
exception  or  objection  thereto  by  appellants.  Immediately  fol- 
lowing the  judge's  signature  to  the  findings  of  fact  and  con- 
clusions of  law,  we  find  the  following,  to  wit:  "Exceptions  to 
each  and  every  finding  and  conclusion  allowed  defendants.'^ 
The  defendants  there  are  the  appellants  here.  That  being  true^ 
the  exceptions  there  allowed  were  on  behalf  of  the  appellantfl^ 
80  there  is  nothing  in  that  contention.  And  further,  under 
the  provisions  of  section  4427,  Bevised  Statutes,  no  formal  ex- 
ception is  required  to  the  findings  of  fact  and  conclusions  of  law^ 
which  finally  determine  the  rights  of  the  parties. 

We  have  examined  the  other  points  suggested  in  the  petition 
for  rehearing  and  are  fully  satisfied  that  a  rehearing  should 
not  be  granted.    A  rehearing  is-  therefore  denied; 

Stockslager,  C.  J.,  and  Ailshie,  J.,  concur. 
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ACCOMPLICE  TESTIMONY. 
See  Criminal  Law,  5. 

ACCOUNT  STATED. 
See  Contracts,  6. 

ACKNOWLEDGMENTS. 

MoBTOAOE — Acknowledgment  by  Married  Women — Evidence  of  No- 
tary— Signature  by  Mark — ^Witness  to  Signature  by  Mark — 
Adoption  of  Signature — ^Usury — Agreement  to  Pay  Tax  on 
Loan — ^Void  Contract — Claim  Against  Estate  of  Deceased — 
Allowance  of  Mortgage  Indebtedness — ^Mortgagee  may  Fore- 
close. 

1.  Where  a  notary  explains  to  a  married  woman  that  the  in- 
strument to  which  her  name  is  appended  is  a  mortgage  upon  cer- 
tain real  estate,  and  the  nature  and  contents  thereof,  and  the 
property  encumhered  thereby,  and  she  thereupon  replies  that  what- 
ever her  husband  does  or  says  is  all  right  with  her  and  that  he  is 
a  good  man  and  she  has  confidence  in  him,  and  will  do  whatever 
he  does,  held,  that  such  facts  constitute  a  sufficient  acknowledg- 
ment and  justify  the  notary  in  attaching  his  certificate  of  acknowl- 
edgment in  due  form  to  such  instrument.  (First  Nat.  Bank  of 
Hailey  v.  Glenn,  224.) 

2.  Where  a  married  woman  acknowledges  an  instrument  in  due 
form,  and  at  the  time  of  such  acknowledgment  her  name  is  af- 

her 
fixed  to  such  instrument  as  follows:  "Jennie  X  Glenn,"  but  her 

mark 
signature  by  mark  is  not  witnessed  by  any  person  writing  his  name 
as  a  witness  thereto,  held,  that  by  such  acknowledgment  she 
adopted  and  approved  the  signature  as  her  own  and  thereby 
acknowledged  the  execution  of  the  same  as  her  act;  and  the  of- 
ficer's certificate  of  her  acknowledgment  attached  thereto  is  a 
sufficient  witnessing  of  her  signature  by  mark  and  constitutes  a 
compliance  with  section  16,  Revised  Statutes,  which  provides  that 
''Signature  or  subscription  includes  mark,  when  the  person  cpn- 

(803) 
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not  write,  hii  name  being  written  near  it,  and  witnessed  bj  a 
person  who  writes  his  own  name  as  a  witness.'*     (First  Nat.  Bank 
ol  Hail^  ▼.  Glenn,  224.) 

I:  3.  An  officer  oannot  lawfully  take  the  acknowledgment  to  an  in- 
strument of  a  person  whose  name  is  not  at  the  time  affixed  to  the 
instrument,  and  does  not  appear  thereon.  (First  Nat.  Bank  of 
Hailej  ▼.  Glenn,  224.) 

4.  Under  section  2960,  Revised  Statutes,  an  acknowledgment 
to  the  execution  of  an  instrument  carries  with  it  an  adoption 
of  the  signature  thereto,  and  recognition  of  the  same  as  the  name 
and  signature  of  the  person  making  such  admowledgment.  (First 
Nat.  Bank  of  Hailey  v.  Glenn,  224.) 

5.  A  notary  who  has  taken  the  acknowledgment  to  a  mortgage 
should  not  be  allowed  to  give  testimony  upon  the  foreclosure 
thereof  impeaching,  or  tending  to  impeach,  his  certificate  of 
admowledgment.     (First  Nat.  Bank  of  Hailey  v.  Glenn,  224.) 

0.  The  certificate  of  acknowledgment  to  an  instrument  made  by 
the  officer  constitutes  his  official  statement  and  declaration  made 
at  the  time  of  the  act  as  to  the  truth  and  accuracy  thereof,  and 
Is  more  likely  to  be  true  and  correct  than  the  memory  of  such 
person  in  years  afterward.  (First  Nat.  Bank  of  Hailey  y.  Glenn, 
224.) 

ADVERSE  POSSESSION. 
See  Color  of  Title;  Municipal  Corporations,  1;  Railroads,  0,  7. 

ANIMALS. 

OoKannrnoKix  Law— Two-iaxc  Ldch  Law~Hebdino  arb  Gbazhto 
Sheep— Damaoes—Elshent  or — Conixici  in  Evidencb. 

1.  The  construction  placed  on  sections  1210  and  1211,  Revised 
Statutes,  in  the  cases  of  Bifers  v.  Johnmmt  7  Idaho,  798,  97  Am. 
St.  Rep.  271,  05  Pac.  709,  54  L.  R.  A.  795,  and  Sweet  v.  BaUentine, 
8  Idaho,  431,  69  Pac.  993,  holding  the  provisions  of  daid  sections 
constitutional  is  the  settled  law  of  this  state.  (Spencer  v.  Morgan, 
642.) 

2.  The  keeping  of  livestock  is  under  the  police  regulation  of  the 
state,  and  such  police  regulation  extends  over  the  public  lands  , 
of  the  United  States  within  the  state.     (Spencer  v.  Morgan,  542.)             i 

3.  Under  the  provisions  of  section  1820,  Revised  SUtutes,  the 
land  owner  is  not  required  to  fence  against  sheep  or  swine. 
(Spencer  v.  Morgan,  542.) 

4.  The  measure  of  damages  in  this  case,  if  the  respondent 
finally  recovers  the  sheep  and  their  Increase,  or  their  value,  and 
the  value  of  the  wool  phom  from  the  sheep,  is  that  the  appellant 
^ould  be  entitled,  as  an  offset  thereto,  to  the  reasonable  cost  of  I 


Digitized  by  VjOOQ IC 


ANIMALS  (ContinQed). 

shearing  the  fheep  while  they  were  in  his  possession  and  market* 
ing  the  wool;  but  would  not  be  entitled  to  the  cost  of  keeping  the 
sheep  ezeept  from  the  date  of  the  judgment  of  the  court  below 
until  the  termination  of  the  retrial  of  the  case  after  this  decision. 
(Cunningham  ▼.  Stoner,  649.) 

APPEAL  AND  ERROR. 
Appeal  from  Order  of  CommissUmerS'-Vndertakinff, 

1.  The  provisions  of  section  1778,  Revised  Statutes,  as  amended 
by  act  of  February  14,  1899  (Sees.  Laws  1899,  249),  requiring  the 
clerk  to  transmit  the  papers  on  appeal  from  an  order  of  the 
board  of  commissioners  to  the  district  judge  within  five  days  after 
the  service  of  the  notice  of  appeal  is  not  jurisdictional,  and  a  failure 
to  do  so  does  not  deprive  the  appellant  of  the>  benefits  of  fiis  ap* 
peal.     (Humbird  Lumber  Co.  v.  Kootenai  Co.,  490.) 

2.  An  appeal  from  an  order  of  a  board  of  county  commissionert 
is  perfected  by  serving  upon  the  clerk  of  the  board  a  notice  of  ap- 
peal as  required  by  section  1777,  Revised  Statutes  of  1887,  as 
amended  by  act  of  February  14,  1899  (Sees.  Laws  1899,  p.  248), 
and  the  giving  and  filing  an  undertaking  is  not  jurisdictional,  and 
the  appeal  should  not  be  dismissed  for  a  failure  to  give  an  under- 
taking in  the  absence  of  an  order  of  the  district  judge  requiring 
such  undertaking.  (Great  Northern  Ry.  Co.  v.  Kootenai  County, 
879.) 

3.  An  appeal  from  an  order  of  a  board  of  county  commissioners 
is  perfected  by  serving  upon  the  clerk  of  the  board  a  notice  of  ap- 
peal as  required  by  section  1777,  as  amended  by  act  of  February  14, 
1899  (Sees.  Taws  1899,  p.  248),  and  the  giving  and  filing  «& 
undertaking  is  not  jurisdictional,  and  the  appeal  should  not  be 
dismissed  for  a  failure  to  give  an  undertaking  in  the  absence  of 
an  order  of  the  district  judge  requiring  such  undertaking. 
(Kootenai  Vallqr  Ry.  Co.  v.  Kootenai  County,  386.) 

Appeal  from  Board  of  EqwUizatioiu 

4.  Section  1776,  Revised  Statutes,  as  amended  at  the  Session 
of  1899,  providing  for  appeals  from  the  order  of  boards  of  county 
commissioners,  does  not  authorize  an  appeal  from  an  order  of  a 
board  of  equalization.     (Feltham  v.  Board  of  Commrs.,  182.) 

6.  An  appeal  taken  when  not  authorized  by  law  confers  no 
jurisdiction  on  the  court  to  which  such  appeal  is  taken,  except  to 
make  its  order  and  judgment  dismissing  sueh  appeal.  (Humbird 
Lumber  Co.  v.  Morgan,  327.) 

6.  There  is  no  authority  in  this  state  for  an  appeal  from  an 
order*  of  a  board  of  equalization.  Feltham  v.  Board  of  County 
Oommiaaionere,  onie,  p.  182,  77  Pac.  332,  approved  and  followed. 
(Humbird  Lumber  Co.  v.  Morgan,  327.) 
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Appeal  from  Juaiice  and  Probate  Court9 — UndertakinffM, 

7.  Under  the  provisions  of  section  4838,  Bevised  Statutes,  tfn 
appeal  may  be  taken  within  thirty  days  after  the  rendition  of  a 
judgment  by  a  probate  judge  or  justice  of  the  peace,  and  the  ap- 
peal is  taken  by  filing  a  notice  of  appeal  with  the  justice  or  judge 
and  serying  a  copy  on  the  adverse  party.     (Perkins  v.  Bridge,  189.) 

8.  Under  the  provisions  of  section  4842,  Revised  Statutes,  such 
appeal  is  ineffectual  for  any  purpose  unless  an  undertaking  be 
filed  with  two  or  more  sureties,  and  the  adverse  party  may  except 
to  the  sufficiency  of  the  sureties  within  five  days  after  the  filing 
of  the  undertaking,  and  unless  they,  or  other  sureties,  justify 
within  five  days  thereafter,  upon  notice  to  the  adverse  party  to  the 
amount  stated  in  their  affidavits,  the  appeal  must  be  regarded  aa 
if  no  undertaking  had  been  given.     (Perkins  v.  Bridge,  189.) 

9.  In  case  such  sureties  fail  to  appear  and  justify,  the  under- 
taking signed  by  them  is  void,  but  the  appellant  may  file  a  new 
undertaking  at  any  time  prior  to  the  expiration  of  the  thirty 
day  period  given  in  which  to  take  the  appeal,  but  notice  of  the 
filing  of  such  undertaking  ought  to  be  given  to  the  adverse  party. 
(Perkins  v.   Bridge,   189.) 

10.  The  rule  of  the  district  court  requiring  the  transcript  on  ap- 
peal in  all  cases  appealed  from  a  justice's  court  to  be  filed  in  the 
district  court  within  ten  days  after  such  appeal  is  perfected,  and  if 
not  so  filed  the  appeal  may  be  dismissed  on  motion  is  not  juris- 
dictional and  should  be  applied  with  discretion.  (Perkins  y. 
Bridge,  189.) 

Assignment  of  Errors. 

11.  Where  a  motion  for  a  new  trial  has  been  made  and  the  state- 
ment used  on  such  motion  contained  an  assignment  and  specifica- 
tion of  errors,  and  an  appeal  is  taken  from  the  order  denying  the 
motion  and  the  original  brief  of  appellant  contains  no  enumeration 
of  errors  relied  on,  but  refers  to  the  transcript  and  discusses  such 
errors,  and  prior  to  the  argument  in  the  appellate  court  a  supple- 
mental brief  is  filed  by  appellant  making  a  specific  enumeration 
of  such  errors,  the  same  will  be  regarded  as  a  substantial  com- 
pliance with  the  rules  of  this  court  and  the  case  will  be  examined 
on  the  merits.     (Whitney  v.  Dewey,  633.) 

12.  Section  4427,  Revised  Statutes,  gives  to  an  aggrieved  party 
an  exception  to  the  ruling  of  the  court  in  granting  or  overruling 
a  motion  for  a  new  trial,  and  on  appeal  from  such  order  the  ap- 
pellant is  entitled  to  have  the  assignment  and  specification  of  er- 
rors contained  in  his  statement  used  on  the  hearing  of  such  mo- 
tion examined  and  considered  by  the  appellate  court  (Whitney 
T.  Dewey,  633.) 
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13.  Errors  will  not  be  considered  in  this  court  where  it  is  shown 
by  the  record  that  the  matters  complained  of  were  not  raised  on 
the  motion  for  new  trial  and  urged  in  the  lower  court.  (Watson 
V.  Mdlden,  570.) 

What  Appealable, 

14.  An  order  after  final  Judgment  refusing  to  release  attached 
property  is  appealable  under  the  statute  of  this  state.  (Ck>ey  ▼. 
Cleghom,   162.) 

Time  of  Appeal^Review  of  Evidence, 

15.  An  appeal  is  not  taken  until  the  notice  thereof  is  filed  and 
served,  both  of  which  acts  must  be  done  within  the  statutory  time. 
<Mo6  T.  Harger,  194.) 

16.  The  taking  of  an  appeal  is  a  jurisdictional  question,  and  the 
court  has  no  power  to  extend  the  time  therefor,  or  to  cure  any 

defect  therein.     (Moe  v,  Harger,  194.) 

17.  Under  the  prorisions  of  subdivision  3  of  section  3807  of  the 
Hevised  Statutes,  if  an  appeal  from  an  interlocutory  judgment  is 
not  taken  within  sixty  days  after  such  judgment  is  entered,  the 
same  will  be  dismissed  on  motion.     (Richardson  v.  Ruddy,  151.) 

18.  On  an  appeal  from  the  judgment,  where  the  same  has  not 
been  taken  within  sixty  days  after  the  rendition  thereof,  the  ap- 
pellate court  cannot  examine  the  evidence  for  the  purpose  of 
ascertaining  whether  or  not  it  supports  the  decision  or  verdict. 

(Moe  V.  Harger,  194.) 

19.  Under  the  provisions  of  section  4807,  Revised  Statutes,  un- 
less an  appeal  is  taken  within  sixty  days  after  the  entry  of  judg- 
ment, this  court  is  precluded  from  reviewing  the  evidence  to  ascer- 
tain whether  it  is  sufficient  to  support  the  findings  or  judgment 
(Cunninghain  v.  Stoner,  649.) 

Settlemeni  of  Statement, 

20.  It  is  the  privilege  and  duty  of  a  trial  ju^ge  to  require  a  state- 
ment on  motion  for  a  new  trial  or  on  appeal  to  be  corrected  until 
it  conforms  to  the  truth  as  to  all  matters  it  purports  to  contain; 
whether  any  amendments  have  been  offered  or  not,  and  a  state- 
ment should  not  be  settled  until  it  is  so  corrected  if  errors  exist. 
(Humbird  Lumber  Co.  v.  Kootenai  Co.,  490.) 

BiU  of  Eaoeptiona  Muet  Bave  Evidence, 

21.  Evidence  contained  in  transcript  and  not  saved  by  bill  of 
exceptions  or  statement  allowed  by  court  or  judge,  cannot  be 
considered  on  the  appeal.     (Hays  v.  Crutcher,  260.) 

22.  Under  the  following  stipulation  of  counsel,  to  wit:  "It  is 
'  hereby  stipulated  between  counsel  for  the  respective  parties  in 
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thU  tue  that  tlie  same  tball  be  beard  before  the  supreme  court 
at  the  May  term  thereof  upon  this  tranecript,  all  questions  of 
time  of  swrrioe  being  hereby  waived/'  held,  that  the  evidenee 
contained  in  the  transeript  cannot  be  considered  on  the  appeal, 
as  it  was  not  paved  by  bill  of  exceptions  or  statement  settled  by 
the  judge.     (Hays  y.  Crutcher,  260.) 

Tranecript — Missing  Papers, 

23.  Where  it  is  shown  by  the  certificate  of  the  judge  and 
clerk  of  the  court  in  the  transeript  that  such  transcript  eontaina 
all  the  papers,  pleadingSi  etc.,  used  on  the  hearing  of  a  motioB 
to  release  certain  property  from  attachment  after  final  judgment 
in  the  lower  court,  and  thereafter  the  judge  and  deputy  clerk 
furnish  certificates  or  affidavits  that  other  papers  were  used  on 
the  hearing,  this  court  will  not  dismiss  the  appeal,  especially 
when  it  is  shown  that  the  missing  paper  was  a  part  of  the 
record  evidence  of  the  respondent*  a  certified  copy  should  have 
been  furnished  for  the  record  by  the  moving  par^.  (Coey  t.  Cleic- 
horn,  162.) 

Law  of  Case, 

24.  The  doctrine  of  "law  of  the  case"  extends  only  to  the  ques- 
tions presented  and  distinctly  passed  upon  on  the  former  appeaL 
(Hunter  v.  Porter,  86.) 

Review  of  Questions,  ^ 

25.  The  action  of  the  court  in  overruling  deftedant^s  demurrer 
to  a  complaint  cannot  be  reviewed  on  an  appeal  taken  by  the  plain- 
tiff.    {BsLvh  V.  Oliver,  3.) 

26.  Where  a  trial  has  been  had  entirely  upon  depodtiotts,  and  the 
trial  court  has  not  seen  and  heard  the  witnesses,  the  appellate  court 
is  in  as  favorable  position  for  judging  of  the  truthfulness  of  the 
witnesses  and  the  weight  of  the  evidence  as  the  trial  judge,  and 
will  consider  the  same  as  if  originally  heard  in  the  appellate  court. 
(Roby  V.  Roby,  139.) 

Reversal  of  Owuse. 

27.  Where  there  is  a  substantial  conflict  in  the  evidenee  on  the 
material  issues  involved,  the  verdict  of  the  jury  must  stand. 
(Watson  V.  Molden,  670.) 

28.  In  equity  cases  the  appellate  court  will  examine  the  evidenee 
with  a  view  to  sustain  the  trial  court  in  its  findings  and  judgment^ 
but  will  reverse  the  judgment  if  the  evidence  is  insufficient  to  sua- 
tain  it.     (Small  v.  Harrington,  499.) 

29.  Where  there  is  a  substuitial  conflict  in  the  evidence  the  ver- 
dict and  judgment  will  not  be  reversed.     (Spencer  ▼.  Morgan,  642.) 


Digitized  by  VjOOQIC 


IVOBX.  809 

APPEAL  AND  EBBOB  (Continued). 

30.  Where  there  ia  »  substantial  conflict  iff  the  oral  evidenoer 
the  judgment  of  the  court  below  will  not  be  disturbed.  (Deeds 
T.  Stephens,  332.) 

31.  When  there  is  a  substantial  ocmfliet  in  the  oral  evidence,  the 
Terdiet  of  the  jury  and  the  judgment  of  the  trial  court  will  not 
be  revened.  (Kendrick  State  Bank  t.  Northern  Pae.  By.  Co., 
4M.) 

32.  Where  there  is  a  substantial  conflict  in  the  evidence  on 
material  issues  InTolved,  this  oourt  will  not  reverse  the  trial  court 
either  in  law  or  equity  cases,  where  the  case  has  been  tried  on  oral 
evidence.     (Bobertson  t.  Moore,  115.) 

DUmiMal  of  Appeal, 

83.  Where  a  party  has  collected  a  judgment  in  his  favor,  and  by 
the  prosecution  of  an  appeal  from  such  judgment,  in  seeking  to  gain 
more,  therein  incurs  the  hazard  of  eventually  recoTering  less,  his 
appeal  should  be  dismissed.     (Bechtel  y.  EranSi  147.) 

34.  If,  howeveri  the  appeal  is  from  such  an  order  or  judgment 
that  the  appellant  could  in  no  event  recover  a  less  favorable  judg- 
ment and  that  he  Incurs  no  hazard  of  ever  obtaining  less  than  the 
amount  received  or  collected  by  him,  the  reason  for  the  rule 
and  his  appeal  should  be  allowed.     (Bechtel  v.  Evans,  147.) 

See  Continuancesi  2,  3;  Criminal  Law,  10. 


,  ABOTJMENT  OF  COUNSEL. 

( 

See  Criminal  Law,  fl,  7. 

ASSiaNMENT. 
See  Mortgages,  2,  3. 

ATTACHMENT. 

Attaobiixiit-oWhat  AmDAViT  ShoxjU)  Cohtaik. 

1.  An  aiBdavit  for  an  attachment  must  contain  an  allegation 
In  unequivocal  language  that  the  debt  sued  on  is  due  before  the 
writ  of  attachment  should  issue.     (Oatward  v.  Wheeler,  66.) 

Attachment — ^Monoir  to  Dissolve  Shouu)  be  Sustaihed— Bibolaiheb 

or   OwitEBSHIP   HOT    A    BAB   TO    A    FUTUBB    ClAIK   OV  OwNEBBEOP. 

2.  Where  it  is  shown  that  a  party  resides  upon  an  Indian  reser- 
vation in  the  state,  and  an  attachment  is  levied  upon  his  property 
situate  upon  such  reservation,  a  claim  that  he  is  not  a  resident 
of  the  state  must  fail.     (Coey  v.  Cleghom,  166.) 

3.  Where  It  is  shown  that  an  attachment  was  levied  upon  cer- 
tain personal  property  exempt  by  law  from  seiaure  under  an  at- 
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tachment  or  execution  proceeding,  and  at  the  time  the  levy  was 
made  the  attached  party  disclaimed  ownership,  thereafter  the  at- 
tachment ifl  discharged  on  motion  and  a  second  writ  of  attach- 
ment is  issued  and  levied  on  all  or  part  of  the  property  originally 
levied  upon,  and  at  the  second  levy  the  property  is  claimed  under 
the  exemption  laws  of  the  state.  Held,  that  under  the  facts  in 
the  case  his  first  disclaimer  did  not  waive  his  right  to  claim 
under  the  exemption  laws.     (Coey  v.  Cleghom,  166.) 

See  Appeal  and  Error,  14,  23. 

ATTORNEYS. 
See  Criminal  Law,  6,  7. 

ATTORNEY'S  FEES. 
See  Mechanic's  Lien,  4. 

BILL  OF  EXCEPTIONS. 
Bee  Appeal  and  Error,  21,  22. 

BOARD  OF  EQUALIZATION. 
See  Equalization. 

BOARD  OF  PRISON  COMMISSIONERS. 
See  Prisons. 

BONDS. 
See  Appeal  and  Error,  1-10;  Irrigation  and  Ditch  Companies. 

BOUNDARIES. 

CPOVEBITMENT  SUKVETS — MeANDEB  LiNES — BOUNDABY  LlNES — AOTIOV  TO 
QUIKT  TITLE. 

1.  Where  it  appears  from  the  notes  and  official  plat  founded 
thereon  that  all  the  lands  within  the  legal  subdivisions,  as  au- 
thorized to  be  laid  out  by  section  2395,  United  States  Statutes, 
have  been  returned  to  the  government  as  surveyed  and  the  re- 
mainder of  the  subdivision  is  shown  to  be  the  waters  of  a  naviga- 
ble stream,  and  the  government  issues  its  patent  to  a  settler  or 
purchaser  for  fractional  subdivisions  thereof  abutting  on  a  line 
which  purports  to  meander  such  stream,  the  meander  line  will  not 
be  the  true  boundary  line,  but  the  patentee  will  take  title  to  the 
etream.     (Johnson  v.  Hurst,  308.) 
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2.  Where  the  govemment  has  parted  with  a  larger  acreage  than 
it  has  received  pay  Iqi,  bj  a  patent  to  fractional  lots  abutting  on  a 
meandered  stream,  and  the  patentee  takes  possession,  under  his 
patent,  of  the  lands  between  the  meander  line  and  the  stream,  he 
is  entitled  to  be  protected  in  his  title  and  possession  as  against 
any  and  all  third  persons  who  do  not  claim  title  from  the  govern- 
ment.    (Johnson  v.  Hurst,  308.) 

3.  Id. — In  such  case  no  one  but  the  govemment  or  its  grantee 
can  be  heard  to  question  the  title  or  right  of  possession.  (Johnson 
V.  Hurst,  306.) 

BOUNTIES. 

1.  Under  the  provisions  of  section  6385,  Revised  Statutes,  it 
is  not  required  tiiat  a  fraudulent  bill  against  a  county  be  al> 
lowed  or  paid  before  a  conviction  can  be  had,  and  it  is  no  defense 
that  the  ears  of  the  animals  for  which  bounty  was  claimed  were 
spurious  and  easily  detected  by  the  board  of  commissioners.  In 
such  case  it  does  not  require  that  the  ears  be  genuine.  (State  v. 
Adams,  691.) 

2.  The  provisions  of  section  176(H>,  Revised  Statutes,  have  been 
superseded  by  act  approved  March  11,  1901,  as  to  the  animals 
named  in  the  latter  act.     (State  v.  Adams,  591.) 

3.  Under  the  provisions  of  an  act  approved  March  11,  1901 
fSixth  Sees.  Laws,  206),  one  may  swear  to  his  claim  against  the 
county  for  bounty  before  anyone  in  the  county  authorized  to  ad- 
minister oaths,  and  on  the  presentation  thereof  with  the  ears,  and 
whatever  part  of  the  pelt  that  the  board  of  county  commissioners 
may  require,  if  such  claim  is  valid,  the  board  is  authorized  to 
allow  it.     (State  v.  Adams,  691.) 

4.  The  fourth  section  of  &aid  act  approved  March  11th,  aupra, 
in  regard  to  the  making  of  false  affidavits,  was  not  intended  to, 
and  does  not,  supersede  the  provisions  of  said  section  6385,  but 
is  a  separate  and  distinjpt  erime  from  the  one  referred  to  in  that 
section.     (State  v.  Adams,  591.) 

5.  Under  the  provisions  of  section  6385,  when  a  false  or  fraudu- 
lent claim,  with  intent  to  defraud  the  county,  is  presented  to  the 
board  for  the  purpose  of  procuring  its  allowance,  the  crime  speci- 
fied in  said  section  is  consummated.     (State  v.  Adams,  591.) 

CANAL  COMPANY. 
See  Irrigation  and  Ditch  Companies. 

CERTIORARL 
See  Jury,  2. 
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CHAMBERS. 
See  Courts,  3. 

CHARACTER. 
See  Criminal  Law,  4. 

CHATTEL  MORTGAQEa 

Chattbl  Mobtoagb— Rkrewal. 

1.  Where  it  is  shown  that  a  chattel  mortgage  is  given  as  security 
for  a  debt  then  eadsting,  eyidenoed  1^  a  promissory  note  of  even 
date  therewith,  and  thereafter  a  new  note  and  chattel  mortgage 
are  given  to  cover  the  same  debt,  even  though  a  different  rate  of 
interest  is  provided  for  in  the  new  note,  and  an  additional  sum  for 
attorney's  fee  provided  for  therein,  held,  not  to  be  a  new  contract 
where  it  is  stated  in  the  mortgage  that  the  new  obligation  is  given 
for  the  purpose  of  renewal  of  th«  old.  (Vollmer  v.  Estate  of 
Jamse  W.  Reid,  IW.) 

CLAIMS  AND  DELIVERY. 

See  Replevin. 

COLOR  OF  TITLE. 

Color  of  title  exists  wherever  there  is  a  reasonable  doubt 
regarding  the  validity  of  an  apparent  title,  whether  such  doubt 
arises  from  the  oircumstanoes  under  which  the  land  is  hdd,  the 
identity  of  the  land  conveyed,  or  the  construction  of  the  instru- 
ment imder  which  the  party  in  possession  claims  his  title.  (John- 
son V.  Hursty  306.) 

COMMERCE. 

Internal  and  domestie  commerce  are  subject  to  the  taxing  and 
police  power  of  the  state.     (In  re  D.  C.  Abel,  288.) 

COMMISSIONERS. 
See  Appeal  and  Error,  1-5;  Counties;  Prisons. 

CONSTITUTIONAL  LAW. 

1.  Tlie  legislature  may  enact  a  law  relative  to  one  class  of  in- 
surance so  long  as  it  is  general  in  its  terms  as  to  that  particular 
class  of  business.     (Idaho  Mut.  etc.  Ins.  Co.  v.  Myer,  294.) 

2.  No  person  has  a  vested  right  in  any  particular  mode  of 
procedure  for  the  enforcement  or  defense  of  his  rights,  and  if 
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CONSTITUTIONAL  LAW  (Continued). 

before  trial  of  a  cause  a  new  law  as  to  procedure  is  enacted  and 
goes  into  effect,  it  will  from  that  time  govern  and  regulate  the  pro- 
ceedings, unless  the  statute  provides  to  the  contrary.  (Boise  Irr. 
etc.  Co.  V.  Stewart,  38.) 

3.  Tlie  law  of  evidence  is  a  part  of  the  remedy  and  is  within 
legislative  control.     (Boise  Irr.  etc.  Co.  v.  Stewart,  38.) 

See  Animals;  licenses;  Waters  and  Watercourses,  1. 

CONTINUANCBS. 

1.  It  ki  not  error  to  overrule  an  application  for  continuance 
when  it  is  not  sufficiently  made  to  appear  to  the  court  that  the 
«vidence  of  the  absent  witnesses  can  be  furnished  at  a  future  term 
of  the  court,  or  that  the  testimony  of  such  witnesses  is  material  to 
the  defendant  setting  out  in  the  affidavit  for  continuance  what 
defendant  expects  to  prove  by  such  absent  witnesses.  (State  v. 
fiooke,  388.) 

2.  The  action  of  the  trial  court  in  denying  the  motion  for  a 
oontinuance  will  not  be  reversed  unless  it  appears  tliat  the  court 
in  denying  such  motion  has  abused  its  discretion.  (Bichardson 
▼.  Rud4y,  161.) 

8.  An  applieation  for  the  continuance  of  a  cause  appeals  to  the 
flound  dismtion  of  the  trial  court,  and  his  ruling  thereon  will  not 
be  disturbed  by  this  eourt  unless  it  appears  that  there  has  been  an 
abuse  tfaareof.     (Bobertson  v.  Moore,  116.) 

CONTRACTS, 
CoN0TBucnoN  or  CoimuKzr. 

1.  Where  E.  dk  Co.  enter  into  a  written  contract  with  C.  ft  Son 
ft  Oa  to  complete  a  certain  grading  contract^  and  it  is  shown  that 
0.  ft  Son  ft  Co.  have  partially  completed  the  contract  before  as- 
signment to  £.  ft  Co.,  and  under  the  terms  of  the  original  con- 
tract of  C.  ft  Son  ft  Co.  with  another  that  ten  per  cent  of  the 
contract  price  shall  be  retained  until  the  final  completion  of  the 
worksy  Keld  that  the  words  "hereafter  accruing"  reserves  to  C.  ft 
Son  ft  Co.  the  ten  per  cent  earned  at  the  time  of  the  assignment 
of  the  contract.     (Ercanbrack  v.  Faris,  684.) 

OoifTRACT — Bailboad  Constbuction— -CoMPLAiirr — Demurrer — Es- 
timates— Classification— EvTDEwcB— Variance  Between  Al- 
legations AND  Proof— iNSTBtrcTiONs. 

2.  Complaint  states  a  cause  of  action.  (Lewis  v.  Utah  Con- 
struction Co.,  214.) 

3.  Where  the  parties  to  a  contract  testify  to  an  express  contract 
but  differ  as  to  the  amount  to  be  paid  or  the  contract  price  for 
the  services  rendered,  evidence  of  the  actual  cost  of  the  perform- 
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CONTRACTS  (Continued). 

ance  of  the  work  ia  properly  admitted  as  it  may  afford  some  rea- 
sonable ground  for  believing  that  the  contract  was  for  the  price 
nearest  the  cost.     (Lewis  v.  Utah  Construction  Co.,  214.) 

4.  Instructions  examined  and  held  to  properly  state  the  law  ap- 
plicable to  the  evidence  introduced  on  the  trial.  (Lewis  v.  Utah 
Construction  Co.,  214.) 

5.  The  question  of  whether  the  estimates  had  become  an  ac- 
count stated  was  left  to  the  jury  under  proper  instructions. 
(Lewis  ▼.  Utah  (instruction  Ca,  214.) 

See  Counties. 

CJORPORATIONS. 

Certificates  of  shares  of  stock  in  an  incorporated  canal  or 
ditch  company  are  personal  property  under  the  provisions  of  sec- 
tion 2611,  Revised  Statutes.     (Watson  v.  Molden,  670.) 

See  Fraud;  Fraudulent  C<»iveyances. 

CJOSTS. 

1.  A  successful  party  should  not  be  disallowed  fees  for  witnesses 
who  were  subpoenaed  and  attended  on  the  trial  for  the  reasdn  alone 
that  they  did  not  testify,  but  the  party  claiming  fees  for  such  wit- 
nesses should  be  required  to  make  a  satisfactory  showing  as  to  the 
reasons  for  their  attendance  and  causes  which  made  it  necessary 
for  them  to  testify.     (Bechtel  v.  Evans,  147.) 

2.  Record  in  this  case  examined  and  held  that  there  is  no  error 
in  the  order  of  the  trial  judge  taxing  costs.  (Bechtel  v.  Evans, 
147.) 

3.  Where  the  wife  appeals  in  good  faith  and  the  district  judge 
does  not  order  the  husband  to  pay  a  sufficient  sum  to  defray  the 
expenses  of  appeal,  and  it  appears  that  the  wife  has  not  sufficient 
property  or  means  for  that  purpose,  this  court  will  tax  any  de- 
ficiency against  the  husband  to  the  end  that  justice  may  be  done. 

(Rol^  ▼.  Roby,  139.) 

See  Justice  of  Peace;  Waters  and  Watercourses,  8-11. 

COTENANTS. 
See  Liens. 

COUNTERCLAIM. 
See  Setoff  and  Counterclaim. 
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COUNTIES. 
Board  of  Equalization. 

1.  The  county  board  of  equalization  is  a  constitutional  board 
exercising  powers  and  duties  separate  and  distinct  from  those 
exercised  by  the  board  of  county  commissioners.  (Feltham  y. 
Board  of  Commrs.,  182.) 

Road  Diatrioi  Contradt, 

2.  A  board  of  county  commissioners  has  neither  express  nor 
implied  power  to  accept  the  resignation  of  a  bidder  to  whom  they 
have  duly  and  regularly  awarded  a  contract  under  section  875, 
Kevised  Statutes  (Sess.  Laws  1899,  p.  129),  for  the  care,  keep- 
ing and  repair  of  the  roads  of  a  contract  road  district.  (Corker 
y.  Commissioners  of  Elmore  Co.,  255.) 

3.  It  is  to  the  interest  of  the  county  that  such  contracts  be  en- 
forced. On  the  other  hand,  it  is  against  the  interest  of  the  county 
for  contractors  to  be  released  and  relieved  from  their  obligations. 
(Corker  v.  Commissioners  of  Elmore  Co.,  255.) 

COUNTY  COMMISSIONERS. 
See  Appeal  and  Error,  1-6;  Counties. 

COURTS. 
Probate  Courts, 

1.  Under  the  provisions  of  section  21,  article  5  of  the  state  con* 
atitution,  probate  courts  are  made  courts  of  record,  and  are  given 
original  jurisdiction  in  all  matters  of  probate,  settlement  of 
estate,  of  deceased  persons,  and  appointment  of  guardians,  and 
their  orders  and  judgment  in  regard  to  those  matters,  cannot  be 
attacked  collaterally.     (Clark  v.  Rossier,  348.) 

2.  The  remedy  for  one  aggrieved  by  an  order  or  judgment  by  a 
probate  court  in  said  matters  is  in  said  court  by  proper  motion  or 
by  appeal.     (Clark  v.  Rossier,  348.) 

Judge  at  Chamhere, 

3.  A  judge  at  chambers  has  no  authority  to  hear  and  pass  upon 
%  demurrer.     (Price  v.  Qrice,  443.) 

CRIMINAL  LAW. 
Evidence  OeneraUy,^ 

1.  It  is  a  well-recognized  principle  of  criminal  jurisprudence 
that  proof  of  certain  facts  may  lead  irresistibly  to  the  presump- 
tion that  an  act  of  which  there  is  no  direct  proof  was  committed. 
(SUte  V.  Adams,  591.) 
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CBIBONAL  LAW  (Continued). 

2.  Where  it  iB  shown  that  certain  means  were  adopted  to  at- 
tain a  certain  end,  and  the  end  in  itself  was  attained,  a  completion 
ci  the  act  will  be  presumed.     (State  y.  Adams,  691.) 

8.  Where  all  the  evidence  in  the  case  is  consistent  with  de- 
fendant's innocence,  and  all  the  circumstances  shown  in  the  caae 
Are  explained  on  that  theory  and  appear  reasonable,  the  defendant 
«hould  be  acquitted.     (State  v.  Seymour,  009.) 

gvidenee  of  RepuiatUm, 

4.  On  the  direct  examination  of  a  witness  called  to  testify  to 
ithe  reputation  of  the  deceased  as  to  peaoe  and  quietude,  it  la  not 
proper,  otst  the  objection  of  the  defendant,  to  inquire  into  the 
relation  that  existed  between  the  witness  and  deceased.  (State  t. 
Crea,  88.) 

^ocompUce  Tmiimom^, 

6.  Before  a  party  charged  with  crime  can  be  convicted  upon 
the  testimony  of  accomplices,  there  must  be  corroboration  of  the 
evidence  of  such  witnesses.     (State  ▼.  Rooke,  388.) 

Staimnewis  of  ProMouHng  Attorney, 

6.  In  the  trial  of  criminal  cases  the  county  attorney  should 
not  be  permitted  to  use  language  in  his  argument  to  the  jury  cal- 
culated to  prejudice  their  minds  against  the  defendant.  (State 
V.  Harness,  18.) 

7.  Erroneous  statements  of  the  prosecuting  attorney  or  other 
counsel  on  behalf  of  the  prosecution  may  be  explained  by  the  party 
making  them.     (State  ▼.  Rooke,  888.) 

In9truetion9» 

8.  It  is  a  statutory  requirement  that  the  court  should  instruct 
the  jury  in  writing  on  all  the  material  issues  of  the  case,  if  the 
charge  is  a  felony,  but  if  he  fails  to  do  so,  in  order  to  predicate 
error,  counsel  must  request  the  charge  and  have  the  court's  refusal 
to  give  it,  otherwise  it  is  not  error.     (State  v.  Harness,  18.) 

9.  When  the  court  trying  the  case  fully  and  fairly  instructs  the 
jury  on  every  question  arising  on  the  trial,  it  is  not  error  to 
refuse  instructions  submitted  by  the  defendant  or  prosecution. 
(SUte  V.  Rooke,  888.) 

JSepoeaaive  Bentenoe, 

10.  Where  one  is  convicted  of  the  crime  of  rape  and  sentenced 
to  a  term  of  fourteen  years'  imprisonment,  and  the  case  is  re- 
versed on  questions  of  law  and  sent  back  for  a  new  trial,  this  court 
will  not  examine  the  evidence  to  ascertain  whether  the  sentence 
is  excessive.     (State  v.  Harness,  18.) 

See  Jury;  Witnesses, 
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CROSS-COMPLAINT. 
Bee  Pleftding,  6. 

DEEDS. 

1.  A  deed  absolute  on  its  face  cannot  be  delivered  to  tbe 
grantee  therein  named  to  be  by  him  held  in  escrow,  and  a  de- 
liver/ which  purports  to  be  such  will  operate  as  absolute  and 
freed  from  all  parol  conditions,  and  title  will  vest  at  once.  (Whit- 
ney V.  Dewey,  633.) 

2.  It  is  a  settled  principle  of  law  that  the  evidence  of  delivery 
of  a  deed  must  come  from  without  the  deed;  in  other  words,  a 
deed  does  not  upon  its  face  show  delivery,  and  therefore  parol 
evidence  is  admissible  to  show  such  fact.  (Whitney  v.  Dewey, 
033.) 

3.  Parol  evidence  ia  inadmissible  to  show  that  a  deed  delivered 
to  the  grantee  and  absolute  on  its  face  shall  take  effect  only 
upon  the  performance  of  some  condition  or  the  happening  of  some 
contingency  unexpressed  therein.     (Whitney  v.  Dewey,  633.) 

4.  Id. — In  such  case  the  vesting  of  title  is  determined  by  the 
legal  effect  of  the  terms  of  the  grant  and  cannot  be  controlled 
by  parol  evidence.     (Whitney  v.  Dewey,  633.) 

6.  A  grantor  cannot  by  warranty  deed,  absolute  on  its  face,  and 
free  from  conditions  or  restrictions,  convey  such  a  title  to  his 
grantee  as  will  enable  the  grantee  to  pass  a  good  title  to  a  specific 
corporation  and  at  the  same  time  attach  such  parol  conditions  to 
{he  deed  upon  its  delivery  as  to  preclude  the  grantee  from  trans- 
ferring an  equally  good  title  to  any  other  person  or  corporation. 
(Whitney  v.  Dewey,  633.) 

6.  Where  B.  executes  a  warranty  deed  free  from  any  condi- 
tions or  qualifications  as  to  the  vesting  of  title  and  delivers  it  to 
the  grantee,  W.,  accompanied  with  a  contemporaneous  parol  agree- 
ment to  the  effect  that  W.  shall  form  a  corporation  and  deed  the 
property  to  such  corporation  and  thereupon  pay  B.  $1,000  cash 
and  deliver  to  B.  $5,000  worth  of  first  mortgage  bonds  of  the  cor- 
poration secured  on  the  property  so  deeded,  and  the  deed  was 
placed  in  the  hands  of  the  grantee  to  facilitate  such  transaction; 
held,  that  the  delivery  was  absolute  and  title  vested  at  once  in  the 
grantee.     (Whitney  v.  Dewey,  633.) 

7.  Even  though  a  valid  delivery  of  a  deed  had  not  been  made 
at  the  time  of  its  execution,  still  the  grantor  may  thereafter 
ratify  the  wrongful  taking  of  the  deed  by  the  grantee  after  the 
grantor  has  acquired  complete  knowledge  of  the  facts  of  the  trans- 
action, and  thereby  perfect  the  title.     (Whitney  v.  Dewey,  633.) 

See  Husband  and  Wife;  Injunction,  10;  Vendor  and  Vendee. 
Idaho,  Vol.  10—52 


Digitized  by  VjOOQIC 


818  Index. 

DISMISSAL  AND  NONSUIT. 

1.  A  motion  for  nonsuit  Bhould  be  denied  unl«Bs  the  evidence 
wholly  fails  to  establish  a  right  of  recovery.  (Small  v.  Harrii^- 
ton,  499.) 

2.  Under  the  provisions  of  subdivision  5  of  section  4354  of  the 
Revised  Statutes,  it  is  error  for  the  court  to  grant  a  nonsuit  before 
the  plaintiff  has  introduced  his  evidence  or  offered  to  do  ao  and 
rested.     (Rauh  v.  Oliver,  3.) 

See  Mandamus. 

DISTRICT  ATTORNEY. 

See  Criminal  Law,  6,  7. 

DITCH   COMPANIES. 
See  Irrigation  and  Ditch  Companies. 

DIVORCE. 

1.  Where  the  wife  abandons  her  husband  and  home  in  the  state 
of  Idaho,  takes  up  her  residence  in  the  state  of  Oregon,  and  there- 
after procures  a  decree  of  divorce  on  service  by  publication,  forma 
a  new  community  by  another  marriage,  eight  years  and  more  af- 
ter abandoning  her  husband  returns  to  Idaho  and  by  an  action 
in  the  name  of  herself  and  husband  as  coplaintiff  with  her,  seeks 
to  obtain  her  interest  in  the  homestead  of  herself  and  former  hua- 
band,  heldy  that  after  forming  a  new  community  she  abandons 
all  claim  on  the  old  one  and  cannot  recover.  (Bedal  v.  Sake, 
270.) 

2.  One  who  voluntarily  leaves  this  jurisdiction  and  the  domi- 
cile and  community  property  located  in  this  state  and  obtains  a 
decree  of  divorce  in  another  jurisdiction,  cannot  maintain  an  in- 
dependent action  thereafter  in  this  jurisdiction  for  a  division  of 
the  community  property.     (Bedal  v.  Sake,  270.) 

3.  Where  the  husband  establishes  a  new  home  and  requests  hia 
wife  to  follow  him  to  the  new  domicile,  and  furnishes  her  the  means 
with  which  to  travel,  and  she  declines  to  take  up  her  residence  with 
him,  the  husband  is  not  thereby  guilty  of  deserting  his  wife. 
(Roby  V.  Roby,  139.) 

4.  A  wife  who  willfully  and  without  good  cause  refuses  to  follow 
her  husband  to  the  home  and  place  of  residence  selected  by  him 
cannot  obtain  a  decree  of  divorce  from  him  because  he  fails  to  pro* 
vide  for  her  during  the  period  of  her  refusal  to  reside  with  him« 
(Roby  V.  Roby,  139.) 
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DIVOBCE  (Continued). 

5.  Evidence  examined  and  ^eld. insufficient  to  entitle  the  plaintiff 
to  a  decree  of  divorce.     (Roby  v.  Roby,  139.) 

See  Costs,  3. 

DOMICILE. 
See  Divorce. 

ELECTION  OF  REMEDIES. 

Where  a  motion  is  made  to  compel  the  plaintiffs  to  elect  upon 
which  of  several  causes  of  action  or  counts  they  would  proceed  to 
trial,  it  was  not  error  for  the  court  to  reserve  its  decision  and 
thereafter  try  the  case  upon  the  theory  that  said  motion  had  been 
sustained  and  try  the  case  upon  the  first  and  third  causes  of  ac- 
tion stated  in  the  complaint.  (Lewis  v.  Utah  Construction  Co., 
214.) 

EQUALIZATION. 

See  Appeal  and  Error,  4-6;  Counties. 

EQUITY. 

1.  A  court  of  equity  will  not  relieve  a  party  where  he  has  had  a 
plain,  speedy  and  adequate  remedy  at  law,  which  by  his  own  negli- 
gence,  he  has  refused  to  avail  himself  of.     (Presley  y.  Dean,  375.) 

2.  Where  one  of  two  parties  must  lose,  that  loss  should  fall 
upon  the  one  whose  action  or  conduct  has  induced  or  made  possible 
such  loss.     (Pennypacker  v.  Latimer,  625.) 

3.  In  the  trial  of  equity  cases  the  court  is  not  confined  to  the 
strict  rules  prescribed  for  the  admission  of  evidence  in  law  cases. 
(Small  ▼.  Harrington,  499.) 

See  Appeal  and  Error,  28. 

ESTATES  OF  DECEDENTS. 
See  Executors  and  Administrators. 

ESTOPPEL. 
Bee  Municipal  Corporations,  1. 

EVIDENCE. 
Sandtoriiing. 

1.  The  admission  in  evidence  of  papers  irrelevant  to  the  record 
for  the   sole   purpose  of  creating  a  standard   of   comparison  of 
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EVIDENCE  (Continued). 

handwritiag  ghould  not  be  allowed  except  in  casee  where  the 
papen  are  conceded  to  be  genuine,  or  are  such  as  the  opposing 
party  is  estopped  to  deny  or  fall  within  some  equally  well  recog- 
oiMd  exception.     (State  t.   Seymour,   699.) 

Telephone  CommutUoationa, 

COKTBAOT  MADB  BT  TELEPHONE — SUBSTANTIAIf  CONnJCT  IIT  EVIDENCE. 

2.  Held,  in  this  case  that  there  is  not  a  substantial  conflict  in 
the  evidence  and  that  the  eyidence  is  not  sufBdent  to  sustain  the 
▼erdict.     (Wilson  v.  Vogeler,  699.) 

3.  A  conversation  between  respondent  and  one  G.  in  regard  to 
whether  the  latter  could  handle  certain  seed  at  a  certain  price, 
held  hearsay  and  incompetent.     (Wilson  v.  Vogeleri  G99.) 

Bejeeium  of  Bvidmoe—EarfnUee  Error. 

4.  Where  certain  material  evidence  is  rejected,  but  the  record 
shows  that  the  evidence  rejected  was  given  by  another  witnees.  the 
error  is  immaterial  and  not  prejudicial.  (Lewis  v.  Utah  Con- 
struction Co.,  214.) 

See  Constitutional  Law,  2,  3;  Criminal  Law;  Deeds;  Equity,  3;  Wit- 


EXCEPTIONS,  BILL  OF. 
See  Appeal  and  Error,  21,  22. 

EXECUTORS  AND  ADMINISTRATORS. 

Section  5470,  Revised  Statutes,  which  provides  that  "No 
holder  of  any  claim  against  an  estate  shall  maintain  any  action 
thereon,  unless  the  claim  is  first  presented  to  the  executor  or  ad- 
ministrator except  in  the  following  case:  An  action  may  be  brought 
by  any  holder  of  a  mortgage  or  lien  to  enforce  the  same  against 
the  property  of  the  estate  subject  thereto,  where  all  recourse 
against  any  other  property  of  the  estate  is  expressly  waived  in 
the  complaint, ''  does  not  constitute  any  bar  to  the  foreclosure  of 
a  mortgage  by  the  holder  thereof  against  the  estate  of  a  deceased 
person  although  the  claim  thereby  secured  has  been  duly  and 
regularly  presented  to  the  administrator  for  allowance.  (First 
Nat.  Bank  of  Hailey  v.  Glenn,  224.) 

See  Mortgages;  Probate  Courts. 

FENCES. 
See  Animals. 

FINDINGS. 
See  Judgments,  3-5. 


Digitized  by  VjOOQIC 


IKDBX.  8B1 


FRAUD. 

1.  Where  M.  states  to  W.  that  certain  things  pertaining  to  the 
sale  of  shares  of  stock  in  a  canal  company  are  true,  also  facts 
pertaining  to  the  sale  of  his  interests  in  certain  lands  are  true, 
and  is  informed  hy  W.  that  he  will  rely  upon  his  statements,  and 
purchases  such  shares  of  stock  and  the  interest  of  M.  in  the 
land  wholly  relying  upon  the  representations  of  M.,  and  such  state- 
ments are  afterward  found  to  be  false  and  resulted  in  inducing 
W.  to  purchase.  Held,  that  M.  must  respond  in  damages  for  his 
false  and  fraudulent  statements.     (Watson  v.  Milden,  570.) 

2.  Where  it  is  shown  that  W.  is  a  stranger  and  unaccustomed 
to  the  wants  and  needs  of  water  for  irrigation  of  desert  land,  and 
M.  is  a  real  estate  dealer  accustomed  to  the  necessity  and  amount 
of  water  per  acre  for  the  irrigation  of  land  that  he  possesses  in 
person  by  entry  under  the  desert  land  laws  of  the  United  States, 
W.  may  rely  upon  the  statements  made  by  M.,  especially  when 
he  informs  M.  of  his  want  of  knowledge  and  information  per- 
taining to  such  lands  and  stock.     (Watson  v.  Molden,  570.) 

FRAUDS,  STATUTE  OP. 
See  Specific  Performance. 

FRAUDULENT  CONVEYANCES. 

FBAJJDVtXm      CONVETAWOB — WANT      OF      CONSIDERATION — INTENT      TO 

Hinder,  Delay  or  Defraud  CREDrroRs — Notice  to  Corporation— 
Necessary  Parties  Defendant. 

1.  Where  K.  takes  a  deed  from  McA.  to  all  his  interest  in  a 
mining  claim,  which  is  all  the  property  McA.  has  in  this  stiite, 
for  a  consideration  of  one  dollar  and  "other  good  and  valuable 
consideration,"  which  latter  consideration  is  not  explained,  and  at 
the  time  of  such  transfer  K.  has  notice  that  his  grantor  is  heavllif 
indebted  in  this  state  and  has  ayoided  personal  service  of  process  and 
has  allowed  a  judgment  in  rem  entered  against  him  for  over  $50,000, 
and  has  been  trying  to  buy  up  such  claims  at  one-fifth  their  face 
value,  and  that  he  is  not  meeting  his  obligations  in  due  course  of 
business,  and  that  he  has  no  other  property  in  the  state  out  of 
which  such  indebtedness  can  be  made,  and  during  the  meanwhile 
K.  had  occupied  a  close  confidential  relation  with  McA.— under 
such  circumstances,  held,  that  K.  cannot  restrain  an  execution 
sale  of  such  property  to  pay  creditors  on  the  theory  that  he  is  an 
Innocent  purchaser  for  a  valuable  consideration.  (California  Cons. 
Min.  Co.  V.  Manley,  786.) 

2.  The  intent  with  which  a  transfer  in  fraud  of  creditors  is 
made  is  not  established  so  much  by  attempting  to  ascertain  tho 
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PBAUDULENT  CONVEYANCES  (Continued). 

(iciual  intent  in  the  mind  of  the  debtor,  but  rather  by  the  facts 
and  circumBtanoes  under  which  the  transfer  was  made  and  from 

,         which  the  law  imputes  a  fraudulent    motive.     (California  Cons. 

>         Min.  Co.  y.  Manley,  786.) 

I  8.  A  oonyeyanoe  made  for  a  mere  nominal  consideration  when 
attacked  as  fraudulent  will  be  subjected  to  the  same  rules  appli- 
cable to  voluntary  transfers.  (California  Cons.  Min.  Co.  v.  Man- 
ley,  786.) 

4.  Notice  to  a  person  who  was  the  promoter  in  the  organization 
of  a  corporation,  a  principal  incorporator  and  who  is  manager 
and  resident  director  is  such  notice  to  the  corporation  that  it 
cannot  avail  itself  of  the  protection  of  law  to  which  an  innocent 
purchaser  is  entitled.  (California  Cons.  Min.  Co.  v.  Manley,  786.) 
6.  Where  C.  Co.  seeks  to  restrain  an  execution  sale  on  the 
grounds  that  it  is  an  innocent  purchaser  for  a  valuable  consider- 
ation, and  K.  is  brought  in  as  a  defendant  and  files  a  cross-com- 
plaint to  set  aside  the  sale  to  C.  Co.  as  fraudulent,  the  fraudulent 
grantors  are  not  necessary  parties.  (California  Cons.  Min.  Co.  v. 
Manley,  786.) 

See  Animals. 

GRUBSTAKE   CONTRACT. 
See  Mines  and  Mining. 

GUARDIAN  AND  WARD. 

GiNEBAL   GUABDIAN — POWERS    AND    AUTHOBITT   TO    INCUB    EZPEITSK   IN 

Litigation   Over  Probate  or   Will— Jurisdiction   of   Probate 
Court  Pixwari  When  Once  Acquired. 

1.  The  probate  courts  of  this  state  have  jurisdiction  to  ap- 
point a  guardian  for  minors  domiciled  in  the  state,  and  after 
Having  made  such  appointment  the  courts  retain  jurisdiction  for 
all  purposes  in  connection  therewith  until  the  guardian's  ac- 
counts are  rendered  and  he  is  legally  discharged.  (In  re  Guardian- 
ship of  Arva  and  Elmer  Brady,  366.) 

2.  Where  a  testamentary  guardian  for  minor  children  is  named 
by  the  last  will  and  testament  of  a  decedent,  and  there  is  reason- 
able ground  to  believe  that  the  will  is  valid  and  legal,  a  general 
guardian  of  the  minors  is  justified  in  incurring  the  expenses  neces- 
sary in  resisting  a  contest  of  such  will,  even  though  he  should  fail 
to  establish  its  validity.  (In  re  Guardianship  of  Arva  and  Elmer 
Brady,  366.) 

3.  In  a  petition  for  the  settlement  and  allowance  of  a  guard- 
ian's account,  it  is  not  necessary  to  allege  the  steps  talcen  in  pro- 
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GUABDIAN  AND  WARD  (Contimied). 

curing  his  appointment,  since  probate  courts  are,  in  such  mat- 
ters, courts  of  general  jurisdiction,  and  every  intendment  is  in 
favor  of  the  regularity  of  their  judgments  and  orders.  {Clark  v. 
Rossier,  ante,  p.  348,  78  Pac.  368,  approved  and  foUowed.)  (In  re 
Guardianship  of  Arva  and  Elmer  Brady,  366.). 

HABEAS  CORPUS. 

Habeas  Corpus — Dischaboe  of  Pbisoneb — Fiutto  Information— 
Loss  of  Complaint — ^Pbess  of  Business — Preliminary  Exami- 
nation. 

1.  Under  the  provisions  of  section  8112,  Revised  Statutes,  the 
court,  unless  good  cause  to  the  contrary  is  shown,  must  order 
the  prosecution  dismissed  when  a  person  has  been  held  to  answer 
for  a  public  offense  where  an  indictment  or  information  is  not  found 
or  filed  against  him  at  the  next  term  of  said  court  at  which  term 
he  is  held  to  answer.     (In  re  Shirley  Jay,  540,  642.) 

2.  That  the  complaint  filed  with  the  committing  magistrate  had 
been  lost  and  the  information  of  the  loss  not  conununicated  to 
the  prosecuting  attorney  until  about  two  weeks  before  the  begin- 
ning of  the  term  of  court,  and  press  of  business  on  the  part  of 
the  prosecuting  attorney  is  not  a  "good  cause  to  the  contrary" 
within  the  meaning  of  that  term  as  used  in  said  section.  (In  re 
Shirley  Jay,  640,  642.) 

Pbeuminart  Examination — ^Holding  Prisoner  Without  Reasonable 
OB  Pbobable  Cause  cannot  be  Inqxtibed  into  on  Habeas  Cob- 
pus  Afteb  Conviction — Rkvebsible  on  Appeal. 

3.  Where  a  prisoner  has  been  convicted  in  a  court  of  competent 
criminal  jurisdiction,  and  by  such  court  committed  to  the  state 
penitentiary,  it'  is  too  late  for  the  prisoner,  on  application  for 
discharge  on  haheaa  eorpv8,  to  raise  the  question  that  the  evi- 
dence produced  against  him  at  the  preliminary  examination  did 
not  show  the  commission  by  him  of  any  offense,  and  that  he  was 
<K>mmitted  without  reasonable  or  probable  cause.  ( In  re  Knudtson, 
^76.) 

4.  The  supreme  court  is  a  court  of  original  jurisdiction  on 
applications  for  kdbeaa  corpus^  and  in  the  exercise  of  that  juris- 
diction cannot  review  as  upon  appeal  questions  which  were 
properly  presentable  to  the  trial  court  upon  arraignment  or  sub- 
sequent thereto.     (In  re  Knudtson,  676.) 

HANDWRITTNG. 
See  Evidence,  1. 
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HERDING. 
See  Animals. 

HIOETWAYS. 
See  Countiea. 

HOMESTEADS. 

GONVSTAHOB  BT  MAKIITTD  WOMEN— SalB  OF  HOia»TBAI>— OONBTBUCTIOH 

OF  Statutes. 

1.  Where  W.  and  W.,  husband  and  wife,  enter  into  an  oral  con- 
tract for  the  sale  of  their  homestead,  and  the  purchaser  takes 
possession  thereof,  and  pays  the  purchase  price  and  makes  valuable 
improvements  thereon,  all  of  which  are  done  with  the  full  knowl- 
edge and  consent  of  the  wife,  the  purchaser  is  entitled  to  a  decree 
requiring  them  to  convey  said  premises  to  him.  (Orice  v.  Wood- 
worth,  469.) 

2.  The  provisions  of  sections  2021,  2022»  3040  and  3041  of  the 
Revised  Statutes  were  enacted  for  the  purpose  of  protecting  tho 
homesteads  and  other  rights  of  married  persons,  particularly  the 
wives,  and  were  not  intended  to  operate  as  a  shield  to  relieve 
against  a  fraudulent  transaction  on  their  part.  (Once  v.  Wood- 
worth,  469.) 

3.  Sections  3040  and  3041,  Revised  Statutes,  are  in  their  nature 
rules  of  evidence  and  are  subject  to  the  same  legal  principles  as 
are  conveyances  falling  under  the  statute  of  frauds  and  the  rules 
of  equitable  estoppel  and  waiver.     (Grice  v.  Woodworth,  469.) 

HOMICIDE. 

1.  Where  the  defendant  seeks  to  show  the  superior  physical 
strength  of  the  deceased  when  compared  with  his  own,  the  evidence 
should  be  confined  to  the  strength  of  each  at  the  time  of  the  homi- 
cide.    (State  V.  Grea,  88.) 

2.  It  was  error  to  reject  evidence  tending  to  show  that  the  de- 
fendant was  behind  the  bar  in  a  saloon  and  could  not  retreat  out  of 
reach  of  the  deceased  to  escape  his  attack.     (State  v.  Crea,  88.) 

3.  It  was  error  to  instruct  the  jury  that  "if  the  evidence  shows 
an  unlawful  killing,  then  in  order  for  such  unlawful  killing  to  be 
manslaughter  and  not  murder,  there  must  have  been  shown  by  the 
evidence  to  have  been  a  serious  and  highly  provoking  injury  in- 
flicted upon  the  person  killing,  ....  or  an  attempt  by  the  person 
killed  to  commit  a  serious  injury  on  the  person  killing,"  as  the 
language  there  used  under  the  provisions  of  section  6570,  Revised 
Statutes,    would  be    justifiable    homicide  and  not    manslaughter. 

(State  V.  Crea,  88.) 
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HUSBAND  AND  WIFE. 

Wife's  Sepabatb  Pbofkbtt— Salb  of  Separate  Pbopebtt— Becoveet 
or  PuROHASB  Pbicb. 

1.  Where  the  wife  sells  her  separate  property  without  joiniiig 
her  husband  in  an  instrument  in  writing  oonveyiug  the  same, 
as  provided  by  section  2498,  Revised  Statutes,  and  the  purchaser 
receives,  uses  and  oonsumes  the  propeHy  and  is  thereafter  sued 
for  the  purchase  price,  he  is  estopped  from  interposing  the  de- 
fense that  the  contract  of  sale  was  not  entered  into  in  the  man- 
ner pointed  out  by  the  statute.  (Karlson  v.  Hanson  etc.  Co., 
Ml.) 

2.  Section  2498,  Revised  Statutes,  was  enacted  primarily  for 
Che  protection  of  the  wife  against  fraud  and  duress,  and  was  not 
intended  as  a  shield  for  the  defense  of  those  who  would  cheat  and 
swindle  her.     (Karlson  v.  Hanson  etc.  Co.,  361.) 

See  Acknowledgments;  Costs,  3;  Witnesses,  4. 

INDICTMENT  AND  INFORMATION. 

1.  Where  the  oomplaint  filed  by  the  committing  magistrate  has 
been  lost,  it  is  not  necessary  to  hold  another  preliminary  exam- 
ination before  an  information  can  be  legally  filed,  and  especially 
is  that  true  where  the  defendant  waived  a  preliminaiy  examina- 
tion.    (In  re  Shirley  Jay,  540.) 

2.  Under  our  systemr  of  prosecutions  upon  information,  a  pros- 
ecuting attorney  has  no  right  to  file  an  information  against  any- 
one where  the  depositions  taken  at  the  preliminary  examination 
fail  to  disclose  any  reasonable  or  probable  cause  for  believing 
the  defendant  guilty  of  an  offense,  unless  the  defendant  has 
waived  examination.     (In  re  Knudtson,  676.) 

8.  Under  the  provisions  of  section  2,  Fifth  Session  Laws,  1889, 
page  126,  requiring  the  prosecuting  attorney  to  indorse  on  the  in- 
formation the  names  of  all  witnesses  known  to  him  at  the  time  of 
flling  the  same,  and  it  is  sought  to  have  the  names  of  other  wit- 
nesses indorsed  on  the  information  after  the  same  has  been  filed, 
the  court  must  be  satisfied  that  the  names  of  such  witnesses  were 
not  known  to  the  prosecuting  attorney  at  the  time  the  information 
was  filed  before  such  names  are  allowed  to  be  indorsed  thereon. 
(State  V.  Crea,  88.) 

4.  Names  of  witnesses  may  be  indorsed  on  the  information  at 
the  beginning  of  the  trial  when  it  satisfactorily  appears  to  the  court 
that  the  prosecuting  officer  could  not  reasonably  have  asked  such 
permission  at  an  earlier  time.     (State  v.  Rooke,  388.) 

6.  Under  the  provisions  of  section  7855,  Revised  Statutes,  a 
failure  by  the  clerk  to   read  the   indictment  or   information  and 
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INDICTMENT  AND  INFOBMATION   (Continued). 

Btat€  the  plea  of  the  defendant  to  the  jury  ia  reveraible  error. 
(State  ▼.  Crea,  88.) 

See  Habeas  Corpus;  Larceny,  1,  2. 

INFANTS. 
See  Guardian  and  Ward 

INFORMATION. 
See  Indictment  and  Information* 

INJUNCTION. 

1.  A  large  discretion  is  vested  in  the  trial  court  in  the  granting 
of  temporary  injunctions  to  hold  property  in  8tatu  qvo  pending  the 
determination  of  the  action,  and  its  exercise  will  not  be  reversed 
on  appeal  unless  a  clear  abuse  is  shown.     (Shields  y.  Johnson,  454.) 

2.  The  statute  (Rev.  Stats.,  sec.  4288)  authorizing  the  issuance 
of  injunctions  is  liberally  construed  by  the  courts.  (Shields  ▼. 
Johnson,  454.) 

3.  Where  the  principal  allegations  in  a  verifled  complaint  are 
made  on  information  and  belief,  and  the  sources  of  information 
and  basis  of  belief  are  not  stated  in  the  complaint  but  are  stated 
in  an  affidavit  filed  in  the  case,  an  injunction  may  be  granted 

thereon  if  the  facts  warrant  it.     (Price  v.  Grioe,  443.) 

4.  Where  a  restraining  order  is  granted  holding  the  matter  in 
^iatu  quo  until  a  hearing  thereon  is  had,  and  the  hearing  is  had 
and  the  restraining  order  is  continued  in  force  upon  condition 
that  the  plaintiff  give  a  proper  undertaking  in  a  certain  sum 
named,  the  action  of  the  judge  will  not  be  reversed,  for  the  reason 
that  no  undertaking  was  required  prior  to  the  hearing.  It  is 
^error  to  grant  a  temporary  injunction  without  requiring  a  proper 
undertaking.     (Price  v.  Grice,  443.) 

6.  Under  the  provisions  of  section  4288,  Revised  Statutes,  where 
the  facts  are  in  dispute,  the  granting  or  dissolving  of  an  injunc- 
tion is  within  the  sound  discretion  of  the  court.  (Price  v.  Grioe, 
443.) 

6.  The  right  to  a  preliminary  injunction  is  generally  addressed 
to  the  sound  discretion  of  the  court  to  be  exercised  according  to 
-the  circumstances  of  each  case.     (Prioe  v.  Grice,  443.) 

7.  Where  the  application  for  dissolving  a  preliminary  injunc- 
tion is  heard  upon  the  complaint  and  answer,  it  was  not  error  for 
the  judge  to  permit  the  plaintiff  at  the  hearing  to  file  an  affidavit 
•showing  the  sources  of  information  and  basis  of  heUei  of  the  al- 
legations of  the  complaint  which  were  stated  therein  on  informa- 
tion and  belief.     (Price  v.  Grioe,  443.) 
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INJUNCTION  (Continued). 

8.  Upon  a  proper  showing  an  injunction  may  issue  to  tempor- 
arily restrain  an  act  which  will  result  in  great  damage  to  the 
plaintiff  although  the  injury  is  not  irreparable  and  notwithstand- 
ing the  plaintiff  may  have  other  remedies,  following  Staples  v, 
Roni,  7  Idaho,  618,  65  Pac.  67.     (Price  v.  Qrice,  443.) 

9.  Judgment  held  sufficiently  certain  to  warrant  the  issuance  of 
an  injunction.     (Wilspn  v.  Eagleson,  767.) 

10.  Where  M.  sells  a  tract  of  land  to  W.  and  others,  and  places 
a  deed  therefor  in  escrow  and  upon  payment  of  the  balance  due 
on  the  escrow,  M.  refuses  to  surrender  possession  of  the  prem- 
ises, the  grantees  are  not  thereby  entitled  to  an  injunction  re- 
straining M.  from  drawing  the  purchase  money  from  the  bank  hold- 
ing the  escrow  until  the  termination  of  an  action  for  damages 
for  unlawfully  holding  possession.     (Williamson  v.  Moore,  749.) 

11.  Courts  of  equity  should  hesitate  before  granting  injunctions 
to  restrain  trespass  committed  under  color  of  title  or  right. 
(Shields  ▼.  Johnson,  454.) 

12.  When  the  adverse  party  moves  to  dissolve  a  temporary  in- 
junction upon  the  papers  on  which  it  was  granted,  no  notice  is 
required  to  be  given  to  the  party  who  obtained  the  injunction. 
Thaver  v.  Bellamy,  9  Idaho,  1,  71  Pac.  544,  approved  and  followed. 
(Meyer  v.  First  Nat.  Bank  of  Coeur  D'Alene,  175.) 

13.  That  portion  of  section  5242,  United  States  Statutes  (C:k>mp. 
Stats.  1901,  voL  8),  which  provides  that  "No  attachment,  in- 
junction, or  execution    shall  be   issued   against  such   association 

(national  bank)  or  its  property  before  final  judgment  in  any  suit, 
action  or  proceeding  in  any  state,  county  or  mimicipal  court,"  is 
a  complete  bar  to  the  issuance  of  any  such  writ  or  order  from  a 
state  court  against  a  national  banking  association.  (Meyer  v. 
First  Nat.  Bank  of  Coeur  D'Alene,  175.) 

14.  Complaint  and  affidavits  examined  and  held  sufficient  to 
authorize  issuance  of  injunction  against  all  defendants  except  one 
named  as  a  national  bank.  (Meyer  v.  First  Nat.  Bank  of  Coeur 
D'Alene,  175.) 

See  Irrigation  and  Ditch  Companies,  3. 

INSTRUCTIONS. 
See  Criminal  Law,  7,  8. 

INSURANCE. 
See  Constitutional  Law,  1. 

INTEREST. 
See  Usury. 
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INTERSTATE  COMMERCE. 
See  Commerce;  Licenses. 

INTOXICATING  LIQUORS. 
See  Municipal  Corporations,  3-6. 

IRRIGATION  AND  DITCH  COMPANIER 
In  Oeneral. 

1.  A  canal  or  ditch  company,  corporation  or  person  owning  and 
operating  a  canal  or  ditch  in  this  state,  may  require  the  claimants 
of  water  from  such  canal  or  ditch  to  pay  or  secure  to  be  paid  in 
advance  before  such  canal  or  ditch  company,  corporation  or  per- 
son owning  or  operating  such  ditch  or  canal  can  be  required  to 
furnish  any  water  from  such  ditch  or  canal  to  any  of  the  users 
thereof  for  any  purpose.  (Seas.  Laws  1899,  p.  382,  sec.  19.) 
(Shelby  v.  Farmers'  Co-operative  Co.,  723.) 

2.  If  such  canal  or  ditch  company  or  person  fails  to  require 
such  payment  or  security  therefor,  and  does  furnish  any  of  the 
users  of  the  waters  of  such  canal  or  ditch  with  water  for  any 
purpose,  the  remedy  is  by  suit  at  law  to  enforce  such  payment 
and  not  by  rule  or  regulation  refusing  to  furnish  water  until 
such  arrearages  are  paid.  (Rev.  Stats.  1887,  sec.  3203.)  (Shelby 
V.  Farmers'  Co-operative  Ditch  Co.,  723.) 

3.  A  complaint  in  an  action  to  restrain  the  maintenance  of  a 
checkgate  in  a  community  irrigating  ditch  or  lateral  that  al- 
leges the  ownership  or  possession,  use  and  cultivation  of  land^ 
under  such  ditch  or  lateral;  that  such  ditch  or  lateral  is  their 
only  means  of  water  supply;  that  the  maintenance  of  check- 
gates  conflict  with  the  legal  rights  of  plaintiff  and  is  unlawful — 
is  not  demurrable.     (Wilson  v.  Eagleson,  755.) 

Bimd9 — Map9  and  Plana, 

4.  Where  an  irrigation  district  has  been  regularly  organized, 
and  has  had  surveys,  maps,  plans  and  estimates  made  in  accord- 
ance with  the  requirements  of  section  15  of  the  irrigation  act 
(Sess.  Laws  1903,  p.  166),  and  a  bond  issue  has  been  made,  and 
the  money  raised  thereon  is  not  sufficient  for  the  completion 
of  the  works  planned,  it  is  unnecessary  to  make  a  new  survey 
and  additional  maps  and  plans  as  a  prerequisite  to  the  ordering 
and  holding  another  election  authorizing  a  further  bond  issue 
for  completion  of  the  works.     (Pioneer  Irr.  Dist.  v.  Campbell,  159.) 

See  Corporations;  Fraud. 

JUDGES. 
See  Courts;  Justices  of  Peace. 
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JUDGMENTS. 
ConoluHveneas— Privies. 

1.  A  judgmoit  is  conclusive,  not  only  upon  those  who  were 
parties  to  the  action,  but  also  upon  all  persons  who  are  in  priv- 
ity with  them.     (Schuler  v.  Ford,  739.) 

2.  A  party  in  possession  of  land  under  contract  to  purchase  is 
not  in  privity  with  the  party  who  contracted  to  sell  in  the  sense 
that  he  will  be  bound  by  the  judgment  affecting  such  property 
where  the  action  was  commenced  subsequent  to  the  entering  into 
such  contract.     (Schuler  v.  Ford,  739.) 

FindingB. 

3.  A  judgment  will  not  be  reversed  on  the  grounds  alone  that 
the  findings  on  which  it  rests  refer  to  maps  and  plats  on  file  in 
Che  case  for  a  complete  and  definite  description  of  the  property 
involved  in  the  litigation,  but  when  capable  of  being  made  cer- 
tain by  such  reference  will  be  sustained.     (Murry  v.  Nixon,  606.) 

4.  Beld,  further,  that  the  practice  of  referring  in  findings  and 
judgments  to  extraneous  matters  for  description  or  other  essen- 
tial matter  is  not  the  commendable  practice  and  should  be  dis- 
couraged.    (Murry  v.  Nixon,  608.) 

6.  Where  the  court  omits  to  find  on  all  of  the  material  issues, 
the  judgment  must  be  reversed.     (Standley  v.  Flint,  629.) 

JURISDICTION. 
See  Justice  of  Peace;  Venue. 

JURY. 

1.  Where  no  appeal  has  been  taken  from  an  order  of  the  board 
of  county  commissioners  in  selecting  and  listing  names  of  persons- 
to  serve  for  the  year  as  jurors  under  sections  3947  and  3948,  Re- 
vised Statutes,  and  no  direct  attack  has  been  made  on  grounds  of 
fraud  in  the  selection,  the  district  court  is  without  jurisdiction  to 
quash  a  panel  and  discharge  a  jury  on  motion  of  the  prosecuting 
attorney  of  the  county  where  such  motion  is  not  made  in  any  case 
pending  and  no  litigant  is  complaining,  and  neither  the  commis- 
sioners nor  the  county  represented  by  them  are  made  parties  to 
the  proceeding.     (Heitman  v,  Morgan,  562.) 

2.  For  the  correction  of  the  improper  exercise  of  such  excessive 
Jurisdiction,  the  writ  of  oerticrarif  and  not  mandamus,  affords 
the  proper  relief.     (Heitman  v.  Morgan,  562.) 

3.  Where  it  is  shown  that  a  letter  had  been  given  to  a  juror 
during  the  trial  or  before  a  verdict  had  been  returned  and  the 
court  was  ignorant  of  such  fact,  and  it  is  further  shown  that 
on  the  hearing  of  the  motion  for  a  new  trial  the  attention  of  the 
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JURY  (Continued). 

court  is  not  called  to  such  fact,  it  cannot  be  urged  in  this  eomrt 
as  a  ground  for  new  trial.     (State  v.  Itooke,  388.) 

4.  The  court  may,  in  its  sound  discretion,  permit  the  prosecuting 
attorney  to  exercise  his  right  of  peremptory  challenge  of  a  juror 
at  any  time  previous  to  the  time  the  jury  is  sworn  to  try  the  case, 
the  object  and  purpose  being  to  secure  a  fair  and  impartial  jury. 
(State  V.  Crea,  88.) 

6.  Under  the  provisions  of  section  7902  of  the  Revised  Statutes 
it  is  error  to  permit,  over  the  objection  of  the  defendant,  the  jury 
to  take  to  their  juryroom  any  exhibits  except  such  papers  as  are 
specified  in  said  section.     (State  y.  Crea,  88.) 

See  Mechanic's  Lien. 

JUSTICES  OF  PEACE. 

Venue-^wri8dieiUm—Co9i8. 

1.  Where  a  defendant  on  being  granted  a  change  of  venue  re- 
fuses to  pay  the  costs  of  making  a  transcript  of  the  justice's 
docket,  provided  by  subdivision  1  of  section  4643,  Revised  Statutes, 
it  is  the  duty  of  the  justice  of  the  peace  to  proceed  and  try  the 
case.     (Presley  v.  Dean,  375.) 

2.  Where  a  defendant  has  obtained  a  change  of  venue,  conditioned 
upon  payment  of  the  costs  of  a  transcript  of  the  docket,  and 
fails  to  pay  such  costs,  the  oral  notice  of  the  justice  to  the 
atlx)rney  of  the  defendant  that  he  will  proceed  and  try  the  case 
at  a  certain  time  is  sufHcicnt.     (Presley  v.  Dean,  375.) 

3.  Where  a  justice  of  the  peace  has  obtained  jurisdiction  of  the 
person  of  the  defendant,  his  jurisdiction  continues  until  the  action 
is  legally  disposed  of.     (Presley  ▼.  Dean,  375.) 

4.  Under  the  facts  of  this  case,  it  was  the  duty  of  the  justice  of 
the  peace  to  proceed  and  try  the  case  when  the  defendant  refused 
to  pay  the  costs  of  the  transcript  required  for  a  change  of  venue. 
(Presley  v.  Dean,  375.) 

Service  of  Summons  Outside  County — Juriediction. 

5.  Under  subdivision  4  of  section  4726,  Revised  Statutes,  the 
objection  that  the  action  has  been  commenced  in  the  wrong  coimty 
may  raise  not  only  a  question  of  law,  but  one  of  fact  and  entitle 
the  defendant  to  a  judgment  of  nonsuit  after  the  evidence  is  in, 
although  he  does  not  defend  against  the  action  on  its  merits. 
(Purdum  v.  Neil,  263.) 

6.  Where  a  defendant  appears  in  a  justice's  court  and  makes 
and  files  his  objections  to  the  jurisdiction  on  the  grounds  that  he 
resides  and  was  served  in  another  county,  and  that  the  contract 
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■ued  on  wbs  not  in  writing  and  was  not  to  be  performed  in  the- 
ooiinty  where  the  action  was  commenced,  and  at  the  same  time  file» 
his  affidavit  raising  those  issues  and  they  are  denied  by  the 
plaintiff's  counter-affidavit  and  facts  showing  jurisdiction  are  set 
up  in  the  oounter-affidavit,  the  objections  are  properly  overruled 
and  the  evidence  should  be  heard.     (Piirdum  v.  Neil,  263.) 

7.  If  upon  the  trial  it  appears  that  the  court  has  no  jurisdic- 
tion of  the  person  of  the  defendant,  and  of  the  contract  sued  on 
and  objection  be  made  on  that  ground,  a  nonsuit  should  be 
granted  imder  section  4726,  Revised  Statutes.  (Purdum  y.  Keil, 
263.) 

See  Appeal  and  Error,  7-10. 

LABORER'S  LIEN. 
See  Meehanic's  lien. 

LANDLORD  AND  TENANT. 

NoncB  TO  Pat  Rbnt  or  Surreitoeb  Possessioit — Oraoir  to  TbsmuX' 
▲ii:  Lease — Uniawful  Detahter — ^Defenses  nc  Unxawful  De- 
tainer— COXTWTERCLAIM — CbOSS -COMPLAINT — ^WHBN  EaCH  AVAIL- 
ABLE— Breach  of  Covenant  bt  Lessor — Iiiplied  Covenant  of 
Fitness  of  P^mises. 

1.  A  notice  by  the  landlord  to  his  tenant  under  sections  6003 
and  6094,  Revised  Statutes,  requiring  him  to  pay  rent  due  or  sur- 
render possession,  describing  the  premises  and  naming  the  amount 
due,  is  a  substantial  compliance  with  the  statute  and  is  held  suffi- 
cient.    (Hunter  v.  Porter,  72.) 

2.  Where  the  lessor  by  the  terms  of  a  lease  reserves  to  himself 
an  option  to  terminate  the  lease  upon  service  of  a  thirty  days' 
notice  after  breach  by  the  tenant  of  some  covenant  thereof,  he  is 
not  thereby  precluded  from  pursuing  his  remedy  under  section  6003, 
Revised  Statutes,  in  case  the  tenant  fails  to  pay  rent  when  due. 
(Hunter  v.  Porter,  72.) 

8.  The  servioe  of  notice  and  commencement  of  action  under  sec- 
tions 5093  and  5106,  Revised  Statutes,  for  failure  to  pay  rent 
when  due,  does  not  primarily  terminate  or  forfeit  the  lease,  but 
a  payment  of  the  rent  together  with  interest,  damages  found 
and  costs  at  any  time  within  five  days  after  judgment  keeps 
the  lease  alive  and  saves  it  from  forfeiture.  (Hunter  v.  Porter, 
72.) 

4.  Chapter  4  of  title  3  of  the  Code  of  Civil  Procedure,  Revised 
Statutes  of  1887,  provides  a  "Summary  Proceeding  for  Obtaining 
Possession  of  Real  Property,"  and  an  action  prosecuted  thereunder 
by  the  landlord  for  an  unlawful  detainer  by  the  tenant  is  not  sub> 
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Ject  to  ooimterclaim  or  cross-oomplaint  the  same  as  ordinarf  ae- 
tiona.     (Hunter  v.  Porter,  72.) 

5.  In  an  action  for  unlawful  detainer  a  claim  for  unliquidated 
damages  arising  out  of  a  breach  of  a  covenant  made  by  the  lessor 
is  not  a  proper  matter  for  counterclaim  or  cross-action  under  sec- 
tions 4184  and  4188,  Revised  Statutes.     (Hunter  v.  Porter,  72.) 

6.  Where  an  agreement  of  lease  refers  to  the  premises  demised 
as  a  "Ck)ld  Storage  Building"  not  merely  as  a  description  of  the 
situs  but  as  a  designation  of  its  character,  and  contains  a  stipu- 
lation restricting  its  use  to  such  articles  as  are  ordinarily  required 
to  be  stored  for  preservation,  in  saoh  a  place  as  is  commonly 
known  and  designated  as  a  "Gold  Storage  Building,"  an  implied 
warranty  of  fitness  for  such  use  and  purpose  will  arise  therefrom. 
(Hunter  v.  Porter,  72.) 

ICABE — ^Leoal  Titlb  TO  LIVESTOCK — Sale  bt  Iassob— AooouNTiira — 
Temfosabt   Restraining   Obdeb— Alusqations  oh    Infobmation 

AND  BELDET—UNDEBTAKINO  — ^DEMXTBBEB^-AimDAVIT  — PBACTICE — 

Remedy  at  Law— Pabtnebsuip. 

7.  Where  B.  and  B.  lease  certain  real  estate  and  personal  prop- 
erty consisting  of  livestock  and  farming  implements  to  G.  for 
a  term  of  five  years,  on  condition  that  they  shall  receive  one-half 
of  the  grain  raised  on  said  premises  over  and  above  the  amount 
required  to  feed  such  livestock,  and  one-half  of  the  increase  and 
growth  of  such  livestock  or  one-half  of  the  price  for  which  the 
same  may  be  sold,  the  lessors  are  entitled  to  an  accounting  from 
the  lessee  each  year  for  their  half  of  the  surplus  grain,  and  are 
entitled  to  an  accounting  for  one-half  of  the  proceeds  of  sales  of 
livestock.     (Price  v.  Grioe,  443.) 

8.  Where  a  lease  for  a  term  of  five  years  provides  for  the  sale 
of  the  increase  of  certain  livestock,  one-half  of  the  amount  re- 
ceived therefor  to  go  to  the  lessors  and  one-half  to  the  lessee, 
Che  lessors  are  entitled  to  receive  their  one-half  thereof  whenever 
such  livestock  is  sold.     (Price  v.  Grice,  443.) 

9.  Where  B.  and  B.,  who  are  mother  and  son,  each  owned  cer- 
tain real  estate  and  personal  property  consisting  of  livestock  and 
farming  implements,  joined  in  a  lease  to  G.  leasing  to  him  such 
real  estate  and  personal  property,  B.  and  B.  are  not  necessarily 
partners,  and  under  the  provisions  of  the  lease  involved  in  this 
action,  B.  had  a  right  to  sell  and  dispose  of  the  property  belonging 
to  him  included  in  said  lease  and  such  purchaser  would  be  entitled 
to  all  of  the  rights  that  said  B.  had  under  the  terms  of  said 
lease.     (Price  v.  Grice,  443.) 

Zjbssob — ^Lessee — Covenant  Aoainst  Subleasing — ^Title  to  Reai.  Es- 
tate IN  THE  United  States— Technical  Ebbors  and  Detects. 

10.  Where  W.  makes  homestead  entry  on  government  land  and 
the  entry  is  contested  and  before  the  final  termination  of  the 
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contest  which  results  in  W.'s  favor,  W.  leases  a  small  portion  of 
such  land  to  L.  for  a  term  of  two  years,  with  covenant  against  sub- 
leasing, and  thereafter  L.  transfers  his  interest  to  C,  and  C. 
through  quitclaim  deeds  from  B.  and  his  grantees  and  successors 
in  interest  to  such  tract  of  land  claims  title  to  such  land  under 
said  conveyances  from  B.  and  his  grantees  and  successors,  W.  is 
entitled  to  judgment  against  G.  and  his  codefendants,  L.  and  C. 
(White  V.  Johnson,  438.) 

LARCENY. 

1.  A  demurrer  to  an  information  will  be  overruled  when  it 
charges  the  unlawful  and  felonious  taking  of  the  property  from 
the  possession  of  the  owner,  naming  him,  giving  a  description  of 
the  property,  fixing  time  and  venue.     (State  v.  Rooke,  38S.) 

2.  When  the  information  charges  that  the  property  alleged  to 
have  been  stolen  was  the  property  of  C.  W.  Dunham,  the  proof 
shows  that  Charles  Dunham  was  the  owner  thereof,  and  the  verdict 
shows  the  property  to  have  been  that  of  C.  W.  Dunham,  the  var- 
iance is  not  sufficient  to  warrant  a  new  trial  where  it  does  not 
appear  that  they  are  different  persons.     (State  v.  Booke,  388.) 

3.  Where  S.  was  arrested  on  a  charge  of  the  larceny  of  a  horse, 
and  at  the  time  of  his  arrest  the  animal  was  found  in  his  pos- 
session, and  the  defendant  upon  his  trial  showed  that  he  took  the 
Borse  up  in  pursuance  of  an  order  from  one  K.,  who,  he  sup- 
posed, had  a  right  to  the  possession  of  the  animal,  and  that  he 

(8.)  had  never  claimed  the  animal  as  his  own,  but  had  at  all 
times  disclaimed  ownership  and  represented  that  the  animal  be- 
longed to  K.,  and  that  he  had  kept  and  used  the  animal  in  an 
open  and  notorious  manner,  and  there  is  no  conflict  in  any  of  the 
material  facts  proven,  the  defendant  is  entitled  to  his  acquittal 
and  a  verdict  against  him  should  be  set  aside  and  a  new  trial 
granted.     (State  v.  Seymour,  699.) 

LAW  OP  CASE. 
See  'Appeal  and  Error,  24. 

LEASES. 
See  Landlord  and  Tenant;  Specific  Performance. 

LICENSES. 
License  Tax — Restbaint    of    Trade — Intebstate    Commebce— Con- 

BTITUTIONAL    LaW. 

1.  Under  the  provisions  of  an  act  providing  for  the  licensing  of 
peddlers,  hawkers  and  solicitors  and  prescribing  penalty  for  fail- 
Idaho,   Vol.   10-53 
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are  to  oomply  with  the  proyisions  of  said  act,  approved  Mareh 
16,  1901  (Seas.  Laws  1901,  p.  156),  an  agent  or  solicitor  for  a 
wholesale  merchant,  which  agent  has  the  goods  which  he  is  selling 
in  this  state,  is  required  to  pay  the  license  tax  provided  hy  said 
act  before  he  can  legally  do  business  in  this  state.  (In  re  D.  C. 
Abel,  288.) 

2.  The  phrase  "taking  orders,''  as  used  in  the  eighth  section 
of  said  act,  does  not  contemplate  that  the  runner  shall  have  the 
goods  with  him  at  the  time  of  the  sale,  but  in  the  conunon  ac- 
ceptation of  the  phrase,  the  agent  or  runner  sells  the  goods  by 
sample,  taking  orders  therefor,  and  thereafter  delivers  the  goods. 
(In  re  D.  C.  Abel,  288.) 

8.  That  part  of  section  8  of  said  act^  by  which  it  is  sought  to 
confine  the  taking  of  orders  for  goods  sold  to  merchants  only* 
is  clear  legislation  and  in  contravention  of  both  federal  and  state 
constitutions,  but  as  the  remaining  part  of  said  act  is  capable 
of  being  enforced  in  accordance  with  the  legislative  intent  wholly 
independent  of  that  provision,  that  provision  is  rejected  iheretrom 
and  the  remaining  part  thereof  permitted  to  stand.  (In  re  D.  C. 
Abel.  288.) 

4.  That  provision  of  said  section  8  referring  to  peddlers  and 
hawkers  in  farm  products  applies  to  farm  products  of  other  states 
as  well  as  those  of  the  state  of  Idaho,  and  is  not  class  legisla- 
tion, and  in  no  manner  interferes  with  interstate  commerce.  (In 
re  D.  C.  Abel,  288.) 
CiTT  Obdinance,  When  Void— Fabmkb  may  Sell  Beef  in  the  Citt 
Without  License. 

6.  An  ordinance  by  the  terms  of  which  a  farmer  Is  prohibited 
from  selling  the  products  of  his  farm,  with  the  exception  of  milk, 
fish  and  game,  without  first  taking  out  a  Ucense  from  the  city, 
is  in  violation  of  section  8  of  an  act  entitled  "An  act  to  repeal 
section  1651  of  the  Revised  Statutes  of  the  state  of  Idaho  and  to 
provide  for  the  licensing  of  peddlers,  hawkers  and  solicitors,  and 
prescribing  penalties  for  failure  to  comply  with  the  provisions 
of  this  act.''     (Sess.  Laws  1901,  p.  56.)      (In  re  Snyder,  682.) 

6.  Beef  from  slaughtered  animals  raised  and  slaughtered  on 
the  farm  is  the  product  of  the  farm,  and  may  be  sold  within 
the  corporate  limits  of  cities  of  this  state  without  license.  (In  re 
Snyder,   682.) 

LIENS. 

LlSN  ON  PeBSONAL  PBOPEBTT  fob  CabE  THEREOF — ^TENANTS  IN  COMUON 

OF  Personal  Property— Injunction  Pending  Determination  of 
AN  Action  fob  Damages. 

1.  One  who  renders  services  in  the  care  and  protection  of  per- 
sonal property  is,  under  the  provisions  of  section  3445,  Revised 
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LIENS  (Continued). 

Statutes,  as  amended  by  act  of  February  9,  1899  (Sees.  Laws  1899» 
p.  181),  entitled  to  a  lien  on  such  property,  dependent  on  posses- 
sion, for  his  pay  therefor.     (Williamson  v.  Moore,  749.) 

2.  Two  of  three  tenants  in  common  in  possession  of  personal 
property  may  lawfully  manage  and  control  the  same  and  their 
employment  of  another  person  to  care  for  and  protect  the  prop- 
erty will  entitle  such  person  to  a  lien  thereon  dependent  on  poe^ 
session,  for  his  pay  for  such  services.     (Williamson  v.  Moore,  749.) 

See  Mechanic's  Lien. 

LIMITATION  OP  ACTIONS. 
See  Adverse  Possession;  State. 

LIVESTOCK. 
Sec  Animals. 

LOST  INSTRUMENTS, 
bee  Habeas  Corpus. 

MANDAMUS. 

Nonsuit— Writ  of  Mandate— Cause  Remanded  roK  ▲  New  Trial- 
Dismissed  ON  Opening  Statement  of  Counsel  fob  Plaintiffs 
TO  JuBT — Wbtt  Issued  Requibing  Judge  to  Retbt  the  Action. 
At  the  close  of  plaintiff's  evidence,  court  granted  motion  for 
nonsuit  and  entered  judgment  of  dismissal  from  which  an  appeal 
was  taken.  It  was  held  on  appeal  that  plaintiffs  had  made  a 
prima  facie  case  and  cause  was  remanded  for  a  new  trial.  Cause 
came  on  for  retrial  before  court  with  jury,  and  after  counsel  for 
plaintiff  had  made  his  opening  statement  to  jury  the  court  sus- 
tained a  motion  to  dismiss  the  action  and  entered  judgment  of 
dismissal.  Thereupon  a  writ  of  mandate  was  prayed  for  to  re- 
quire court  to  proceed  to  try  said  action  as  directed  by  decision  of 
appellate  court.  Held,  that  the  writ  should  issue.  (Kroetch  y. 
Morgan,  172.) 

See  Jury,  2. 

MARRIED  WOMEN. 
See  Acknowledgments;   Homesteads;   Husband  and  Wife.  | 

MEANDER   LINES.  J 

See  Boundaries. 
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MECHANIC'S  LIEN. 

CoicPLAUTF — What  Shouid  Contain  in  Fobeclosube  or  Labobebb* 
Liens — Conflictino  Evidencb  in  Equttt  Cases — Judgment 
Should  Descbibe  Land  to  be  Sold — What  the  Notice  of  Lien 
Should  Contain — Application  fob  Continuance — Fees  in 
Mechanic's  Lien  Cases. 

L  A  oomplaint  for  the  foreclosure  of  a  laborer's  lien  that  suffi- 
ciently describes  the  property,  fixes  the  time  and  manner  of  labor, 
the  amount  due,  and  that  the  lien  was  filed  within  the  statutory 
time  together  with  necessaiy  requirements  in  ordinary  suits  in 
equity  is  sufficient.     (Robertson  v.  Moore,  115.) 

2.  By  the  provisions  of  the  Session  Laws  of  1899,  being  termed 
an  act  to  secure  liens  for  mechanics,  laborers,  materialmen  and 
other  persons,  found  on  page  147,  section  4  requires  the  trial  court 
to  aaoertain  the  amount  of  land  necessary  for  the  convenient  use  of 
the  property  to  be  sold,  and  it  is  error  not  to  do  so.  (Robertson 
▼.  Moore,  115.) 

8.  The  notice  of  lien  should  contain  a  statement  of  the  de- 
mand; the  name  of  the  owner  or  reputed  owner  if  known;  the 
name  of  the  person  by  whom  employed;  a  description  of  the  prop- 
erty, which  claim  must  be  verified.     (Robertson  v.  Moore,  115.) 

4.  Attorneys'  fees  are  allowed  in  the  foreclosure  of  mechanics' 
and  laborers'  liens.     (Robertson  v.  Moore,  115.) 

5.  In  an  action  to  enforce  a  mechanic's  or  laborer's  lien  where 
ft  is  shown  by  counterclaim  or  cross-complaint  that  there  is  a  de- 
mand for  affirmative  relief,  either  party  is  entitled  to  a  jury  trial 
on  that  issue,  if  it  is  in  the  nature  of  an  action  at  law.  (Robert- 
son y.  Moore,  115.) 

MINES  AND  MININGf. 

Gbubstaeb  Aobeehent — ^Mining  Claims—Action  to  Declabb  Loca- 
tob  Tbustee — ^WxiaHT  OF  Evidence — ^Exception  fbom  QIeitebal 
RuiA. 

1.  The  rule  which  has  been  adopted  and  followed  by  courts  of 
equity  requiring  a  plaintiff  who  seeks  to  establish  a  trust  in  real 
property  contrary  to  the  express  terms  of  the  deed  which  vested 
title  in  another  to  make  out  his  case  "clearly  and  satisfactorily 
beyond  a  reasonable  doubt,"  does  not  find  the  same  reason  for  its 
application  in  a  case  where  a  party  to  a  "grubstake"  agreement 
invokes  the  aid  of  a  court  of  equity  in  establishing  a  trust  in 
mining  claims  located  on  the  public  domain  by  <Hie  of  the  parties 
to  such  agreement.     (Morrow  v.  Matthew,  423.) 

2.  Id.— A  location  notice  is  not  an  instrument  of  like  solemnity 
and  dignity  as  sealed  instruments  at  common  law,  and  in  cases 
uieeking  to  establish  a  trust  is  not  entitled  to  protection  under 
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MINE3  AND  MINING  (Continaed). 

the  same  rules  applicable  to  sealed  instruments.     (Morrow  v.  Mat* 
ihew,  423.) 

3.  The  eourts  will  not  refuse  to  enforce  a  "grubstake^'  agree- 
ment simply  bacause  a  complainant  cannot  produce  that  great  pre- 
ponderance of  evidence  which  produ<;e8  a  moral  certainty  and  pre- 
cludes all  reasonable  doubt.     (Morrow  v.  Matthew,  423.) 

MORTGAGES. 

1.  Under  the  facts  of  this  case  it  is  held  that  the  plaintiff, 
appellant  here,  is  estopped  to  deny  the  authority  of  the  mortgagee, 
the  Bunnell  &  Eno  Investment  Company,  to  collect  the  debt  and 

release  and  discharge    the    security.     (Pennypacker    y.    Latimer, 

625.) 

2.  Where  B.  executed  a  mortgage  to  the  B.  ft  E.  Investment 
Company,  and  the  company  thereafter  assigned  the  same  to  P., 
with  a  contract  binding  the  company  to  pay  interest  installments 
and  principal  promptly  when  due,  and  agreeing  not  to  foreclose 
the  mortgage  for  two  years  after  the  same  became  due,  and  giv- 
ing the  company  the  right  to  repurchase  said  note  and  mortgage 
at  any  time,  and  collected  nine  interest  installments  covering  a 
period  of  about  five  years  through  said  company,  and  delivered 
the  eoui>ons  therefor  to  the  mortgagor  through  said  corporation, 
and  neglected  to  file  its  assignment  of  said  mortgage  for  record 
in  the  proper  county,  and  failed  and  neglected  to  notify  the  mort- 
gagors of  such  assignment,  held,  that  under  those  facts  the  said 
B.  &  E.  Investment  Company  was  the  agent  of  P.,  and  that  the 
payment  of  said  principal  debt  and  interest  to  the  B.  &  E.  Invest- 
ment Company  was  a  payment  to  P.  (Pennypacker  v.  Latimer^ 
618.) 

3.  Necessity  for  recording  assignment  of  mortgage  in  order  to 
hold  the  purchaser  of  the  mortgaged  realty  liable  to  the  assignee 
after  such  purchaser  has  procured  a  release  and  satisfaction  from 
the  mortgagee,  quaere,     (Pennypacker  v.  Latimer,  625.) 

4.  An  action  may  be  maintained  in  the  district  court  for  the 
foreclosure  of  a  mortgage  upon  real  estate  where  the  mortgagor 
is  deceased,  although  the  debt  secured  by  the  mortgage  has  been 
presented  as  a  claim  to  the  administrator  and  allowed  by  him  and 
also  by  the  probate  judge  of  the  county,  where  the  only  object 
of  the  action  is  to  make  the  debt  out  of  the  mortgaged  property,, 
and  the  creditor  waives  all  recourse  against  any  other  property 
of  the  estate  of  the  deceased.  (First  Nat.  Bank  of  Hailey  v» 
Glenn,  244.) 

See  Acknowledgmoits;  Chattel  Mortgages;  Executors  and  Administra- 
tors;  Usury,  6. 
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MUNICIPAL  CORPORATIONS. 
Real  Estate— TmjB  by  AimcBSE  Pobsessiow— Taxation  by  Cnr^Es- 

lOFPEL. 

1.  Where  the  dty  erected  a  fire-engine  houee  on  its  own  lot  and 
on  a  small  fraction  of  an  adjoining  lot,  and  maintained  such 
house  there  for  about  twen^  years,  and  in  the  meantime  assessed 
for  taxation  said  fractional  part  of  the  adjoining  lot  with  the 
remaining  part  thereof  to  the  owner,  and  collected  and  recdTed 
such  taxes  and  charges  for  street  paving,  sidewalk,  sprinkling 
and  other  city  purposes,  it  is  estopped  from  claiming  title  thereto 
by  adverse  possession.     (Hesse  v.  Strode,  250.) 

Cut  OB  YnxAas  OeoiNAircE— Titzjb — Sufficienct  of. 

2.  The  title  to  an  ordinance  of  a  city  or  village  in  this  state, 
to  wit^  ''An  ordinance  regulating  and  licensing  liquor  dealers 
within  the  village  of  St.  Anthony,'  *  is  sufficient  where  the  ordinance 
provides  for  the  payment  of  a  fixed  sum  for  retail  liquor  dealers 
only,  and  prohibits  the  business  of  running  a  restaurant  or  lunch 
counter  in  eonnection  therewith  or  in  the  same  room,  and  also 
requires  the  doors  to  be  ck>8ed  on  Sunday,  and  also  prohibits  music, 
singing  and  dancing  in  the  room  occupied  as  a  saloon.  (Village 
of  St.  Anthony  v.  Brandon,  205.) 

Obdinangbb  of  Cities  Unconstitutional  When — ^Mat  Pbohibit 
Woken  fbou  Entebino  Saloons  fob  Ihhobal  Pubposes— Rea- 
sonableness or  Fine  fob  Violation. 

3.  An  ordinance  that  provides:  "It  shall  be  unlawful  for  any 
person  maintaining  any  saloon,  barroom  or  drinking-shop,  or  any 
apartment  thereto  attached,  to  permit  females  to  enter  their,  said 
place  of  business,"  is  unconstitutional.     (State  v.  Nelson,  522.) 

4.  A  city  may  by  ordinance  prohibit  females  from  entering  places 
where  intoxicating  liquors  are  sold  for  immoral  purposes.  (State 
V.  Nelson,  622.) 

6.  An  ordinance  that  provides  a  punishment  by  fine  of  not  less 
than  $25  nor  more  than  $200,  or  by  imprisonment  in  the  dty  jail 
for  not  less  than  ten  days  nor  more  than  sixty  days  for  violation 
of  an  ordinance  that  prohibits  females  from  entering  their  places 
of  business  for  immoral  purposes,  is  not  void  or  unconstitutional, 
for  the  reason  that  it  is  unreasonable  or  oppressive.  (State  v. 
Nelson,  522.) 

NATIONAL  BANKS. 


See  Injunctions,  13,  14. 

NONSUIT. 
See  Dismissal  and  Nonsuit. 
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NOTARIES. 
See    Acknowledgments. 

NUISANCES. 

1.  An  action  may  be  maintained  by  a  private  citizen  to  restrain 
the  construction  of  a  nuisance  in  the  navigable  streams  of  this 
state,    under   the   provisions    of    section    3633,    Revised    Statutes. 

(Small  V.  Harrington,  499.) 

2.  The  trial  and  acquittal  of  a  party  charged  with  the  construc- 
tion of  a  nuisance  in  a  navigable  stream  of  this  state  by  a 
jury  in  justice's  court  is  no  bar  to  a  civil  action  to  restrain  the 
completion  of  the  alleged  nuisance.     (Small  v.  Harrington,  499.) 

ORDINANCES. 
See  Municipal  Corporations. 

PAROL  EVIDENCE. 
See  Deeds. 

PARTITION. 

In  a  suit  for  the  partition  of  real  estate  among  several  par- 
ties, if  it  appears  to  the  court  that  it  is  impracticable  or  in- 
convenient to  make  a  complete  partition  in  the  first  instance  among 
all  the  parties  to  the  suit,  the  court  may  direct  a  partition  among 
two  or  more  of  the  parties  and  from  time  to  time  thereiivfter  may 
determine  as  to  the  other's  rights,  shares  and  interests,  and  render 
a  further  judgment  directing  a  partition,  in  like  manner,  of  all 
the  undetermined  parts  and  portions  of  the  property.  (Richard- 
son ▼.  Ruddy,  151.) 

PATENTS. 

See  Boundaries. 

PEDDLERS. 
See  Licenses. 

PENITENTIARIES. 
See  Prisons. 

PLEADING. 
Jn  OeneraL 

1.  Under  the  provisions  of  our  Code  of  Civil  Procedure,  the 
technicalities  of  pleading  (under  the  common  law)  have  been  dis- 
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PLEADING  (Continued). 

pensed  with,  and  the  plaintiff  need  only  state  Ms  cause  of  action 
in  ordinary  and  concise  language,  whether  it  be  in  assumpnt^ 
trespass  or  ejectment,  without  regard  to  the  ancient  forms  of  plead- 
ing, and  the  plaintiff  can  be  sent  out  of  court  only  when  npon 
his  facts  he  is  entitled  to  no  relief,  either  at  law  or  in  equity. 
(Rauh  V.  Oliver,  3.) 

2.  Under  the  provisions  of  section  4231,  Revised  Statutes,  the 
court  must,  in  every  stage  of  an  action,  disregard  any  error  or 
defect  in  the  pleadhigs  or  proceedings  which  does  not  affect  the 
substantial  rights  of  the  parties,  and  no  judgment  shall  be  re- 
versed or  affected  by  reason  of  such  error  or  defect.  (White  ▼. 
Johnson,  438.) 

3.  Held,  that  the  complaint  states  a  cause  of  action.  (Spots- 
wood  V.  Morris,  129.) 

Different  Counts  for  Single  Claim. 

4.  In  an  action  to  recover  commission  for  the  sale  of  real  estate 
under  circumstances  where  the  exact  legal  nature  of  plaintiff's 
right  and  defendant's  liability  depends  upon  facts  within  the 
peculiar  knowledge  of  the  defendant  the  plaintiff  may  set  forth  the 
same  single  cause  of  action  in  several  counts  and  with  different  aver- 
ments 80  as  to  meet  the  possible  proofs  which  will  appear  on  the 
trial.  In  other  words,  when  a  plaintiff  has  two  or  more  distinct 
and  separate  reasons  for  the  right  to  the  relief  he  asks,  or  when 
there  is  some  uncertainty  as  to  the  ground  of  recovery,  the  com- 
plaint may  set  forth  a  single  claim  in  several  distinct  counts. 
(Spotswood  V.  Morris,  129.) 

CroaS'Comp  laint, 

5.  A  cross-complaint  under  section  4188,  Revised  Statutes,  must 
relate  to  or  depend  upon  the  contract  or  transaction  on  which  the 
main  case  is  founded  oi;  affect  the  property  to  which  the  action  re- 
lates, but  does  not  necessarily  seek  its  relief  against  all  or  any  of 
the  original  plaintiffs  or  defendants.     (Hunter  v.  Porter,  72.) 

Amendmente, 

6.  In  furtherance  of  justice,  amendments  of  pleadings  should 
be  liberally  allowed.  Held,  that  the  court  did  not  abuse  its  dis- 
cretion in  refusing  to  allow  an  amendment  or  in  refusing  to  allow 
the  defendant  to  file  a  cross-complaint  asking  afl&rmative  relief 
under  the  facts  of  this  case.  (Kindall  v.  Lincoln  Hardware  etc. 
Co.,  13.) 

7.  Amendments  to  pleadings  at  any  stage  of  the  proceedings  are 
largely  within  the  sound  discretion  of  the  trial  court  (Small  v. 
Harrington,  499.) 
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Variance, 

8.  No  yariance  between  the  allegations  and  the  proof  is  deemed 
to  be  material  unlena  it  had  actually  misled  the  adverse  party  to 
his  prejudice  in  maintaining  his  action  or  defense  upon  the  merits* 
(Lewis  y.  Utah  Construction  Co.,  214.) 

See  Election  of  Remedies. 

PRELIMINARY  EXAMINATION. 
See  Habeas  Corpus;  Indictment  and  Information. 

PRISONS. 

BOABD    OF    StATB    PBISON    COMMISSiONEBS— AonON    BT    MAJORITT    OT 

Membebs — NoncK  cm  Meeting. 

1.  Hie  board  of  state  prison  commissioners  as  created  by  sec- 
tion 5  of  article  10  of  the  constitution  is  granted  the  "control, 
direction  and  management  of  the  penitentiaries  of  the  state/^ 
and  under  such  grant  of  power  and  authority  they  may  meet  at 
such  times  as  they  deem  necessary.     (Ackley  y.  Perrin,  531.) 

2.  A  majority  of  the  officers  constituting  such  board  may  hold 
a  meeting  and  transact  such  business  as  the  board  is  authorised 
to  transact.     (Ackley  v.  Perrin,  531.) 

3.  A  meeting  of  the  state  prison  commissioners  can  be  lawfully 
held  by  a  majority  of  the  board  without  giving  notice  to  a  mem- 
ber of  the  board  who  is  at  the  time  of  calling  and  holding  the 
meeting  beyond  the  jurisdiction  of  the  state.  (Ackley  v.  Perrin* 
631.) 

PROBATE  COURTS. 
See  Appeal  and  Error,  7-10;  Courts;  Executors  and  Administrators. 

PUBLIC  LANDS. 

1.  The  power  of  Congress  oyer  the  public  lands  is  plenary  so 
long  as  title  thereto  remains  in  the  government,  and  no  right  of 
property  therein  has  vested  in  another.  (Oregon  Short  Line  R.  R. 
Co.  V.  Quigley,  770.) 

2.  No  right  of  property,  as  against  the  government,  vests  in  a 
settler  on  public  lands  until  he  has  complied  with  all  the  pre- 
requisites for  acquiring  title  and  paid  the  purchase  money.  (Ore- 
gon Short  line  R.  R.  Ck>.  v.  Quigley,  770.) 

See  Boundaries;   Railroads. 

QUIETING  TITLE. 

1.  Where  it  is  shown  that  the  action  is  to  quiet  title  to  land 
which  is  a  part  of  the  public  domain,  that  the  plaintiff  or  his 
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predecessor  in  interest  have  never  occupied  the  land  or  filed  a 
possessoTj  claim  to  such  land,  as  provided  in  section  4552,  Be- 
vised  Statutes,  it  cannot  be  maintained.     (Branca  v.  Ferrin,  239.) 

2.  Where  it  is  shown  that  the  plaintiff  in  the  action  neither  in 
person  nor  by  his  predecessor  in  interest  ever  filed  a  possessory 
claim  on  land  to  which  he  seeks  to  quiet  the  title,  nor  was  never 
in  possession  thereof,  it  is  error  to  admit  the  record  of  the  fore- 
closure proceedings  through  which  he  claims  title  when  the  defend- 
ant  is  in  the  possession  of  the  premises.     (Branca  v.  Ferrin,  239.) 

8.  Under  section  4638,  Revised  Statutes,  an  action  may  be  main- 
tained to  quiet  the  title  to  any  interest  or  estate  a  person  may 
have  in  lands  of  which  the  law  takes  oognisanoe.  (Johnson  v. 
Hurst,  308.) 

4.  Where  an  action  is  brought  in  the  district  court  by  the  party 
actually  in  possession  of  the  property  in  controversy,  for  the  pur- 
pose of  quieting  title  to  his  leasehold  estate,  under  the  provisions 
of  section  4638,  Revised  Statutes,  it  is  a  suit  in  equity,  and  neither 
party,  as  a  matter  of  right,  is  entitled  to  a  jury.  (Shields  v. 
Johnson,  476.) 

6.  Complaint  in  this  case  examined  and  held  sufficient  to  state 
a  cause  of  action;  and  no  defect  therein  having  been  pointed  out 
by  demurrer  in  the  lower  court,  any  defect  in  the  manner  of  stat- 
ing the  cause  of  action  will  not  be  examined  on  first  suggestion 
in  this  court.     (Murray  v.  Nixon,  608.) 

RAILROADS. 

Bight  of  Way  Over  Public  Lands. 

1.  Act  of  Confess  of  March  3,  1873,  granting  a  right  of  way 
to  the  Utah  and  Northern  Railway  Company,  and  requiring  the 
filing  of  a  map  of  definite  location  with  the  Secretary  of  the  In- 
terior, is  substantially  complied  with,  so  far  as  settlers  are  con- 
cerned, by  the  actual  construction  and  operation  of  the  road. 
(Oregon  Short  Line  R.  R.  Co.  v.  Quigley,  770.) 

2.  The  grant  for  right  of  way  became  definitely  fixed  by 
the  actual  construction  of  the  road  as  effectually  as  it  could  have 
been  by  the  filing  of  a  map  of  location.  (Oregon  Short  Line  R. 
R.  Co.  V.  Quigley,  770.) 

3.  The  grant  by  Congress  of  a  right  of  way  one  hundred  feet 
wide  on  each  side  of  the  central  line  of  the  track  was  a  conclusive 
determination  of  the  reasonable  and  necessary  quantity  of  land 
to  be  dedicated  to  such  use,  and  carried  with  it  the  right  of  pos- 
session to  the  whole  of  such  grant  (Oregon  Short  Line  R.  R. 
Co.  v.  (Juigley,  770.) 
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4.  The  grant  by  Congress  of  a  right  of  vmy  is  not  an  absolute 
fee  for  all  purposes,  but  is  in  the  nature  of  a  conditional  grant 
and  limited  to  use  and  occupation  for  railway  purposes.  The 
franchise  and  right  of  way  are  inseparably  attached  to  each  other. 
(Oregon  Short  Line  R.  R.  Co.  v.  Quigley,  770.) 

5.  The  company  could  not  by  its  grant  convey  any  part  of 
the  right  of  way  in  such  manner  or  for  such  purpose  as  would 
sever  the  right  of  possession  from  the  franchise  to  operate  and 
maintain  a  railway  line  thereon.  (Oregon  Short  Line  B.  R.  Co. 
V.  Quigley,  770.) 

Adverse  Possession  of  Right  of  Way, 

6.  It  therefore  follows  that  adverse  possession  cannot  ripen  into 
a  right  which  would  divert  the  use  and  occupation  of  such  right 
of  way  from  that  to  which  Congress  made  the  dedication.  (Ore- 
gon Short  Line  R.  R.  Co.   v.  (Juigley,  770.) 

'  7.  The  statute  of  limitations  will  not  run  against  an  action 
to  maintain  the  integrity  of  the  right  of  way  granted  by  Congress 
for  a  specific  use  and  purpose.  (Oregon  Short  Line  R.  R.  Co.  v. 
Quigley,  770.) 

RAPE. 

1.  The  general  rule  in  criminal  cases  is  that  where  one  specific 
offense  is  charged,  the  commission  of  other  offenses  cannot  be 
proven  for  the  purpose  of  showing  that  the  defendant  would  have 
been  more  likely  to  have  committed  the  offense  for  which  he  was 
on  trial,  nor  as  corroborating  the  testimony  relating  thereto. 
But  there  are  some  exceptions  to  this  general  rule,  and  where  the 
offense  consists  of  rape  upon  a  female  under  the  age  of  consent, 
evidence  of  previous  acts  occurring  prior  to  the  offense  alleged  is 
admissible  as  having  a  tendency  to  render  it  more  probable  that 
the  crime  charged  was  committed,  though  evidence  of  such  crimes 
would  be  inadmissible  as  independent  testimony.  (State  v.  Lan- 
caster, 410.) 

2.  The  proof  of  other  rapes  on  the  prosecutrix  than  the  one 
charged  in  the  information  is  not  admissible  for  the  purpose  of 
proving  this  distinct  offense,  but  to  show  the  relation  and  the 
familiarity  of  the  parties  and  as  corroborative  of  the  prose- 
cutrix's testimony  concerning  the  particular  act  relied  upon  for 
a  conviction.      (State  y.  Lancaster,  410.) 

3.  Li  this  class  of  cases  where  several  crimes  of  the  same  kind 
may  be  proved,  the  state  must  elect  on  what  particular  offense 
it  will  stand,  and  the  jury  must  be  informed  for  what  offense  a  con- 
Fiction  is  demanded.     (State  v.  Lancaster,  410.) 

4.  Statements  made  to  another  party  by  the  person  alleged 
to  have  been  assaulted  and  raped,  and  not  in  the  presence  of  the 
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defendant,  are  not  admiaaible,  luiless  it  be  sbown  tbat  it  was  so 
eloeely  interwoven  witb  the  transaction  that  it  beoomea  a  part  of 
the  re$  ge$tae.     (State  ▼.  Harness,  18.) 

See  Criminal  Law,  10. 

RECORDS. 
See  Mortgages,  2,  3. 

REFEREES. 

Under  the  provisions  of  section  4493,  Annotated  Code  of 
Civil  Procedure  (Sess.  Laws  1901,  p.  132),  the  court  or  judge  ha» 
authority  to  appoint  a  referee  to  take  the  testimony  in  the  action 
where  the  parties  are  numerous  and  the  convenience  of  the  wit- 
nesses and  the  ends  of  justice  would  be  promoted  thereby.  (Boise 
Irr.  etc.  Co.  v.  Stewart,  88.) 

RENTS. 
See  Landlord  and  Tenant 

REPLEVIN. 

In  an  action  in  claim  and  delivery  the  main  issue  is  the  right 
to  the  possession  of  the  personal  property  in  dispute.  (Cunning- 
ham V.  Stoner,  549.) 

REPUTATION. 
See  Criminal  Law,  4. 

RES  G'ESTAE. 
See  Rape,  4. 

RES  JUDICATA. 
See  Judgments,  1,  2, 

ROAD  DISTRICT  CONTRACTS. 
See  Counties. 

SALES. 

Sals  of  Personal  Pbopertt— Delivebt  and  Possession. 

1.  A  sale  of  personal  property  is  attacked  as  fraudulent  under 
the  provisions  of  section  3021,  Revised  Statutes  of  Idaho,  1887,  on 
the  grounds  that  it  was  not  accompanied  by  an  immediate  delivery 
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and  followed  by  an  actual  and  continued  change  of  possession  of 
the  property  transferred.  Evidence  examined  and  held  that  it  is 
sufficient  to  support  the  findings  and  judgment  of  the  court  below. 
(Rapple  V.  Hughes,  338.) 

2.  The  determination  as  to  what  constitutes  immediate  change 
and  delivery  and  actual  possession  is  purely  a  question  of  fact 
to  be  determined  by  the  jury,  or  the  court  in  case  a  jury  is  waived, 
from  all  the  evidence  in  each  particular  case,  following  Simana  v. 
Daly,  9  Idaho,  87,  72  Pac.  607.     (Rapple  ▼.  Hughes,  338.) 

SCHOOLS  AND  TEACHERS. 

TIACHEB's  OoNTRAOT — ^POWEB  OF  TRUSTEES  TO  DISMISS  TeAGHEB—DiS- 

GBBTioN  ot  Trustees. 

1.  A  contract  between  a  teacher  and  a  school  district  wherein 
E.  is  designated  as  party  of  the  first  part,  and  "The  Board  of 
Trustees  of  School  District  No.  8,''  etc.,  designated  as  the  party 
of  the  second  part,  and  the  contract  is  signed  by  E.  and  the  in- 
dividual members  of  the  school  board  whose  names  are  followed  by 
the  further  subscription:  ''The  Board  of  Trustees  of  School  Dis- 
trict No.  8,  in  and  for  the  County  of  Shoshone,  State  of  Idaho/'  it 
is  held  to  be  a  sufllcient  compliance  with  section  34  of  the  school 
act  (Sees.  Laws  1899,  p.  92)  to  constitute  such  agreement  the  con- 
tract of  the  school  district  and  enforceable  as  such.  (Ewin  v. 
Independent  School  Dist.  No.  8,  102.) 

2.  Under  section  45  of  the  school  law  which  authorizes  a  board 
of  trustees  to  discharge  a  teacher  "for  neglect  of  duty,  or  any  cause 
that,  in  their  opinion,  renders  the  services  of  such  teacher  unprof- 
itable to  the  district,"  but  requires  that  "no  teacher  shall  be  dis- 
oharged  before  the  end  of  his  term  without  a  reasonable  hearing," 
held,  that  before  such  a  teacher  can  be  removed  he  must  have 
notice  and  an  opportunity  to  be  heard.  (Ewin  v.  Independent 
School  Dist.  No.  8,  102.) 

3.  Under  section  84  of  same  act,  which  empowers  the  board  of 
trustees  of  an  independent  school  district  "to  employ  or  discharge 
teachers"  without  specifying  any  cause  or  requiring  any  notice 
to  the  teacher,  such  board  has  unlimited  and  unrestricted  power  to 
dismiss  either  with  or  without  notice  to  the  teacher,  and  the  ex- 

'  «rcise  of  such  discretion  by  the  board  is  not  subject  to  review  or 
control  by  the  courts.  (Ewin  v.  Independent  School  Dist.  No.  8, 
102.) 

SELF-DEFENSE. 

See  Homicide. 

SENTENCE. 

See  Criminal  Law.  10. 
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SETOFF  AND  COUNTERCLAIM. 

A  counterclaim,  while  it  must  exist  in  favor  of  the  defendant 
and  against  the  plaintiff,  may,  in  other  respects,  go  further  than  a 
cross-complaint,  and,  if  the  cause  of  action  arose  on  contract  may 
set  forth  any  other  cause  of  action  arising  on  a  contract  as  a 
counterclaim  thereto.     (Hunter  y.  Porter,  72.) 

See  Landlord  and  Tenant,  6. 

SIGNATURES. 
See  Acknowledgments. 

SPECIFIC  PERFORMANCE. 

1.  Where  the  specific  performance  of  an  oral  contract  to 
lease  real  estate  for  a  term  of  more  than  one  year  is  sought 
to  be  enforced,  the  parol  agreement  must  be  clearly  proved  to 
the  satisfaction  of  the  court.     (Deeds  v.  Stephens,  332.) 

2.  A  receipt  or  memorandum  in  the  following  language:  "Txywe, 
Idaho,  March  17,  1902.  Received  from  S.  C,  Kurdy,  one  hun- 
dred and  ninety  dollars  on  land,  Sec.  25,  Ts.  32  R.  2  E.  160  acres," 
signed  by  the  parties  sought  to  be  charged,  held  insulRcient  upon 
which  to  enforce  specific  performance.     (Kurdy  v.  Rogers,  416.) 

3.  Where  it  is  shown  by  the  complaint,  which  is  not  denied, 
that  by  written  contract  T.  agreed  to  furnish  R.  at  a  place  named 
in  the  contract  two  thousand  five  hundred  cords  of  wood,  B.  to 
furnish  all  money  necessary  to  chop,  haul,  boom  and  deliver  such 
wood;  that  in  pursuance  of  such  contract  R.  did,  at  all  times, 
comply  with  all  the  terms  and  conditions  of  the  contract;  that 
after  the  delivery  of  two  hundred  and  fifty  cords  of  wood  by  the 
administratrix  of  the  estate  of  T.  and  after  such  administratrix 
had  agreed  to  carry  out  the  terms  and  conditions  of  such  contract, 
she  refused  to  further  comply  with  the  contract  unless  R.  would 
release  five  hundred  cords  of  such  wood  from  delivery  to  R.,  he 
having  furnished  her  large  sums  of  money  to  complete  the  con- 
tract of  T.,  held,  that  a  decree  for  specific  performance  will  be 
enforced  in  a  court  of  equity.     (Ridenbaugh  v.  Thayer,  662.) 

STARE  DECISIS. 
See  Appeal  and  Error,  24. 

STATE. 

Claim  Against  State —Limitations. 

Where  one  holds  a  claim  against  the  state  and  does  not 
make  application  to  this  court  for  a  recommendatory  decision  un- 
der the  provisions  of  section  10,  article  5  of  the  state  constitution, 
for  nine  or  ten  years  after  the  claim  becomes  due,  this  court  is  not 
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STATE   (Continued). 

authorized  to  hear  the  claim  and  recommend  the  payment  thereof  to 
the  legislature.  Said  claim  is  barred  by  the  statute  of  limitations. 
(Small  V.  State,  1.) 

STATEMENT  ON  APPEAL. 
See  Appeal  and  Error,  20. 

STATUTE  OF  FRAUDS. 
See  Frauds,  Statute  of. 

STATUTE  OF  LIMITATIONS. 
See  Limitation  of  Actions. 

STATUTES. 

Statdtobt  Constbuction — ^LocAL  Law. 

1.  Statutes  will  be  construed  with  a  view  to  ascertain  the  intent 
of  the  law-making  power  and  to  give  force  and  meaning  to  the 
language  used.     (Idaho  Mut.  etc.  Ins.  Go.  ▼.  Myer,  294.) 

2.  A  statute  that  deals  exclusively  with  one  subject  and  repeals 
all  acts  and  parts  of  acts  in  conflict  with  it  will  be  construed  to 
have  been  intended  to  cover  all  subjects  and  matters  of  the  new 
act.     (Idaho  Mut.  etc.  Ins.  Co.  v.  Myer,  294.) 

See  Corporations;  Fraud. 

SUMMONS. 
See  Justice  of  Peace. 

SURVEYS. 
See  Boundaries. 

TAXATION. 

Act  of  March  6,  1901  (Sess.  Laws  1901,  78),  "providing  for 
a  special  property  road  tax,  and  defining  the  duties  of  officers  in 
the  levy  and  collection  thereof,"  is  not  in  conflict  with  the  last 
clause  of  section  6,  article  7  of  the  constitution,  which  provides 
that  "duplicate  taxation  of  property  for  the  same  purpose  during 
{he  same  year  is  hereby  prohibited/'  where  all  the  taxable  prop- 
erty of  the  cotmty  is  required  to  respond  to  such  levy,  notwith- 
standing a  general  tax  levy  is  made  for  the  same  year  for  road 
purposes.     (Humbird  Lumber  Co.  v.  Kootenai  Co.,  490.) 

See  Commerce;  Licenses. 
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TEACHERS. 
See  Schoolfl^ 

TELEPHONE  COMMUNICATIONS 
See  Evidence,  Z,  3. 

TENANTS  IN  COMMON. 
See  LienB. 

TITLE  OF  STATUTE. 
43ee  Municipal  Carporations,  2;  Waters  and  Wateroounes,  1. 

TRESPASS. 
See  Injunctions,  11. 

TRIAL. 

fiee  Continuancea;  Crimliial  Law;  Dismissal  and  Nonsuit;  Juiy;  Wit- 
nesses. 

UNLAWFUL  DETAINER. 
See  Landlord  and  Tenant. 

USURY. 

Pzx^  OF  UsuBT— Option  to  Pay  Betobc  Maturttt— Estoppel. 

1.  A  contract  whereby  a  loan  is  to  be  paid  in  a  fixed  number 
of  monthly  installments  of  $13  interest  and  $9.75  principal,  and 
the  rggregate  amount  of  interest  to  be  thus  paid  falls  within  the 
terms  of  the  usury  statute  (Rev.  Stats.,  sec.  1226),  will  not  be 
relieved  from  the  operation  of  such  statute  by  reason  of  the  fact 
that  the  contract  reserres  to  the  borrower  an  option  to  pay  the 
entire  debt  at  any  time,  and  the  earliest  interest  installments,  prior 
to  a  reduction  of  the  principal,  fall  within  the  legal  rate  of  in- 
terest which  may  be  charged.  (Ford  v.  Washington  National 
Bldg.  etc.  Assn.,  30.) 

2.  In  such  case  the  subject  of  inquiry  is  whether  or  not  the 
4»ntract  provides,  either  directly  or  indirectly,  for  the  payment  of 

a    greater    rate    of    interest    than    authorised  by  law.     (Ford  ▼. 
Washington  National  Bldg.  etc.  Assn.,  30.) 

3.  The  defense  .of  usury  may  be  pleaded  by  anyone  claiming 
under  and  in  privity  vrith  the  borrower.  (Ford  v.  Washington 
JKational  Bldg.  etc.  Assn.,  30.) 
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4.  The  doetrine  of  estoppel  may  not  be  isvoked  to  defeat  the  plea 
of  usury  when  interposed  by  any  person  otherwise  legally  entitled 
to  interpose  such  plea.  (Ford  y.  Washington  National  Bldg.  etc 
Assn.,  30.) 

5.  Anderson  r.  Oregon  Mtg.  Co,,  8  Idaho,  418,  69  Pac.  130,  dis- 
tinguished and  held  not  decisive  of  the  <iueetions  raised  in  this 
case.     (Ford  ▼.  Washington  National  Bldg.  etc.  Assn.,  30.) 

6.  Where  a  mortgage  provided  that  a  debt  should  draw  inter- 
est at  the  highest  legal  rate  permissible  at  the  time  of  the  exe- 
cution thereof,  and  in  addition  thereto  provided  that  the  debtor 
should  pay  the  taxes  on  the  mortgage  and  debt  secured  thereby, 
held,  that  such  stipulation  for  the  payment  of  taxes  on  the  loan 
did  not  taint  the  contract  with  usury;  since  section  1425,  Revised 
Statutes,  provided  that  "Every  contract  by  which  a  debtor  agrees 
to  pay  any  tax  or  assessment  on  money  loaned,  or  any  mortgage, 
deed  of  trust,  or  other  lien,  shall  as  to  such  tax  or  assessment, 
be  null  and  void."     (First  Nat.  Bank  of  Hail^  v.  Glenn,  224.) 

VARIANCE. 
See  Pleading,  8. 

VENDOR  AND  VENDEE. 

1.  As  a  general  rule  of  law,  the  grantee  named  in  a  deed  of 
conveyance  is  not  estopped  to  deny  the  title  of  his  grantor.  (Ore- 
gon Short  Line  R.  R.  Co.  v.  Quigley,  770.) 

2.  Hie  estoppel  exists  only  where  there  is  an  obligation  to 
restore  the  possession  in  some  event  or  upon  some  contingency. 
(Oregon  Short  Line  R.  R.  Co.  v.  Quigley,  770.) 

See  Boundaries;  Injunction,  10;  Judgments,  2;  Specific  Performance. 

VENUE. 

An  application  for  change  of  venue  will  be  denied  when  it  is 
based  on  the  ground  of  the  bias  and  prejudice  of  the  people  of 
the  county,  where  it  is  shown  that  an  equal  number  of  the  citizens 
of  the  county  testify  that  in  their  opinion  a  fair  and  impartial 
trial  can  be  had  in  the  county.     (State  v.  Rooke,  388.) 

See  Justice  of  Peace. 
WATERS  AND  WATERCOURSES. 

OONSTirDTIONAL    LaW — TiTLK    TO    ACT — ^PUBUO    WATERS — Rl30UI«ATIOlV 
OF    APPBOPBIATION — OWNEBSHIP    T3f    WaTCB — ^LOCAL    AWD     SPBCIAI, 

Laws — State  ENonrEEB— How  Paid— Costs  of  Haps  and  Plats — 
Judge  hat  Request   State  Engineeb  to  Fubnish  Maps  and 
Idaho,  Vol.  10— «4 
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Plats— DiscnnnoNABT—IUDGUULTiNO  PiiocKDUBfr— No  Pebsqic  has 
Vestkd  Bi0Ht  in  PBocaEDUBB — RsTBosFBcnvB  Law — ^Eyidkzicb  hi 
Wateb  Suit — ^Appointment  or  Retebeb  to  Take  Tbstihony. 
I  1.  The  title  to  an  act  entitled  "An  act  to  regulate  the  appro- 
priation and  diyenion  of  the  public  waters  and  to  establish  rights 
to  the  use  of  said  waters  and  the  priority  of  such  rights,"  ap- 
proved March  11,  1903  (Sess.  Laws.  1903,  p.  223),  held  sufficient 
to  include  all  of  the  provisions  of  said  act  particularly  referred 
to  in  this  proceeding  and  not  repugnant  to  the  proyisions  of  sec- 
tion 16,  article  3,  of  the  constitution  of  Idaho.  (Boise  Irr.  etc 
Co.  V.  Stewart,  38.) 

2.  The  term  "public  waters"  as  used  in  said  act  refers  to  all 
water  running  in  the  natural  channel  of  the  streams,  and  the  state 
may  by  proper  legislation  regulate  the  appropriation  and  use 
thereof.     (Boise  Irr.  etc.  Co.  v.  Stewart,  38.) 

8.  The  private  rights  to  the  use  of  such  waters  are  rights  to 
use  the  same,  and  not  an  ownership  of  them  while  they  are  flowing 
in  the  natural  channel  of  the  streams.  (Boise  Irr.  etc.  Co.  v. 
Stewart,  38.) 

4.  Hie  title  of  said  act  is  sufficient  to  include  provisions  for 
the  appropriation  of  such  waters  and  the  settlement  of  the  priori- 
ties of  rights  to  the  use  thereof.  (Boise  Irri  etc  Co.  v.  Stewart, 
38.) 

6.  The  provisions  of  sections  4  and  5  of  said  act  are  not  re- 
pugnant to  the  provisions  of  section  2  of  article  5  of  the  state 
constitution.     (Boise  Irr.  etc.  Co.  v.  Stewart,  38.) 

6.  Said  act  is  not  a  local  or  special  law  within  the  meaning  of 
subdivision  3  of  section  19  of  the  state  constitution,  and  is  not 
repu^ance  to  sections  2  and  26  of  article  5  of  the  constitution. 
(Boise  Irr.  etc.  Co.  v.  Stewart,  38.) 

7.  The  work  required  to  be  done  by  the  state  engineer  under 
the  provisions  of  section  33  of  said  act  must  be  paid  for  by  the 
state,  and  that  done  under  the  provisions  of  section  37  must  be 
paid  for  by  parties  to  the  action.  (Boise  Irr.  etc.  Co.  y.  Stewart, 
38.) 

8.  In  an  action  to  determine  the  rights  and  priorities  to  the 
use  of  water  when  the  defendants  file  cross-complaints  and  ask 
for  affirmative  relief,  the  awarding  of  costs  is  in  the  sound  dis- 
cretion of  the  court.     (Boise  Irr.  etc.  Co.  v.  Stewart,  38.) 

9.  Under  the  provisions  of  said  section  37  the  state  engineer 
is  only  entitled  to  recover  his  actual  and  necessaiy  costs  for  the 
work  performed  by  him,  and  any  party  to  the  action  may  contest 
Ills  right  to  recover  the  amount  claimed  by  him  and  the  court 

should   only   allow   his   actual   and  necessary   costs.     (Boise   Irr. 
'etc.  Co.  V.  Stewart,  38.) 
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10.  That  proyiaion  of  said  section  which  provides  that  the 
''judge  of  such  court  shall  request  the  state  engineer  to  make, 
etc.,"  is  directory  and  not  mandatory,  and  that  matter  is  left  in  the 
sound  legal  descretion  of  the  judge.  (Boise  Irr.  etc.  Go.  ▼.  Stew- 
art, 38.) 

11.  The  state  has  the  right  to  prescribe  reasonable  rules  and 
regulations,  whereby  the  rights  and  priorities  of  appropriators  to 
the  use  of  water -may  be  settled  and  to  require  them  to  pay  the 
necessary  costs  incurred  therein.  (Boise  Irr.  etc.  Co.  ▼.  Stewart, 
38.) 

12.  If  it  is  shown  that  such  maps  and  plats  are  incorrect  in 
any  material  particular  as  to  the  rights  of  any  of  the  parties  to 
the  suit,  the  state  engineer  is  not  entitled  to  recover  such  party's 
pro  rata  share  of  the  cost  of  preparing  the  same.  (Boise  Irr.  etc. 
Co.  V.  Stewart,  38.) 

13.  The  legislature  has  authority  to  provide  by  statute  that  the 
statements,  maps  and  plats  referred  to  in  section  37  of  said  act 
should  be  accepted  as  evidence  on  the  trial  of  actions  to  establish 

rights  to  the  use  of  water  and  the  priority  of  such  rights.     ( Boise 

Irr.  etc.  Co.  v.  Stewart,  38.) 

Wateb  Rights — Natural    Bxsebvoibs—- Divebsion    or    Waters — In- 

JVKCTIVE    RELIKF. 

14.  Evidence  of  expert  and  nonexpert  witnesses  with  reference 
to  the  theory  of  the  formation  of  a  natural  reservoir  along  the 
course  of  a  stream  examined,  and  held  insufficient  to  justify  a 
court  in  departing  from  the  uniform  and  well-established  doctrine, 
that  the  first  appropriator  has  the  first  right;  and  in  this  case 
the  position  of  appellants  that  their  diversion  and  use  of  the 
water  is  not  injurious  or  prejudicial  to  the  rights  of  a  prior  ap- 
propriator lower  down  the  stream  is  held  untenable.  (Moe  v. 
Harger,  302.) 

15.  So  soon  as  the  prior  appropriation  and  right  of  use  is  es- 
tablished, it  is  clear,  as  a  proposition  of  law,  that  such  appropriator 
is  entitled  to  have  sufficient  of  the  imappropriated  waters  flow 
down  to  his  point  of  diversion  to  supply  his  right,  and  an  injunc- 
tion against  interference  therewith  is  proper  protective  relief  to 
be  granted.     (Moe  v.  Harger,  302.) 

See  Boundaries;  Irrigation  and  Ditch  Companies. 

WITNESSES. 
Swearing  in  a  Body, 

1.  It  is  not  error  for  the  court  to  permit  the  witnesses  to  be 
sworn  in  a  body.     (State  v.  Crea,  88.) 

2.  It  is  not  error  to  swear  all  witnesses  in  a  body  at  the  begin- 
ning of  the  trial.     (State  v.  Rooke,  388.) 
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WITNESSES  (Continued). 

Competency. 

3.  As  this  is  not  an  action  prosecuted  against  an  executor  or 
administrator  upon  a  claim  or  demand  against  the  estate  of  a  de- 
ceased person,  the  plaintiff  is  not  precluded  from  testifying  as  tL 
witness  in  his  own  behalf  under  the  provisions  of  subdivision  3, 
section  5967,  Revised  Statutes.     (Cunningham  v.  Stoner,  549.) 

4.  It  is  error  to  refuse  to  require  the  husband  of  the  alleged 
injured  party  to  testify  whether  he  discovered  marks  or  bruises 
on  the  person  of  the  wife,  when  other  witnesses  had  testified  to  cer* 
tain  marks  and  bruises.     (State  v.  Harness,  18.) 

Impeaehment» 

5.  Under  the  provisions  of  section  6063,  Revised  Statutes,  a 
witness  may  be  impeached  by  evidence  showing  that  he  has  made 
at  other  times  statements  inconsistent  with  his  present  testimony, 
and  such  statements  must  not  only  be  relevant  to  the  issue,  but 
must  be  of  matters  of  fact  and  not  simply  the  opinion  of  the  wit- 
ness based  on  facts.     (State  v.  Crea,  88.) 

6.  It  is  error  to  reject  any  evidence  showing  or  tending  to  show 
the  bias  or  prejudice  of  the  witness  either  for  or  against  the  de- 
fendant    (SUte  V.  Crea,  88.) 

See  Costs;  Evidence. 
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